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EL  REY. 

OR  Quantoporpartcdc vosclLicc- 
dadodon  ChriftoualdePaz  Iucz  ma- 
yordc  Vizcayacnlanueftra  Audiecia 
y  Chancillcria ,  que  rcfide  cn  la  ciudad 
deValladolid,noshaiidofechareiacio, 
quc  vos  auiadcs  compucfto  vn  libro  in 
titulado  Tra&atus  dc  Temta,c\  qual  cra 
muy  vtil  y  ncccflario,por  no  fc  aucr  cf- 
crito  tan  profufamente  en  cfta  materia 
como  aora,aunque  cl  vfo  dclla  era  muy  frcqucntc ,  y  nos  fuplicaf- 
tcs  os  mandaflemos  dar  liccncia  y  priuilegio  para  lo  poder  impri- 
inir,por  aucrpueftoenel  mucho trabajo y  cuydado ,  ocomola 
nucftra  merccd  fucfle .  Lo  qual  vifto  por  los  dcl  nueftro  Confejo, 
por  quanto  cn  el  dicho  libro  fc  hizicron  las  diligcncias  que  la  prag 
matica  por  nos  vltimamentc  fecha  fobre  la  imprcfsio  dc  los  libros, 
difponc ,  fuc  acordado ,  que  dcuiamos  dc  mandar  dar  c  ih  nueftra 
ccd uia  paxa  vos  cn  ia dicha razon,y  nos  tu uimoslo  por  bien ,  por  la 
qual  por  os  hazcr  bicn  y  mcrccd,o3  damos  liccncia  y  facuitad,para 
cjuc  por  ticmpo  dc  dicz  anos  primeros  figuientes ,  que  corren  y  fc 
quentan  dcfdc  el  dia  dclafccha  dcfta  nueltra  ccdula  cn  adelate,vos, 
6  la  pcrfona  que  vueftro  podcr  huuicre,  y  no  otro  alguno ,  podays 
imprimir  y  vcnder  el  dicho  iibro,que  dc  fufo  fc  hazc  mcncion,quc 
va  rubricadoyfirmadoal  findelde  Migucl  dc  Ondarc;a  (Jauala 
;i ucftro cfcriuano  dc  Camara,dc  los  quc  en  cl  nucft ro  Cofejo rcfi- 
den  en  eftos  nueftros  Rcynos  dc  Caftiilajcon  quc  antcs  quc  fe  vcn 
da  Ic  traygays  e  prefcntcys  ante  cllos ,  juntamcntc  con  el  dicho  fu 
originaI,para  quc  fe  vca  fi  la  dicha  imprefsion  efta  conformc  a  cl,y 
traygays  fec  cn  publica  forma,en  como por  Corrcftor  por  nos  no 
brado  fe  vio  y  corrigio  la  dicha  imprefsion  por  el  original  Y  man- 
danwal  Imprcflbr  queafsi  imprirniere  el  dicho  libro,no  impri- 
ma  cl  principio,ni  primcr  pliego,ni  cntreguc  mas  dc  vn  fololibro 
con  cl  original  al  Autor,6  pcrfona  a  cuya  cofta  lo  imprimicrcy  no 
Otro  alguno,para  cfccto  dc  la  dicha  corrcccion,y  tafla.hafta  quc  pri 
mcro  cl  dicho  libro  cftc  corrcgido  y  taflado  por  los  dd  nucftro  Co 
fejo ,  y  eftando  afsi ,  y  no  dc  otra  mancra,pucda  imfrimir  cl  dicho 
pTiucipio  y  primCt.pliego,y  cn  cl  feguidamcte  fe  poga  cfta  nucftra 
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Hccncia.y  Iaaprouacion,  tafla ,  y  crratas,  fo  pena  dc  cacr.t  incurric 
cn  las  penas  contenidas  cn  la  pragmatka  y  Jeycsquc  ccrca  dello 
di.pone.  Y  mandamos.quc  duranteel  dkho  ticmpo.perfona  algu- 
na  iinvueilralicencia,no  puedaimprimir.ni  vcndei  cl dicholibio, 
fo  pena,que el  que  lc  imprimierc  y  vcndiere.aya  pcrdido  y  picrda 
toJos  y  qualefquicr  moldes  y  apaicjosqucdcldicholibrotuuie- 
rc,  y  masincurra  cn  pcna  de  cinqucnra  mil  marauedis  porcada 
vez  quc  lo  contrario  hizicre:  la  qual  dicha  pena  fea  la  terccra 
parte  para la nueftra Camara , y  la otra tcrccra partc  para la pcrfo* 
n.i  q  lo denunciare,  y  ia otra  tcrcera  parte  para cl  jucz  quelo fcntc- 
ciare.Ymandamosalosdclnueftro  Confejo,Prcfidentcs  yOydo- 
rcs  de  las  nucftras  Audicncias,  Alcaldcs,  Alguazilcs  dc  la  nucftra 
cafay  Cortc.y  Chancillerias.y  atodos  losCorrcgidores.Alsiftcn- 
tcs^Goucrnadores,  Alcaldcs  mayores  y  ordinarios,y  otros  juczcs  y 
jufticiasqnalcfquier  dc  todaslasciudadcs,  vlllas  y  lugares  de  los 
nucftros  Rcynos  y  Scnorios,aG>i  alosqucaorafcn,comoalos  quc 
feran  dcaqui  adclante,quc  vos  guardcn  y  cumplan  cfta  nucftracc- 
dula  y  merced  que  afsi os  hazcmos,y  contraclia  no  vayan,ni  pafcc 
por  manera  alguna,fopcna  dc  la  nucftra  merced,y  de  diez  mil  ma- 

£o,dc  mii  y  feyfcicntos  y  catorzc  anos. 


Y  O    E  L   R  E  Y. 


Por  mandado  dcl  Rcy  nucftro  Scnor. 

Iorgc  de  Tobar: 
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Muy  poderofo  Scnor, 


IBRVM  huncdc  Tcnuta.quc 
clegantcr  fcripfit  Licentiatus 
dominusChriftophorusdc  Paz 
Regius  Confiliarius,  fummus 
Cantabria?  Magiftratus,  fuprc- 
mi  Caftella?  Scnatusiuflu ,  qua 
'cura  acdiligcntiapcrlcgi, 
)forismuncrc  fun- 
PCns  (ncccnmi  ootcrarn^fe^  bencuoli  lccioris  munus 

fufcipicns,  inquoauclorfuiingcnij  vircs  cuilibct  in- 
tuentioftcnditjaboris  &  Iurifprudentia?  progreffusd 
fcfa&osmanifcftat,  &omnia  huius  materia?  propria 
ac  peculiaria  laboriofc  collcfta, clcgantcrquc  difputa- 
ta,  vcrc  &  clarc  rcfoluta  vidco :  quaproptcr  mihi  pcr- 
fuafum  habeo ,  cffc  tanto  auftorc  dignum,  &  ab  omni- 
bus,quiin  fcholis,&palatijsverfantur,plurimihaben- 
dum.Ide6fupremusCaftclIaeSenatusliccntiam,quam 
au&or  cxpofcit,conccdcrcpotcrit.  DatumMadriti, 
oftauo  Kalcndas  Februarij,annomillcfimofcxccntc- 
fimo  dccimoquarto. 

Licentiatus  D.  I oanes 
de  Sal&edo. 
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T  ASSA. 

O  Iuan  dc  Xcrcz  cfcriuano  dc  Camara  dcl  Rcy 
nueftro  fenor,de  los  que  rcfidcn  cnfu  Confejo,  doy 
iec,que  a  uic  n  dofc  p  rcfcn  cado  an  ce  losS  enorcs  del  vn 
libro  inr.it  ulado  7  raBatus  dc  Tcnuta^com  pucfto  por 
el  Licenciado  don  Chriftoual  dc  Paz,cailaron  a  qua- 
tro  maraucdis  cada  pliego  del  dicho  libro  cn  papel ,  el  qual 
tiene  cicnto  y  quarcnca  y  nucuc  pliegos,quc  al  dicho  precio  mon- 
ca  dicz  y  fiecc  reales  y  medio,y  a  cftc  precio  y  no  a  mas  mandaron 
ic  vcndicile,y  quc  efta  fcc  dc  cafTa  fe  poga  al  principio  dc  cad*  vno 
de  los  dichos  libros .  Y  para  que  dello  conftc,di  cftafcc.  En  la  villa 
de  Madrid  a  quacro  dias  dcl  mes  de  Iunio,  dc  mil  y  fcyfcicncos  y 
quinzc  arios. 

luandcXcrex* 


ERRATA; 

1   .  .  .  .  * 

LIBE R  riic dc  I enucis ab crudicitsimo lurisconiulto  noBi 
li  D.  ChriftophorodcPazRcgioConfiliario,&  apud  foru 
Pincianum  Cancabrix  Archidicaftc  facis  affabrc  coagmen- 
tacus(quem  Corredcoris  muncrc  rimacus  fum)his  mcndis,quae  in- 
fra  func  defignaca,  fubiacis ,  primigenio  fuo  excmplari  rcfpondct. 
Dacum Pinciac,pridic Nonas Maias  i6iy. 

^Mcndafiue  Errata ftccorrigtto, 

Pagina  i  i.linca  i8.tra£Vatum,Ie«:ctituIum.7o.lin.34.cognofcipofsit,lcgecog- 
nofci  non  pofsit.ptf.lin.a 4.pertinct,leg.pcr rj n cn c. <; 8 .1  in . 2 o jpfa fruftibus,legc cum 
fr  uftibus.  1 2  3  .lin.  3  6  .pit,leg.dit.  1 2  3  .lin.  3  .pcrucnirijleg.prarucniri.a  <Sa  Jin.  1 6,  pri» 
mamjcg.pn"ma^345>.lin.a.«ntur,lep.dantur.i77.1in.vlt.quar,lcgcquibus.  20y.lin. 
3 r.fcqucftro,Iege fequeftre.  1 02  lin.tf .fequeflrum.lege  fcqueftrem. 2  4 : . lin.  1 7.C0- 
pctat,leg.compettnt.j2  8.1in.2  8,Tenutam,Ieg.Tcnurj,347.lin.3.puridsJeg.purita 
tis.347.Iin.i4.carum,leg.eorum,376.1in.j'.recepUfleg.reccptar.36c.lin.a8.pctcrit, 
lcg.potcrit.3^  *'lin  6.cx  quc,lcg.cx  quo.3 1  y.un.ay.prxfato,leg.prxfatx. 

Doftor  Auguftmus 
dcVcrgara. 
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NEM  DE  ACVNA  MAR- 

,  CHIONEM    DE  VALLE, 

SVPREMI  SENATVS 
PRAESIDEM  AMPLISSIMVM. 

f**r  /t>"  aA  <sAN  TaA  inme  fempcr  de  bo- 
nts  hteris  atque  earum  ftudtofis 
promerendt  Hjoluntas fttit ,  Prafes 
ampltfstme  ,1//  fiquando  labores 
&  vtgtlias  nofirasfruttu  altquem 
adftrre  poffe  tntellexerim.partam 
vtctoriamgloriaborfj fiudtoru  m 
pr&mtum  confcqwtus .  Cogttans 
'iiaque,  in  qtto  ittris fiudtofis  pnficerem  tmearum  lucubra- 
tionumfeetum  ^plurimis equtdem Uboribus collettum ,  cut 
dc  Tcn  uia  U$*b*m feci%m*gn*  fitnt  expcci*tionis  infctip- 

tionemjn  lucem  emittere  defttnaut.Eum  autem  njt  ttbi  dt- 
carem.acfubtuoamphfsimo  nomine  reponerem  tgrauifsi- 
misfitm  addutfusrationtbus.  Quid  entm  firmiusfacere  po* 
tmAttam  h*c  interdttta pofijforia,  tam  rnera ,  qua  mtxta. 
primigeniorumquefundamenta,  arduamtf  reuerafupcr- 
bammateria^bi  clarifstmoac  lurifconfultifsimo  Alar- 
cbwrtitf  fupremiSenatusPufitli  infcrtbere  ac  confecra- 
reflnudutt  enim  vctus  mos,ad  tutandum  auttorem,  nobi- 
lifsimum  ac  puclarum  <vtrum  eligere.  Ego  tamen  cateroru 
confiderationemkngc  fupero%  cum  non  folum  lejanquam 
vera ,  germandfy  ac  foltdt  mbilttatis perenem  fontemfe- 
legerimfed  &eum  qut  mibi  videtis  primus  ejfefracipuus, 
ac  veluti  prtmtgenius  ckterorum  omnium  Jurtfconfutioru: 
(j>  vtrtufque  ret  tefttmonio funt  munera  qu* fubijftt.  N am 
MR3  l  f  *  *F'~ 
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a  primis  ftudiorum  rudrmcntis  Rcclcr  ob  tuam  cgrrgiam 
yrofaptam  tn  Salmaticenfiforettfstmo  Gjmnafio  futjitfa- 
lutatus.Detnde  propter  prtftantcm  Iurijprudentiam  Sena- 

tor  R.cgius  in  Valitjolttano  Conucntu  cnatus futftt  ab  tnui 
Rtjstmo  Rege  nojtro  Phtltppo  I I.Mox  Htfpalenfts  Prttortj 
Vifitaturts  munere  tnfignitus:^  t  dfjtim  tn  Senatoru  fupre 
mt  Conftltj  numero  cottocatus&Cranatefts  Cacdlart&  Vtfi 
tator  cjfcdTus,Camerxquc  RcgtA  tttuio  decoratus.  Et  detnde 
a  potcnttfstmo  Rege  noflro  Phthppo  1 1  J.Rei  familians 
Prxfes  fuifti  conftttuttts :  &  ftattm  ad fuprcmuw  ConftUj 
Indtarum  Prdfuiatum  promotns ,  porro  /uprcmi  SenAtus 
Pt\ifis>quo fungerts  muncretes honcjiattts .  Et  huius  quocj, 
Regt/t  gubernacula  fufceptjftg)  etus  Procurator felcttus  cs 
njntuerfalt  Madrttt  jufir<igto:Juify  tS  cgo  (  quanuis  indtg- 
nus fatts)collega  tuus,a  Ss.lmattccnji  tnclyta  <vrbe  dcf?na- 
tusitd quod  tn prtmum  taudum  ncjtraru  &  honoris  cenfum 
coIiocautmus.Pfanc  crgo  Tcnurae  a  ncmine  (qucm  fctam) 
exprofcffo  antea  tentats.m  exphcatiomm  fiue  commenta- 
tionemjl non pro  d/gnttate.pro  <vinbus  certe  laboratam  at- 
que  covfictam,  Oo7mnr.mrrti1w&  i  t*itfttm&zto^cttco,nomi- 
nis  Tut  (ptendore  ornandam ,  auilorttate  tj patrocintodc- 
fendendamJ ndigent  namqf  Itbri  omnes  ,pr&cipuc  &  inpri- 
mis  qui  de  iure  traftant,  non  minus  qua  tuftttta  ipfa,Prm- 
ctpum  virorum  tutela ,  quibus  dicart  folent ,  aut  Japientia 
claris.In  Tf  htc  omnta  coucntunt>Pr*fes  ampltfsimefctut 
entm  &  pr.zdicant  omnes.ncmirtem  le  auciorttate ,  digni- 
tate  f$  lurifprudcntia  matorcm.prtfca.noftra^vc fecula  <vt- 
dtfie.Sed  audactorfortc  fum  in  minore.qudm  parferetfTtbi 
munere  deferendo.Sed  tgnofces(Jat  fcto)homtni non ex  ar~ 
roganttafed  ex  amorc,rcuerenter  tamen  jonfidenti 
&  audentifeculiariquc/vt Jolesgratta 
&me{j  Ubrum fouebis. 
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ELENCHVS  CAPITVM 

sein  TenutcX  tra&atudifce- 
ptantur. 

tusfacienda  fit  lire  Tc- 
nutcependcntc,cio. 
SimaioratusbonaTenu- 


QVID  fitTcnura.ci. 
»  Dc  Tcnutae  origine, 
cap.i, 

Qoid  vcrbum  hoc  Tenu- 
t a  cx  propria: natura  co- 
prehcndar,c,i;. 

Rcmedium  Tcnura?  in 
•  quabonorum  fpccic  lo- 
-currUiab  eat,ca  p  .4. 

Tcnuta  an  fit  intcrdiclu 
poffcfforiurn.cc 

Tcnutae  wmcdtum  polTcf 

-Xorium  aii  " 


tae  iudicio  pendentc  fc- 
qucftrari  dccretum  fir, 
nec  adijciatur,aquote- 
porc.an  a  die  mortis  vl- 
timi  poffcfforis,  an  vero 
a  die  dccreti  fruftus  fe- 

• 

qucltrcntur,c.  1.1. 
Tcnutce  iudicium  poffcf- 
iforiuni  quibu ;  feqtcn-, 
poiici".  VTrfrfSrTWffi 
fionh  udiuidut  h*U**ta        ilw  in  co  prouocatio  lo» 


C  t-L. 


an  vcroaliquid  proprie 
tatisinifccontincat,cap. 

Dc  diuerfitatc  inrer  Tc- 
nutamincius  naruracx: 
originc,&interdi£t:um 
poffefl'orium,cuiusnaru 
rae  iam  effc&a  Tcnura 

An  fruclus  in  Tcnura 
vcniant,c.8. 

IudicroTenura?  pcnden- 
tc.an  proponi  pdTsirln- 
tcriminrerdiftum,c# 

An 

•  *i 


cum  habcatjCi 
A  fcntctiaTcnute  quoad 
fruclus ,  an  fupplicari 
pofsit,ci3. 
Quanuis  a  fcntcntia  Tc^ 
.  nutf  fupplicarincqucar, 
-  an  aducrfuscam  nullitas 
1  opponi pofsit,vcl  aliud 
iuris  rcmcdium  compc- 
tat,c.i4. 
An  fcntcntia  in  Tenuta  la 
ta,inrcrIocutoria  fit,vel 
diffinitiua,ci  5. 
Intraqoodtcmpus  Tcnji 
ta  proponi  dcbcat,  c  1 6. 

n%  An 
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An  fcmtftrc  ad  a&ioncm 
Tcnura?  proponedam 
prefHturum  currat,ad- 
ucrfus  minorcm,abfcn 
tcm,ignorantcm,infan 
tcm,&  cum  qui  in  vtc- 
ro  eft,c.i7« 

Tcnura  &  cius  fcx  men- 
fcsan  currant  a  dic  tra- 
ditionis,  quando  vlti- 
mus  poflctfbr  in  vira 
maioratu  tradidit:  an 
vero  traditioncnon  ob 
ftatc,vltimi  poffcflbris 
mors  cxpc&ada  fir,  ca- 
put  18. 

Si  poflcfsio  aclualis  cft 
vacans,  Sc  maiorarus 
bona  pcnes~fequcftre, 
quando  fcmcftrc  currc 
rc  incipiac  ad  Tcnu- 
tam  proponcndam, 
cap.ro. 

Si  quis  a£Honcm  Tcnu- 
ta?  proponar,  &Iici  fe 
opponat  tcmpore  lc- 
gitimo  antc  lapfum 
fcx  mcnfium  ,  &  ra- 
nicn  caufaTcnuta?  in- 
rcralios  litigatorcs  cf- 
fcr  conclufa ,  vel  in  vl- 
rimo  tcrmini  proba- 
torij,an  rcfpcclu prae- 
nouae  a&ionis 


&  oppofitionis  dcbcat 
fupcrfcdcri.donechuic 
nouo  litigatori  tcrmi- 
nus  lcgalis  afsignctur 
ad  cius  probationcs  re- 
.  cipicndas,c.20. 

Si  quis  pererrorcmintra 
fcx  mcnfcs  a&ionem 
Tcnutar  proponat  in 
tribunali  incompe- 
tcnti ,  an  femcftri  cla ■. 
pfo,pra?di&am  aclio- 
ncm  apud  fuprcmum 
Confilium  rcproducc 
repofsir.c.ii. 

Morruo  vltimo  mafora- 
tus  poflcffbrc,&  poflcf 
fionc  ab  alio  appro- 

—  Iranrn  j  •■»  mm  tjui  _vc- 

rum  fc  cffc  fucccffo- 
rcm  purat ,  fi  in  tri- 
bunali  infcriori  rcmc- 
diu  poflcfforium  iam 
ropofuiflct  ,  pofsie 
uic  Jici  rcnunriare, 
Sc  Tcn  utam  propo- 
ncrc  in  Confilio  Rc- 
gio  ,  fi  nondum  cla- 
pfi  fcx  mcnfcs  finr, 
cap.22. 
Tcnura?  caufa  pcndcnte 
in  fupremo  R  cgio  Co 
filio,  fi  rcrrius  poft  fcx 
wcnfiunj  lapfum  cide 

liti 
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fiti  fc  opponat  ,  an 
admittcndus  fit  ,  ca- 
put  23. 
Dc  lcgitimitatcpcrfonf, 
Sc  intcrdi£torum  re- 
mcdijs  ad  Tcnutam 
proponcndam  ,  ca- 
r  put  24. 

Tcnuta  an  compctatim- 
nicdiato  fucccffori  fun 
datoris,c.2  5. 

Tenuta  an  competat,non 
dcmonftrato  inftru- 
mcntooriginali  maio 
ratus,c.26". 

Ex  primogcnio  cjuod  cx 
fola  tcmpons  anti- 
quitate  conftat.nullo 
©riginali  infrrnmfnfo 
ncquc  cxcmplo  pro* 
du&o ,  an  Tcnlita  pro- 
poni  .pofsit  ,  capuc 

Tenuta  &  cius  aclio  an 
proponatur  aducrfus 
•  pofsidcntcm  cumtitu 
lo,c.28. 

Tcnuta  an  cdmpctatvo- 
cato   cx  coniccturis, 

*•  cap.20. 

An  Tcnutam  proponerc 
pofsit  illc  qui  voca- 
tus,&  fubftitutusnon 
cft,praeicndcns  cxclu- 


T  V  M. 

di  non  potuifle  ,  ca- 
put^o. 

Inintcrdifto  Tcnuta?  an 
plcnaecx:  legitima?  rc- 
quiratur  probationes, 
cap.3  r. 

Probationcsfaclee  in  iudi 
cio  Tenuta?,an  profint 
in  iudicio  propricta- 
tis,c.3i. 

Tcnutam  an  proponcrc 
pofsic  ilic  qui  non  prar 
tendic  fccffc  immcdia 
tum  fubftitutum  vlti- 
mi  poflefloris ,  &  cius 
poffcfsionem  cotinua- 

Si  maioratus  polTciTor  in 
*  nlio  maioratu  fucce- 
dat  ,  qui  cum  primo 
qucm  pofsidcbat,'  in- 
campatibilis  fit ,  an  il- 
3e  qui  in  primo  maio- 
ratu  fucccdcrc  contcn- 
dit,  in  vita  huius  vlti- 
nii  poflTeftbris  Tcnu- 
tam  proponcrc  pofsir, 
cap.^4. 

An  mortuo  illo  in  cjucm 
poflcfsio  translata  cft, 
antcquam  a£lualem 
bonorum  maioratus 
poflcfsioncm  apprcbc- 
dilTct,  Tcnutae  remc- 
«  j  dium 
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cli  jnl  f;q\:cnri  in  gra- 
chi  ccvnpctcre  pofsir, 
&  cjnis  hoc  cafu  fc- 
qucns  in  gradu  dica- 
tur.cap.35. 
Tcniua  an  pofsir  propo- 
ni  in  vira  poffcfforis 
pcrconfrauenrioncm 
condirionis  in  maio- 
ratu  appofita?,  capuc 

Tcnura?  dcrerminatioan 
pcr  Carbonianumvf- 
cjuc  ad  pubcrrarcm 
diffcrri  dcbcac ,  cap. 

?7'. 

Alrioris  indaginis  cxce- 
ptinncs  an  iti  iudicio 
Tenuta?  adruittantur 
cap.^S. 

Remcdij  Sc  iudicij  Te- 
nuta?  quod  tribunal 
compctcns  fic  ,  cap. 

Si  lirigatorcs  pcr  crro- 
rcm  litigcnt  apud  iu- 
diccm  incompcrcn- 
tcm  ,  an  hic  crror  Sc 
affenfusTcnuram  in- 
ducar,c.40. 

At)  iudicium  rcfcindens; 
Sc  refcifTbnum  in  Tc- 
nutaaccumulari  pof- 
fint,cap.4i. 


Vrrum  is  qui  viucnrevl- 
rimo  maiorarus  pof- 
fcfforc  a&ioncm  pro- 
pofucrat ,  vr  dcclara- 
rcrur  co  morruo  ad  fc 
primogcnium  pcrri- 
ncrc,  ii  pcndcntc  hoc 
iudicio,pofTcfTorma- 
iorarus  moriatur,  va- 
Icat  rcli&o  illo  iudi- 
cio  rcmcdium  fum- 
marium  Tcnutce  in 
fuprcmo  Scnatu  pro- 
poncrc,c.42. 

Parrc  vi£to  in  maiorarui 
fucccfsionc  rarionc  il- 
Jcgirimitaris ,  anafi- 
]io  Tcnuta  intra  lc- 
gale  c^mpu^ppftmnr 


•  tcm  vinccntis  propo- 
ni  pbfsit,  an  vcro  fcn- 
tcntia  contra  patrcm 
lata  ,  quae  in  pra?di- 
claillcgirimirarcfun- 
darur  ,  faciat  criam 
quoad  filium  rcmiu- 
dicaram,cap.4^. 

Si  terminus  lcgalis  Tc- 
nurae  cx  lirigarorum 
pctirionc,&  confcn- 
fu ,  vcl  cx  ncgorij  na- 
rura  &qua1irarc  afu- 
prcmo  Scnaru  proro- 
gctur,an  Tcnura?  iu- 

di- 
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riCKim  fummarium 
pra?di£ta  rcrmi- 
ri  prorogarionc  or- 
tnnarium  fiat  ,  ca- 
put  44. 

Tcrminum  lcgalcm  Tc- 
nutce  a  lcgibus  Rc- 
gijs  prsefixum  ,  an 
hiprcmum  Rcgium 
Confilium  proroga- 
rcpofsir,c.4$. 

AnpcndcnrctudicidTc 
nuta?,alimcnta  liri- 
gatoribusdcbcantur, 
cap.40'. 

Si  inftirutor  primigc- 
nij  condirioncmadij 
ciar  ,  vt  Ci  inter  fuc- 

Cc(Tor««  fucceCeic* 

conrroucrfa  fit  ,  8c 
vnus  altcrum  impc- 
diat,  controucrfiam 
dirimar  ,  quoad  iu- 
dicium  poflcflbriu, 
illa  vcl  illse  pcrfona; 
qua?  ad  hoc  d  difpo- 
ncntc  fucrint  dcfig- 
natse  Sc  cletla?  ,  an 
hoc  cafu  commifla- 
riu$ ,  vcl  commifTa- 
rij  abinftirutorc  dc- 
fignati,(int  Tcnuta? 
iudiccs  compcrcn- 
tcs,iravtproponinc- 


qucar  in  Rcgio  fu- 
prcmoConfi!io,ncc 
criaminalio  rribuna 
]i  iudicium  poflcflo- 
rium  inrcntari  qucat 
cap.47. 

Anpofsirinftiruror  ma- 
ioratus  prohibcrcpof 
fcfsioncmlcgis  Tau- 
rincnfis,&ficTcnu- 
taercmcdium  impc- 
dirc.cap.48. 

An  quiin  Tcnutavicir, 
vi£tum,cuipropric- 
tas  rcfcruara.cft  inui- 
tum  ad  iudicium  pro 
prictatis  trahcrc  pof- 
fir,c.4$>. 

An  Tcnurj  compctat  cx 
translationc  poflcf- 
fionis  vcrar  ,an  vcro 
cx  rranslarionc  poflcf 
fionis  fi£t2e,&  an  mo 
dustrasfcrcndivcrus, 
autfic*tusfit,c.50. 

An  Tcnuta  compctat 
pro  iurc  patronatus 
confcqucndo,  c.51. 

An  Tcnura  habcar  lo- 
cum  in  bonis  auc"tis 
cx  sedificio  quod  ma 
ioratuiccdir,  capuc 

An  Tcnuta  locujubcat 

5«  i 
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in  bonis  maiorarus 

prcefcripris  conrra  vl 
timum  poflcflorcm, 
cap.53. 

An  Tcnura  habeat  locu 
in  rcalicnata  ab  Vlti- 
mo  poflcfTorc,c.54. 

An  Tcnura  comperar, 
quando  bona  in  qui- 
bus  poflefsio  dibcc 
transferri,non  conf- 
rar,an  finrmaiorarus, 
funr  tamcn  in  quafi 
maioratus  poffcfbio- 
nc.&reputationc,  c. 

Si  bona  non  cxtanrcor- 
porca,an  habcarlocu 

remcdiurv:  Tcnut», 

cap.56". 

An  Tcnuta  habcat  locu 
in  maioratu  Icgali, 
cx  claufula  Rcgis  He 
rici  II.cap.57. 

AnTcnuta  locu  habcac 
in  maioratu  confuc- 
tudinis ,  Sc  ordinis 
fucccdcndi  a  priuata 
familia  indu£ti  ,cap. 

$8.; 

In  maioraru  clc£tionis 
anTcnura  compcrar, 
cap.59. 

Inprimigcnio  tcmporai 


rioan  Tcnursercmc 

dium  compctcrcpof 
fir,c.6"o. 

Si  quis  maioratui  Sc  iuri 
primogenitura?  in  a- 
licuiusfauorcm  rcnu 
tiaucrir,  an  vacans  di 
carur.&Tenuta  pro- 
poni  oJucar,c.6'i. 

An  Tcnura  habcar  locu, 
quado  maiorarus  co- 
fiftir  in  bonis  mobili 
bus,<5cnominibusdc 
birorum,c.^>2. 

Si  clcricus  in  actuali  pof 
fcfiionc  fit  maiora- 
tus,an  Tcnura  conrra 
cum  proponi  pofsic 

Confilio,  an  vcro  iu- 
dicium  ordinarium 
poiTcfforium  apud  iu 
diccm  Btckfiaflicu 
proponcndum  fir,  ca 
put  63. 

Si  in  Tcnutn  clcricus  ob- 
tineat,  an  proprictas 
contra  cuminRcgijs 
Pra?rorijs,an  vcroan 
tciudiccm  Ecclefia- 
fticum  proponcnda 
fir,c.64. 

An  Tcnura  compcrat 
apud  fupremum  Co- 
filium 
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filium  inbonis  maio- 
ratus,  qua?  funt  cxtra 
RcgnumCaftclla?,  fi 
pra?tcnforcs  funt  da* 
miciliarij  huius  Rcg- 
t\i;8c  an  quoad  haec  bo 
na  fira  cxtra  Rcgnum, 
rransfcruur  poffcfsio 
lcgisTaurincnfis.c. 65 

Tcnuta  anhabcat  locum 
in  a!ijsRcgnis,&apud 
aliasgcntcs,&  natio- 
nes,  ficut  in  Caftcllae 
Rcgno,c.dd. 

An  Tcnura  compctat  in 
maioratibus  inftituris 
antc  lcgcm  Tauri ,  ca* 
put  6*7. 

An  VCntcr  Tcautatvt  pro- 

poncrcpofsit,c.63. 

Si  quis  in  Tcnuta  vicit,aa 
transfcrat  in  aducrfa- 
rium  onus  probandi 
iniudicio  propricta- 
tis,cap.cTp. 

Si  hi  qui  prarrcndunt  in 
maioratu  fuccedcrc, 
Tcnuta  inRcgioCo- 
filiopropofucrinr,  & 
ibi  dc  ca  fitdifceptaru, 

[  &tamcn  Scnatus  litc 
Tcnqtsenon  dctcrmi- 
ner,f«<!«dRcgiamCa 
ccliariam  litigatorcs 


T  V  M. 

rcmittat,an  inca  ircru 
pofsirpoflcfToriu  pro- 
*  poni;  an  vcropctito- 
riutn  tantum  iudiciu 
intcntari  qucaf.c.yo. 

Si  fucccffor  in  maioratu 
tacctpcraliquod  rcm 
pus,&  poffcfsionc  non 
continuat.annon  folu 
amittatiusproponcn- 
di  Tcnutam.vcru  ctia 
iudicium  poffcflbriu 
&  petitorium  in  alijs 
infcrioribus  tribunali 
bus  inrcntarc  ncqucar, 
cap.71. 

An  Tcnuta  copctat  in  vi- 
tav4timi  pofTcfToris  in 

ca  f]!.uis  qui  morri  £qui 

parantur,cap.72. 

Aniudicio  Tcnuta?  pen- 
dcntc,&  fcqucftratio- 
ncpctita  &denegafa, 
pofsir  pcti  fru&uum 
dcfcriptio,cap.7j. 

AnTcnura  locum  habcat 
inbonismaiorarus  vi- 
tiofi  ingrc{fus,cap-74. 

An  quando  quis  rcfcindc- 
rc  facuIratcmRcgiam 
praetcndit.firarticuluf 
Tcnuta?,vclpropricta 
ris.cap.75. 

An  Tcnuta  compcrar,  fi 

fcmcl 
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femcl  maicrarus  infli- 
tutusfuit  virrurc  facul 
taris,  quanuis  poft  in- 
(titut  ione  fit  rcuocat9, 
ab  innirurorc,&bona 
libcra  ab  co  iint  cffc- 
fta^cap.y^. 

Exccptio  in  Tenuta  con- 
tinges,&oppofita,an 
dcbcaf  rcfcruari  ad  dif 
finiriuam,c.77. 

Tcnura,poiTefsio,  &pro- 
prietas.in  quo  difrenr. 
cap  78. 

Si  cjuis  inftiruar  primige- 
nium  de  rcbusquas  no 
pofsidet ,  feddctincr, 
an  Sc  i n  h is  Tch u ta  co 
pctaT,TrV<ypw  fir  pof- 
iediffc,ad  hocvt  tranf- 
lario  fiar ,  Sc  rcmcdiu 
Tenuta?pofsir  propo- 
niinRcgio  Confilio, 
cap-7p. 


An  ius  Tenurae  Sc  corui- 
nuarionis  poilclsionis 
rcdi  pofsin^cap.So. 

A  n  ii  lc  o  c  o  m  p  e  ta  t  T  c  11  u  - 
ra,cap8i. 

An  Tcnuta?remcdiu  pro- 
poni  pofsic  aduerfus 
.  Fifcum,  qui  bona  ma- 
iorarus  proprcr  dcli- 
EkfAn  occupauir,  cap/ 
8z.  . 

An  Tenura?  bencncium 
copcrar  pro  bonis  ma- 
iorarus  publicatis.pod 
publicarionem  a  Rc- 
gc  rcftiruris,c.8$. 

AnTcnura  comperat  bis 
qui  non  fuccedunt  iu- 

84. 

AnRcgiTcnuta  eompe- 
tat.ficutalijsprimige- 
niorumfucccfforibus, 
cap.85. 
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D  E  TENVTA. 

S  E  V  I  N  TERD  I  C  T  O,  E  T 

REME  DIO  POSSESSQRIO  S  V  M- 
v    MARISSIMO  SVPER  HVIVS  REGNI 

PRIMOGE  NIIS, 

TRACTATVS. 

SVM M<*A%J<>A  CaAPlTIS  PRIML* 

dtfificiUima  e(i ,  tum  uti- 


EWVTAE 
lifiima. 

Tcn%ta,a  tenendo  dicla  efi,ff)  runde  Tetto  ,  Detcntio, 
.   #)  Detentatiodtclafinttdifiutitur. 
$,i%S&rw^mw*v  Tenuta,  ntx Maioratus uocahula t  nunquama lurifi 
>  ' r  cotifultistnucnta.  \» 
4    Matoriaefi  tus  prtcipnumprimogeniti. 
/     Meltorattorvnde  dicaturr  \ 
Prdceptutjuid.  , 

J^.  Tcnererve^umdiuerfimodhniureaccipitur. 
*    Tencrc  <vedum  pro  oltmcre     iudicio  njtnccrcsvfiutpatur. 


v  VV 


^  /Vo  afirmgere  auoque  fumttur. 
io  Et pro  fujitnert  quoque  dtcttur. 

AiJ  Tcnererverbum,pro'ualne,{tfconfijtcrcaccipiturt 
12   Et pro  occupare  quoque  lurtfconfiultt  olffieruant.    "\  Vv 
//  Ettegerequoquefigmficat. 

Etprocokarercquoqucdefumitur. 
j./  Etproretmereetiamacctpttur. 
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t  DeTcnuta/eurcmcd.poirefror. 

/tf  T*neri^nejdefisldigariJurifton^ 
ij  Etpro  obfcruare  quoque^rt/furpariconjueuit. 
iS  Tencrepidefifirmumeffe^ccipttur.  1 

19  Et promerepoftidere,tnterdum ponitur. 

20  Tenereadeft^repmarcjn  Dccretis  legitur. 

21  Etprocontemnere)rurfmimenitur. 

22  Tenere  rverbum,pro ftare,  $)  innitufentare.ft)  mam  tcnere fumitur. 

23  Tenuta  diciturfdeft^manu  tentio,^  tmtio. 

24  Tenmapropo&ns.mhitaitud  agt\nifinjt  dfuprcmo  Cofiltoin  atlua- 
lem  occupationem  mtttatur. 

2s  •  Tuttiopro  dcfenfimejonfiruationcyf^ manutentione  accipienda  eft. 

26  Syesmatpratmfimjrenestcrtiumpoffefonem,™  recupe- 
randd  fucccffortdctur. 

27  An  mterdiElum  adiJfifcend*  maioratm  fucceffori  competat. 

2  s  Omnia  interdicla poffefforta primogeniorum  fuccejfortbas  competunt. 

29  InterdiEtuni  Vti pofsidctd/vttltm  eft  maioratm  (ucteffortbm. 

30  Jn  Tenuta  non  agitur  de  <~ucro    proprio  interdtElo  Vtt pofsidetis. 

3  ifTenutam  proponcns,folum  de  mero Jatto  tra&at. 
3  2       pofsidendt  ad t\cgiat  CanceUdrtas  rcmittitur. 

3  3    Jcnuta,^) poffefsto:^  tcncre,^ pofsidercfiparantur. 

34'  Ikt  tentrc  ttocitutrfm  cmpmepofftfsunu  tnfiftujuxet  non  pojsideat. 

3S  Etiam  btjn  quos  im pofstdendt  non  caditjencre  reSfe  dtcuntur, 

3  6   Qujfuerbaref-eravtur  adpoffefswnemctmlem. 

3  7  Qu*  uerba  refcrantur  adpoffefsioncmnaturalem,  i  f„  ?' 

3S  Intelligttur  tcx.in l.(hpulatto.§.h*c  quoque. ff.de uerbor.  obhv.tirca 
eam  qu&ftionem3anfcrum  TJttlitcr  in Juam perfonam pofitt  contipcrc 
ftipulattonem.  * 

39  Intcrpretatur  tex.in Lofficium.ff.de reiniendicationc.  -K 

40  Interpretatur  tex.tn  l.fi quu  ante  conduxit.de  acqmr.poffefi  > 

41  Inteibgitur  Pauliresjftmfuminl.jwfsiaeri.j.genera,  f§)  §.*vltirno.ffi 

de  acqutr  poff.  , 

42  Intelltgttur  tex.in  1. 1 .  § .qudfitum.ff.quod legatorum. 

43  Interpretatur  tex.in  l.cum  Ugati.ff.qmbus  ex  caufitn poff.eatur.     c  . 

44  IrUemgiturtex.ml.Cdfm.§.Iuhanm/uicxhtbcndum^  §.itemCcl 
fa&ufdemlcgiimnum.fcqucnti.  ±   t  : 

4<t  AbfqucTemtaft) ] tnfiftcMtarei^exm^endumnemotenctur.  . 
4 7  Ctutlts pojjefforfinaturaliter  non pofstdeatsnon  tenetttr  ad exhtbendu. 

45  Interpretatur  tcx.in  § .  Iultamujad  fincm  legis  CeJfiu.fiadexhiled*^ 
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49  Etiamfi feruut jugtat^mUspoffefsio  reunetur  d  damino. 

so  Qtwdcxnaufragioexpu/fcmeftwnj>oteftrf  . 

Pojfcfsionu  cimlu  $)  naiura/u  dtftrtmen  confittmtur.  ■  ■ .  ;y  t ' 
12  Jntcrpntanturiurainfoaturalttcr.ffidcay^ 

runturjfidc  acqutr.rcrdoni.Q)  tn/.certe. fj.de  precarto. 
s  s  Jura  qud pojjefsionts  mcnttonem faciuntje  tufia,  $)  ctutlt  intettigen- 

dafunt.  « 

j+  Perprecantttransftrturctudispoffefsto^retimturtamm 

ss  Jnterpretatur  tex.ml.4f  .Taurt.  '  s 

sa  IntffpYctatur4ex.ml.i.§,ScdtwldftquistcfiamJtb^  tl 

/7   /  nteUtgitur  tex.in  l.qui  legatorum.  §  .nj/ttmo.ff.pro  hxrede. 

s8  *Naturahs  g)  corporalts pojfcfsiojdem junt. 

S9  *NaturaliipoJfefstoqtujit.  '•  ?  '  *  % 

rfo    C  //*//#  pojjefsto  qud jtt. 

61  Pcr  Teiw.tam  naturalts po jfefsio  nancifcitur.        '  • 

6 2  Tenutd poffejforcs  non pofsident jicutdomini.  ^ 

63  Tcnuta  fecuiidum  leges  i\cgias3dquiparatur  de  iure' comuni naturu- 
hpoffcfsioni.  x 

t+  Tcnutx  cffecftu  diuerftts  eftah  effeBtbus  poffcfsioms  naturalis. 

6s   Tcnutx  iudicium  introdufltim jitti  ad executtonem pojfefstonis  ciuilis 

ft)  naturalis,dl.4S.tranjlau. 
66  Tenutainfciuscontinet.  ''  /' 

<s7  cKaturaltspoffcfitoiufiitiacaret.  "  '^^A  '■" 

£8  Tenuta  ncc  cfipoffcfito  naturaits,nec  ciuiluide^vtraqi  tameparttcipat 
c9  TtmtaefipcJJefstonaturaltsmixtacumciuiU.  '..>[.  r 

7o   PofftfsiociuUtscftmtxtacumdomimo.  , 

7j  AlaimemtodturenoneftcognitaffedDoaoreseammtroduxerMftfy 

72  Afanutentto,g)  tnterdtclum  Vtt pofsidetis,m  tdcm  conueniunt. 

73  Pcr  decrettt  de  manutenendo,fummartfsime  quts  ius  fuu  confequituK 

74  Ctui/tftima  poffcfsto,  dattua,  nattua  ft)  artijtcia/is,qud jit ,  ft)  aux 
plufquam  ctudts;  g)  qud  natura/ifsima  dtcatur. 

7s  Tcnuta  efi  remedium poffefsortufummarifstmu,^)  extraordinarm. 

76  *V atura/is poffcfsiofvere  ac proprte  non  efi pojfefsio. 

7  7  ■  Poffefsio  naturaits pro  tntufia poffefsione  d  Jurifionfu/tis  accipttur.  , 

7 8  Katuralis  %)  ctuilts poffefito  differunt\quia  ciui/ts  iufta  efi,natura/is 
antemtmusla. 

79  Ter.ercfft naturaltter  occupat e\poJstdcre <vcro,cft dominantis animo 

dainere.    ■  ■  ,.Vj  : 

A  a  80  Poffef 
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io  Pojfefsionis Jpecies  dudfimtfaBifitltcet^  iuris. 
si  Tenuta  mixtam  naturam  nancifiitur. 

gj  Tenuta  extegthtts  J^egnireccntiorthuslongedtfiatd  Tenuufigmfica- 

itione  fecundum  leges  Partitarum.  • 
gj  Tenuta  d  iurccommuntproprtmodecretoaccipttur,^  exeom  pojfef 

fioncmmifsione.  . 
g+  Tenuu  uocahulum  ah  Jtalts  fuit  ^vfurpatum. 
Ss  Tenuu      mtfstonis  mpojfefsiomm  ex  pnmo ,  <vel fecundo  decrct; 

differentia  adnotatur. 
96  Tenutaeji  tuspofstdendt,(rf tpjdaiitotntudicium  deduEta. 


QVID  SIT  TENVTA, 

C*A?VT  PR/MVoM. 


ENVTjE  ma 
teria  tantx  dif- 
/icultatis  eft, 
tum  &  tajitx 
fubtilitatis ,  vt 
vere  affirmarc  p  ofsim,omncs  di 
ligcntifsimos  intcrprctcs  in  cius 
cxpofitionc  lapfos  fuiilc,  vtex 
opcris  difcurfu  conftabit.  Vtili- 
tas  vero  nonminorcft,  quam 
cius  diffkultas ;  etenim  in  iudi- 
cijs  vix  vllx  caufx  frequcntiiis 
aguntur:eamque  cx  profcilo  ne 
mo  trachuit,  &  fufe  pauci.  Pla- 
cuit  itaque,cum  maioratuu  fun- 
damenta  contincat,  &  pcrto- 
tum  Hifpanix  Rcgnum  latifsi- 
me  vagetur ,  neque  a  cjuocjuam 
fitis  idonec  fuerit  cxplicata ,  in 
kicem  cam  cmittere ;  Iket  tan- 
tum  oneris  fufcipiam,quantum 


ncfcio  an  ferre  valcam.Perfc&x 
tamen  Trinitatis ,  &  indiuidux 
vnitatis,intemcratxcjue  Deipa- 
rx  VirginisMarix,&  Sancto- 
rum  Chriftophori ,  Antonij  dc 
Padua,&  Francilci  de  Paula,  fan 
crarumque  Lucix  &  Catherine> 
cjuos  Diuos  Tutelares  elegi^u- 
xilio  implorato,  diiricillimam, 
fubtilifsimamcjuc  matcriam  in- 
terprctari  lumaufus,  cumcius 
vtilitatcm  noucrim  eiTc  maxi- 
mam.  Adcuiusexplicationem 
acccdendo,  TcnutamaTcncn- 
do  di&am  putojid  cft,  ab  aliquo 
Tenta,Icu  dctentabona;8c%inc 
Tentio,Dctentio ,  feu  Dctcnta- 
tio  di&a  cftjTctarc  cnim  &  De- 
tentarc,a  Tenendo,iiue  Detinc  - 
do,frcqucntatiuafunt;  vulgus 
autem  verbum  corrupit,  &  Tc- 

nuu 
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nutadixlt,  a  Iurifconfultis  nun- 
quaminuentum*,ficut&  Maio- 

3  ratus  nomcn  a  Iurifprudcntia 
alicnum  eft-,idc6  tamen  di&um, 
cjuiabona  vinculo,  &  refticucio- 
ni  obnoxia,maiori  natu  compe- 
tucj(icquc,nomine  rurbaco,ma- 
ioratus  nuncupacur,id  c^mator 
natuiy  cjuo  vocabulo  do&rinx 
gracia  Noftrarcs  vtuntur,ip(am 
lucceisionem  maioratum  appcl 
lando ;  &  interdum ,  perfonam 
rclpiciensiliius  cjui  fucccflurus 
eil,maioraaim  vulgus  appellat. 

4  Eodem  modo ,  darioris  intelli- 
gcntix  rationc ,  maioria  dicitur 
proiureillo  prxcipuo  prtmoge- 
/w/7,huc primogcntturXy  vt  vulgo 
locjuimur,&  Tiracjuel.animad- 
ucrcic  in  primogcniorum  prx- 

y  farionc,num.z.Dicicur  cjuo.iuc 
cadcm  doccndi  rationc,  melio- 
raciopro  prxlcgaro-,  prxlcgarur 
cnim,  cjuod  vni  cxhxrcdibus 
prxcer  hxrcditariam  portionc 
lcgatur.l.pero.$.ii  duos,dc  lcga- 
tis  i.l.PauiaCallinico.§.Pompe 
ius  Hermippus.  1.  vxori.$.  vlti. 
dc  lcgatis  5.  l.xris  alieni ,  ad  le- 

6  gcm  Falcidiam .  Prxlegarum- 

3uc,id  cft  ,  pcr  prxccptioncm 
atum  ,'  ab  alijs  Iurilconfuitis 
vlurpatur.  L  nomcn.$.  i.&  2.dc 
lcgacis  ^.Quxcjuidem  prxccp- 
tioncSjab  alijs  prxlcgacioncs  vo 
cancur.  1.  i.  §.  vcrum.  &  $.adeo 
aucem.1.2.  ad  finem.l.  3.  de  docc 

7  prxlcgaca.  Nec  hlencioprxccr- 


co,  Tcnerc,verbum  diuerfimo-  . 

8  de  in  iure  accipi. Aliquado  cnim 
pro  obcincre ,  &  iudicio  vincere, 
accipicur,iuxca  Pauli  relponfum 
in  l.  vlcima.  ff.  dc  excepcionc  rei 
iudicatx,  ibi :  Qui  in  rem  egtjjet, 
nectenutffet^  Imperacoris  An- 
tonini  decifionem  inl.  i.C.  ad 
lcgem  Flauiam  de  plagiarijs ,  6c 
in  l.cjui  fallas.C.  ad  legcm  Cor- 
neliam  de  falfis.  1.  eum  cjui.  C. 
dc  inofficiofo  teftamcnco  ,  & 
alijs  nmilibus,cadcm  obferuatio 
cft. 

9  Vlterius  &  pro  aftringerc  fu- 
mitur,in  l.proptcr ,  &  in  1.  ii  is 
cjui,  ibi :  Stattmtenutt  eum  pri- 
mum decretum.  ft.  dc  cxcufation. 
l.xdibus  communibus. fl.dc  110- 

ui  opcris  nunciationc.l.cuilibct,  1 
codcm  citulo.  L  iudicacx.  rf.  dc 

I  o  cxceptione  rei  iudicacx.  Et  pro 

fuftiiicre,  habemus  in  cap.  dc 
his,3o.quxft.i.  x 

II  Rurfus  &  tcncrc  dicimus 
pro  valcrc  &  confiftere.  L  de- 
bicor  fub  pignorc.  ff.  ad  Trc- 
bcliianum  .1.  1.  $.quxautem. 
ff.  cjuod  legatorum  nomine.  L 

f>rima,  C.  fipignus  conucntion. 
.4.  C.  dc  vfucapion.  1.  1.  §.  fi 
fundus.  ff.  dc  vi  &  vi  armata ,  &c 
ii  alibi  (xpe  .  Et  pro  occuparc 
cjuocjuc  ,  obferuauic  Iurifcon- 
lultus  in  lege  adco.  §.  infula. 
ff.  dc  accjuirend.  rcrum  domi n.; 
13  Etpro  tcgcre,  acccpit  lcx  cjux- 
ftio.rf.de  verborum  fignificatio,- 
A  3  Tcnc- 
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I4  Tcnerequc,ideft,coh£rerc,di-  zx  Tcncrc  Frequetius tame accipi 
xit  Cofultus  in  1. 1 . § .  i  .fF.de  obli      tur  pro  ftare^L mnithpio  ferua- 


gation.&action.&inalijs  inau- 
merisiuribus. 

Etprorctinerecraoque  acci- 

1 5  pitur  in  l.hxrcdi.  ft  dc  his  qui- 
bus,  vtindignis.Etteneri  actio- 

1 6  ne ,  id  cft ,  obligari ,  dicimus  in 


r^tueri,  pro  tentaret  id  eft,quail 
tnanutenere,LpofciAcn.§.  vltim. 
fF.  dc acquir.pollef.  i.  i.J.quxfi- 
tum.  rKquod  legatorum  ,  feu 
quorum  legatorum  .  In  quera 
fcnfum  Tcnuta  accipienda  eft 


L  3-C.de  tranfa&ionibus.l.ficu-  z3  manutentio,&  tuitiomam  tui- 
ius.  fF.  de  vfufru&.  1.  in  hoc  iu-  toriu  remedium  hic  datur;  cule 
dicium.$.fi  intcr fodos.  ffxom-  gaiis  pollefsio  in  eum  qui  verus 
muni  diuidun.  1.  fi  quis.  §.  vlti-  iucceflbr eft ,  transferatur  cx  Ic- 
mo.  fF.  dc  iurifdiwtione  omnium  eis  45 .  Tauri  decihone,  qux  eft 
iudicl.  1 .  § .  1  .fF.de  eo  per  quem  iex  8.  titul.  7.  libr.  5  .Compil.  Et 
fa&um  erit.cum  alijs  vulgatis.  H  Tenutam  intendcns,nihil  aliud 
17      Et  pro  obferuarc  quoquc      agit,nifivta  fupremo  Confilio 


vfurpari  confucuit,  inL  3.  §.ll- 
lud,  de  liberis  agnofcendis.  1. 2, 
§.  iJIud.fF.dc  exccption.l.  1.  f£ 
18  dc  muncribus  &nonor.Tcnc- 
rcque  j  id  eft  ftrmum  clTe,  cauc- 
tur  in  1.  ex  confcnfu.  ff.  de  ap- 
pcllat. 


in  a&ualem  tentionem,&  occu- 
pationem  illius  ciuilis  &  natu- 
ralis  poflcfsionis  a  lege  transla- 
tx  mittatur ,  &  ab  eo  tueatur, 
manuque  teneatur.l.9.tit.7.1ibr. 
5  Compil.ibi :  Ten  cuyo  jauor  (e 
diere ,  fea puejio  en  la  tenencia  de 


19 


Htpro mcre pofsidere, intcr-  *5  losbteiiesdeltalmayoradgo.Tm- 
dum  ponitur ,  in  1. 1  .§.  f uriofus.      tio  cnim  hic  pro  defenfionc,  cu 


10 


2.1 


ff.  de  acquircnd.  poflefsione, 
&  in  1.  vltima.  C.  de  donation. 
qua:  fubmodo.  Tenereque,  id 
cft ,  rcputarc ,  in  Decrctis  lcgi- 
tur  cap.  in  iliis,  80.  diftind.  Et 
pro  contemncre,  inucnio  in  c. 
fi  Epifcopus,  1 1 .  quaeft .  3  .&  alias 
quam  pfurimas  fignificationcs 
habet ,  quas  longum  cflet  rc- 
cenfere,easque  diligenter  con- 
geflcrunt  Barnab.  Briibnkis, 
Hottomanus,Aibcricus,Thu£- 
cus,Berrufcius,&Prateius,vcrbq 


ftodia,  retentionc,  conferuatio- 
nc,&  manutcntionc  accipicnda 
cft.i.non  tantum.$.fi  fub  ca  con  • 
ditione.  fF.  de  bonorum  poflefll 
contra  tabuias.l.z.  §.  1 .  ff.  dc  bo- 
norumpoftef.  fccundum  tabu- 
las.l.i.fF.quibusmodis  vfusfru- 
dus  amitt.l.  i.$.mterdi&o .  fi.dc 
itinerc,  actuquc  priuato .  Licct 
in  al  ium  fenfum  accepcrit  Scx- 
uola  in  lcgc,  patcr  ,  cV  rurfus 
in  1.  vltima.  rt.  dc  in  rem  ver- 
fo.  Sed  in  cafu  noftropradida 

expofi- 
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cxpofltio  verifsima  cfli&  intcr  19  1 3-ex  n.  1  .illud  tamcn  copertu 

prctado  lcge  vlcima.  C.  dc  edi-  eiVemediu/iuc  interdi&u  Vti 

do  diui  Hadrian.ide  docuit  Ci  pofsidetis,  quod  tuitoriu  voca- 

nusinl.i.C.deCarbon.n.6.&  mus,loge  vtilius  eilc  pratdidtis 

ibidc  Bart.n.  1.  Alcx.n.2.  Paul.  fucccflbribus,vc  prxdicti  fcribc 

codc  n.z.idc  Bart.in  d.l.vlt.n.s.  tes  cefcnt,&  probatur  in  l.intcr 

vbi  Bald.n.24.7.oppofit.  Iaf  n.  di&oru\$. hominu.rf.de  incerdi 

16  i8.Itavtquanuis  res  maiorat*  &is,inferiufq;inc.24.1atifsime 
nntpenestertiupofleiforc,re-  j0  dcmonuTabitur.Sedquoad  Te 
mcdiu  recupcrandae  fucceflbri  nuta  attinet ,  no  hic  agimus  de 
dcnegandu  fit  jna  cum  ipfe  lc-  vcro  &  proprio  intcrdicto  Vti 
gale  poflcfsione  habeat,recupc  pofsidetisicuhocpropriecom- 
rarc  no  potcrit  illud  quod  non  pctat,quado  de  iure  pofsidcndi 
amilit,vtopinatur  Bald.  in  Au  difccptatur.l.  ofhciuautc  iudi- 
thcn.Defunc~to,n.6.  C.ad  Ter-  cis.$.quida  tamen.ff.de  reiven 
tul.Alcx.c6f.37.nu.4.1ibr.i.Ex  3 1  dicationc. Tcnuta  vcro propo- 

17  qua  eadc  rationc  prxdictis  vi-  nens,iuxtadccifionctcx.ind.l. 
fum  cft.prxdiito  maiorat9  fuc-  9-  folum  dc  mero  fafto  tractar, 
ccflbri intcrdictum  adipiiceda:  quod  poifcfsione  corporale ,  & 
non  c6pctcrc,cuilluddctur  no  adtualercfpicitjiusenim  poflcf 
pofsidcci,pro  adipifccda  poflcf  foris  ad  Rcgias  Cancellarias  rc- 
iionciipfcquc  maioracus  iucccf  mictitur,vt  in  prazdicta  1 9.  fla- 
for  cx  lcgis  translatione  pofsi-  tuitur,ibi:  Telplcyto  fercmita  d 
dcat j  prardiclo  itaq;  interdiclo  U  dtcha  nueftra  Audtecia  en pof- 
opus  no habcat.l.  1 .  ff.  quorum  3 3  fefiony propriedad^c.Tenuta. 
bonoru.l.i.  C.eodc.$.fcqucs  dU  namquc  &c poflcfsio,  &  tcncrc, 
uilto,verfi.^/^//cV;u/rf.  Initicu.  &  pofsidcre,fcparacur.l.  vno  & 

Ag  dcintcrdicl.  Ecquanuis  vcrius  pluribus.rT.de  acccptilationib9. 

/it,omnia  intcrdi&apoifeflbria  34  Tcnct  cnim  ille  ,  qui  corpore 

primigenioru  fucceflbribus  co  poflcfsioniiniiftit,licctn6pof- 

petcrc,vt  contra  Baldu  arbitra-  lideat,d.l.ofticiu.ff.  de  reivcndi 

turPalac.Rub.inl.45.Tauri,n.  cationc.l.acquiritur,adfinc.  ff. 

i6.S>c  27.Anto.Gom.leguTau  dcacquir.rcrudom.l.certc.fF.dc 

rinarufcientifsimus,6c  virom-  prccario.HoccrgoeftquodTc 

nlbus  modis  laudatifsimus ,  in  nuta  indicat,  id  cit ,  aclualc  bo- 

dd.45.exn.  192. Tellus inl.17.  noni  maioratus  occupationc, 

n.45.LudouicusdcMolin.vtro  55  dudcpoflefsionedifccptatur,fc 

quciurcc6lukiisimus,libr.3.c.  cunduprxdiclialegc^.Diftanc 

A  4  enim 
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cnim  in  \uxQjencre,  Hcpofstdtre\ 
cum  etiam  hi,in  quos  ius  polsi- 
dcndi  non  cadit  ,  tencre  rccte 
dicantur.l.ftlpulatioifta  $.hxc 
quoque  ftipulatio.rt.de  vcrbor. 
oblig.ibiiZ.vW/  eritm  pcfstdcreci 
uditer  rio  pojstnt3tcnere  tan.e  cos, 
r.cmo dubitatX.opod  fcruM.  pof  40 
fcfsio.  J.qui  inaliena.  rl.de ac- 
quir.pofiM  4.§.Uc  fiea.fi.dcvfu 

36  capion.  Euigiiur  indictalcge 
Rcgni  d\til\xxf[  clplcytoji  rcmi 
ta  a  la  dicha  nuefira  At.  dttcta  cn 
pojjcpto,  dc  ciuili  polIHsionc  in 
tcrpi  ctandu  eft :  &  du  di:h  lcx 
dixii ;Sca pucjie cn la  tcncnaa de 
los  bienes dcl  mayoradgo^d  natu  4 1 
ra!c  pollefsionc,  qua  tacti  nun- 
cupamus,refcrri  jcbct ,  Iccudu 

3S  prcdictaiura.VtiiLintc|l:gatur 
tcx.in  d  A.ftipuWio.  §  .hcc  quo- 
quc.ft.dc  yci bo.phfig.ybi  qua> 
ftio  fuitjan  fcru"  vtiiitcr  in  lua 
pcrfona  poifet  cocipcrc  ftipiila  ^ 
tioncm  \\\d,Poftdcre mtbi  ttcerc 
Jpodes  (  &  rccte  lcruu  ftipulaii, 
Vlpiannsrcfpodit;cupoflcisio  ^ 
hoc  calu  ad  Tcnuta,id  eft,ad  fa 
c~ti  poilcfsionc  rcrcrcda  fit ,  non 
ad  ius  poisiucdiciuilitcr ,  cuci- 
uiii  iui  l  fcru9 116  pofsidcat.Eo- 

59  dc  modo  intclligtda  cft.  1.  offi- 
ciu  aute.  ft.dc  reivcndicationc, 
vbi  rcivcdicatiodatur  cotrapof 
fidcntcific  ideo  Pcgafus  Iurifco 
fultus  cxiftimauit,cafolapoflef 
fionc  hac  a&ionc  coplcdti,  qua: 
cliulis  fitj Ylpianus  autc  contra  44 


Pcgafum  putat,  aetione  prardi- 
ct.i  copctcre  aducrhis  eu.qui  in 
pofleisionc  fit ,  licct  non  pofsi- 
dcat ,  latis  enim  cft ,  in  Tcnuta 
pfifryt  tcivcdicationi  fit  locusj 
cupollefsiohoccafu  adTcnu- 
naturalc  poifcfsionci  non 
vcro  ad  ciuilc  rderatur.Secun- 
djjqua  inrcrprctationc  intclli- 
gcnda  quoquc  cft.  i.ii  quis  antc 
coduxit,vcrfi.Zy/ autc  longedi- 
ucrjum,dc  acquir.poflcf.vbi  idc 
Vlpianus  Iurifconfultus  diftin 
guit  inter  pr^di&am  facTti,  c\:  iu 
ris  poflcisionc:arbitratur  cnim, 
iilum,  qui  in  Tcnutafit,  no  pof 
lidcrc.  Ad  cuiod  alludit  Pauli 
rcfpofum  in  l.polsidcri.f  .gcnc 
ra,&  §.vlt.rf.  dcacquir.  poifciT 
vbi  ineptifsimuputat,po(side- 
rc  illum,qui  in  Tenuta  tantunt 
cV  naturali  poflcfsione  fit ,  cuni 
vcrbu  Pofsidcrc ,  ius  fignificcr, 
cV:  no  factum.Eademquc  obfcr 
uatio  cft  in  dict.  1. 1  .§.  quarfitu. 
ff.quod  legarorum,vbi  qui  Tc- 
nutam  habct,no  poisidcr.  Et  in 
l.cum  legati.ft.quibus  cx  caufis 
in  poiTcf  catur,  mifsii  in  poflfcl- 
fioncm  naturalcm,no  pofside- 
re,caucturi«S:  in  l.poiTcfsioquo 
que,vcrfic.^«/  in  altcna,  filiu  fa* 
milias  in  poflcfsione  rci  pccu- 
liaris  cfle  poilc  rcfpcclu  Tcnu> 
tcA'  poflefsionis  corporalis,no 
tamc  iurispoflcfsioncm  habc- 
rc,fancitum  extat. 
Exhis  quoquc  intcrprctatur 

tcx. 
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tex.inI.Ccifu^$.IuIianus.rF.ad  49  poteftatcm  euisperuencrit.  Et 
exhibend.  vbi  ad  exhibcndum  prcdidtccautionis ratio cft,quia 
avtioncvfufructuarium  tcncri,  etiamfi  fcruus  fugiflct ,  ciuilis 
Vlpianusrcfp6dit,cumrcipof  poflefsiorctincturadomino.l. 
fefsionc  habeat:dcbct  cnim  in-  Pomponius.rT.de  acquir. poflc. 
telligiiiliustcxtMccifio  dcTc  50  Etcxhisintcrprctaturtex.ini. 
nuta,no  vcr6  de  ciuili  poflefsio      interdum.$.  1. iF.de  acquu\pof. 


ne;vfufructuariucnimciuilitcr 
non  pofsidcre,fatis  cx  ipfa  Icgc 
probatur. 

Pari  fanc  iure  intcrpretari 
debemus  prjedictaml  Cclfus. 
$.iccm  Cclfus,vcrfi.fcd  etfi  rui  5 1 
Da ,  ibi :  Sedetfi  ruina  ali<juid tn 
tuarx  atrcasvd m  tuas  ddes  deci 
dc.ii \teneberts  adexhibedum,  //'- 
cet  nonpofsideas^u^  vcrbaad  ci 
niicin  poflcfsiorjem  refcrcnda 
funt;hac  cnim  ncgat  Iurifcon- 
fukus  tcncrccum,in  cuiusarca 
aliauld  de  altcri*  ruina  dccidirj 
abfquc  naturali  tamcnTcnuta, 
&  infiftctia  rci, actionc  ad  exhi 
bcdu  ncmo  tcncretur.l.  vltima. 
fF.de  vcrbor.fignific.  1. 4.  fF.  qui  5  * 
latisdare  cogantur.  Et  hxccft 
ratiotcx.indkt.$.Celfus,vcrfi. 
Jtemfiauisy\'bi  c\u\\\s  poflcflbr 
non  tenecur  ad  cxhibendum, 
quia  fcilicet  ibinaturatiitcrno 
pofsidebat.  Idcaiq-,  adnotatur 
in  d.£.Iulianus,ad  hnem,  vbifi 
peregfe  a  domino  fcruusmif- 
fus  fic,ad  cxhibcndum  116  tenc 
tur,cum  eius  Tenutam  no  ha- 


vbi  quod  exnaufragio  cxpul- 
fum  cfl,vfucapi  no  potcft  ab  oc 
cupate,cum  naturaliter  tatum 
polsideat,&:  finc  ciuili  poflcfsio 
nc  non  vfucapiatur. 

Et  hoc  poflcfsionis  ciuiiis  8c 
naturalisdifcrimen  fatisagno- 
u  i  c  Vlpian  .in  1 . 3 .  § .  vlt.  fF.  ad  c  x- 
lubcudam^ibvSciendum  cft,ad- 
uerfuspojfcfiore  hac  aciione  age- 
dumjionjolumcum  qui  ciuilitcr, 
fedftj  eumqtti  naturaliter  incu~ 
bat pojfcfsioni^  in  l.commnni, 
£.ncquc  colonus.  rF.  comnuini  1 
diuidundo,idcm  adnotatur:&: 
in  1.  naturalitcr.fF.de  acquir.pof 
f  cf  cadcm  obfcruatio  eft. 

Et  in  huc  modum  intcrpre- 
raripoflunt  iura  optima,quae 
alioquicontraria,&  repugnan- 
tiavidcntur,i»  1.  natnraliccr.  fF. 
dc  acquircn.poflcf.l.  acquirun- 
tur.fF.de  acqui.rcr.dom.l.ccrtc. 
fF.dc  prccario.l.Cclfus.§.Iulia- 
nus.ft.ad  cxhibendum ,  &  alibi 
f^pcvbi  vfufruct-uarium  modo 
naturaliter  pofsidcrc,modo  no 
pofsidcre,abfolutc  dicitur,hxc 
bcar, &ficrcftitucndifacultate  53  cnimcxpofitiocft-,nadum  iu- 
carcatifolu  itaquc  ad  cautione      rafanciunt,vfufru6luarium  no 
jrje  cxhibcndo  aftringetur ,  fi  ia      pofsiderc,ad  ciuilcm  pofTcfsio- 
-  A  5  ncna 
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ncm  refcrredcbemus-,cum  ea  ad  ciuilepofTcfsionc  refcrtur,& 

no  habcat  vfufru£tuarius,vt  fu-  in  l.qui  lcgatoru.$.vlt.fT.pro  he 

pra docuimusjiura tamen  qux  rcdc ,  vcl  pro  poildforc ,  ibi :  Vt 

iimplicitcrdcpoflefsionc  loquu  5  7  poffcfiio  nofolu  cmiltsfedctia  na 

cur,dc iufta &  ciuili  intelligcn-  turalis  intclligatur^  ab  Accur 

da  funr,vt  fignater  fcribit  Bald.  fio  ex  Ioanis  auttoritate  aducr- 

in  L 1  .poft  principium.C.com-  fus  Pctru  &  Azonc.in  L 1  .vcrb. 

munia  de  vfucapio.  Quo  perd-  *Nerua fl?  ait.  fT.dc  acquir.pof. 

nctdecifiotx.inl.&habct.J.eu  Quxquide  naturalispoiTcfsio, 

qui  prccario.ff.de  prccario.vbi  5 8  corporalisquoq-,  appcilatur  in 

pcrprccariu.Tcnutxmcrc.quc  l.fiidquodpofsidem'.  J.quod 

54  poflHsionis,  a  ciuili,  &  mixta  auce,vbi  glo.verb. c orporalis.  ff. 

fcparatio  fit.  Etdcniquc  inquili  dc  acquir.pof.&  in  l.dcbitor.  J. 

nus,colonus,&quiprccario  ro  foluta.rF.de  pignor.acTi.Naqui 

gauit,pignorifqv,legatoiu,fidci  corporc  incubit  &  infifticpolTcf 

c6miisi,damni  infe&i  .vcncris  fioni.is  nnturalitcrpofsidcre  di 

nomine,&  cxccri  id  gcnus ,  rci  citur,ex  diftis  iurib".  Ciuilis  vc 

ieruand^caufainpoilcfsioncm  5*  r6poffcfsioelt,que;iniurc  cofi 

mifsi,quanqua  in  Tenuta  (int,  flit.l. ncmoambigicC.de acqui 

non  eo  magis  polsident.  I. pig-  ren.poifqux  fcilicet  animo,  & 

nori.ft.de  viurpationibus.  1.  fi  ^q  opinionedomini  tcnctur.Iufta 

feruus  depofitus.  ff.  dcnoxali-  itaq-,appcllatur,quiaiurcfulci- 

bus.l.fi  is  qui.l.inriciando.  ff.  dc  tur/iufqi  in  (c  habec,  &  iuris  cf- 

furtis.l.3.^.vlt.rf.deacquir.pof.  fccT'parit.l.quodfcru9.fT.deac- 

Idcnimrcgularc.&  perpetuu  quir.po(fc.l.z.§.quod  vulgo.ff. 

cftpoisidercius  figniricare  no  prohxrcde.l.3.$.vlt.ff.ad  cxhi 

fa£tu,cu  non  pofsidcat  quifquis  bcndum. 

rci  (implicitcr  infiflit  abfquc  iu  Quauis  ergo  exdi&e;  lcgis  45. 

iisadminiculo.  61  dccifionc  vtraq-,trasfcraturpof 

Ex  quibus  infcrtur  intcrprcta  fcfsio ,  ta  naturalis ,  qua  ciuilis; 

tiOad  d.l.4^.  Tauri,aqua  du-  pcrTenutavero  ,eius  originc 

plex  poffefsioc6ftituitur,natu-  attcta  ,naturale  tantunancifci-  ~% 

ralis  ncpe,&  ciuilisrficut  a  Iurif  mur,qux  plurimu  facti  habet. 

confultoinl.  1.  §. Scxuola.ff.fi  magisquaiuris/vtaliasdixicPa 

quistcftamctolibcr  cflfc  iulTus,  pinianusinl.  poiTcfsio.fT.de  ac- 

56  \b\:QuiapoJ[cfsioiit:hxrcdttas  no  quir.poff  Sccuduquacxpolitio 

habctrfu&fabiicftyQ) ammi\iz-  nem  intcrprctanda  cft  dict  1. 

cTucnimhicadnaturale,anim9  ^.ciculo  7.  libr.  5.  Compilatio. 

qux 
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<]ux  cum  latafitad  excquedam  nutafignificct,&  fub  ca  comprc 
translationem  poilcfsionis  adi-  hendatur,infcrius  dcmonftrabi- 
cta  lcgc  45  .inductc^fupremo  C6  tur.  Scd  quoad  dicta  I.9.  attinet, 
filio  lolum  committit  &  dele-  *3  femperfuiperfuafus,  Tcnutam  r* 
gat  Tenutam ,  id  eft ,  polTefsio-  a  dicta  lcgc  induciam  ajcjuipara- 
ncm  factij  iuris  vero  poflefsipne  ri  de  iure  comuni  prardicta:  na- 
ad  Rcgias  Cancellarias  renmtit,  turali  poilcfsioni ,  &  iniiftentia; 
•  ibv.Telpleyto  fe  remita  a  la  dicha  rci,abfque  cognitionc  iuftx,  1  c-  1 
nuejlra  Audiemia  en  pojfifston,  gitimce , &  ciuilis  poflcfsionis, 
vbi cognofccndum  eit  de  ciui-  cuius  examcn  iudido  pofldlo- 
li  poilefsionc,  id  eft,  de  ipiius  rioplcnario,  &  ordinario  rcfcr- 
iure,vtfupraoftcndi,tuncque,  uabatur,vtfupraadnotatumeft, 
cjiii  obtinucritjiuftus ,  &  ciuilis  &  diclx  lcgis  9.  verba  apcrtc 
poflcilbr  dicctur  ,&c  quafi  domi-  oftendunt. 
nuscrit,  id  eft,  opmwne  dominty  *4  Rc  tamcn  diligcntcr  pcrpen- 
poilcisioncm  tcncbit,vtantca  di  fa,non  dubito,Tcnutc  figninca- 
ccbam,&  bcllc  Thcophilus  de-  tionem,&:cftechmilon£cdiuer 
hnit  ad  tractatum  dc  bonorum  fum  cfle  in  terminis  legis  9.  ab 
poif.  &  intcrdictis.  Namquan-  illa  polfcfsionc  naturali  ,  cuius 
uis  cjui  in  Tcnuta  vicit  ,  iuftc,  ius  communc  mcminit:  quod 
&c  auctoritatc  magni  Conhlij  perlpicuc  coftat  exipiiusmctle 
polsideat;  ha:c  tamen  diuerhtas  gis  9.  decilione,ex  qua  apparct, 
6z  eft,hienimTcnutx  pofleflores  65  latamquidemfuiflcadexccutio 
non  polsidcnt  ficuc  cfomini,  &  ^nem  illius  ciuilis  &  naturalis 
ideo  in  Tenutanon  admifcctur  poflefsionis  a lege  -fj.tranilata:. 
proprictatis  cognitio ,  ficut  in  66  Confcquens  ergo  eft  ,  Tenu- 
vero  &  incegro  iudicio  pofleflb-  tam  in  ie  ius  continerc ,  vel  fal- 
rio ,  de  quo  cap.  6.  &  7.  inferius  67  tem  iuftitix  colorem ,  quo  carcc 
tractabimus ,  &  elegater  Paulus  ipfa  naturalis  poflcfsio,de  qua  fu 
hanc  differcntia  percipiens  de-  pramentioncmfccimus.Confi- 
mOnftrauit  ini.li  feruus.§.  1.  ff.  dero  itaque  dici  pofle,Tcnutam 
denoxalibus,ibi:Z^rrwm/«/2f  $8  fecundum  legem  Regni ,  ncc 
pofsideanty  non  tamen  opintone  do-  proprie  efle  poifefsionem  natu- 
mtm pofstdent.  ralem ,  nec  proprie  ciuilem  j  de 

hi  jcc  crgo  cft>fi  quid  iudico,  vtraque  tamcn  participare,&  ab 
vcriisima  Tenutse  in  eius  ftricta  vtraque  componi.  Vel  rurfus,  co 
fignihcationeinterpretatiojquid  69  fidero ,  Tenutam  in  iuris  Rcgij 
vero  recentioribus  lcgibus  Tct      flgnificatione,  eflc  quandam  pof 
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(cfsioncm  naturalcm ,  cum  ad- 
mixtione  poflcfsionis  ciuilis :  fi- 
cut  poflelsio  ciuilis  mixta  cft 
cum  dominto,&  proprictate ,  vt 
cap.tf.infcrius  doccbimus:  ad  fi- 
militudine(  incjuam)  manuten- 
tionis,qux  aiurcnon  fuit  cogni 
ta ,  Doclores  tamcn  noftri  cam 
introduxcrunt  i  quanuis  in  (ub- 
ftantia  &  cftcctu  manutenrio,  & 
intcrdichim  Vti  polsidciis,  in 
idcm  ferc  conuenirent .  Per  de- 
cretum  vcrode  manurcnenuo, 
cjiiod  fummarifsimu,&  cxtraor- 
dinarium  eft ,  citius  cjuis  ius  fuu 
confequcbatur  .  Stylus  itacjuc 
ex  prudcntum  Icntentia,abfque 
iuris  communis  lanctione,  iilud 
inucnir ,  vt  adnotauit  plnrcs  rc- 
ccnlcns  Sarmicnto  Iclcctaiiim 
lib.z.cap.  i  3-num.9.  Sicut  ctiam 
polIHsio ,  qucc  finc  adtu  apprc- 
hcniionis  iplo  iurc  transtcrtur, 
ciuilifiimaappcllatur  a  Bald.  in< 
l.vit.C.  dc  lacrofanct.Eccl.  3 .  col. 
numc.  io.  Vocatur  ctiam  datiua 
fccundum  cundcm  Bald.in  rub. 
dccauiapoircf.i.  colu.numci  3. 
&:  in  cap.cum  venillcr,  dc  rcftit. 
ipoliator.ad  rlncm.Nuncupatur 
quoquc  artiticialis  ab  codc  Bald. 
in  dict.nu.  1  3.  Qua:  nominanon 
rcpcriiintur  tali poiTcfsioni  im- 
poiita  a  iurc,fcd  a  noftris  Docto- 
ribus  tantum ,  vt  animaducrtit 
Roman.in  1.  i.num.7.ft.dcaccjui 
rcnd.po(rcf.Natiuacjuot]uea  Iu 
riiconfultis  noftris  rcccntiori- 


bus  poiTcfsio  diciturjquje  acquiri 
tur  intcrucniete  alicjuo  actu  cor 
poreo-,quod  vocabulum  docen- 
di  gratb  a  lcgibus  incognitum 
Doctorcs  inucnerunt,  vt  adnota 
uit^nton.Gomc.in  I.45.  nume. 
iii.  tf.colum.Molina  lib.3.  c^p. 
1 2.  num.  1 3.  Tiraouel.  innume- 
ros  rcrcrcns  in  prarfationc  tracta 
tus  dc  mort.  dcclarationc  y.nu. 
i.&  in  nu.^.vbi  (ciibit  h.rc  vcr- 
ba  ;  Quod  hoc  nomen  non  repcntur 
m  turc  cxprcjfum ,  fcd  cji  nomcn 
magtjirale ,  ncc  conjiuuu  nouam 
Jpcctcm  pojfcfswnn  ctuilu  ,  nec  ja- 
cit  dijjcrcntiam  ejfetutalem  m- 
tcr  hanc  pojfefswncm  ,  ftj  aliam 
ciuilcm  \ Jcdjiontjicat  folum  di jfere 
ttam  tn  modo  acqutrendi-,  <]iua  tjta 
pojfefsio  acfjuiritur jine  aciu  appre 
henjionwi  cro,ant jicto.Nec  (ile- 

tio  prartcreundum  cft ,  eundcm 
Bald.  predi&am  poilcfsioncm, 
qux*  nullo  intcruenicnte  actu» 
vcl  alio  xcjuipollcnte,fcd  lbla  lc- 
gii.,vel  ftatuti,aut  confuctudinis 
diipofitione  transfcrtur  ,  pluf- 
cjuam  ciuilcm  appcllarc  in  con- 
ii!.325.num.vlrim.  vcrfic.  ftj  pcr 
hunc  modum,\fo.  1  -Et  dixit  rurfus 
idcm  Bald.  cjuandam  poifclsio- 
ncm  cflcnatuialcm  iimplicitcr, 
quandam  naruralilsimamwiatu- 
ralcm,c]ux  caufatur  coopcrante 
lcgis  difpofitionc,  vtillacjuam 
habct  vlufructuarius ,  ctiam  cx  • 
ti  a  fundum,&  cius  confpe&um. 
l.x.dcacquir.  poifcf.  naturalifsi- 

1  mani 
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mam  aurcm,qua:  mcro  corpori, 
&  na'turx  innicicur,iinc  minillc 
rio  iuris  j  cuius  mcminic  Tiraq. 
vbi  fupra,num.  i  $.Qiix  qui Jcm 
vocabula  dcCtrinx  rationc  ab 
Icriptoribus  inucniuncur,  licct 
iusillanon  agnouciic:  quanuis 
inmultiseiusparcibus  poilefsio 
cransferatur  abfjuc  actuali,&  vc 
ra  apprchenfionc.  Videcur  icaq; 
Tcnutam  cifc  mixcu  quodpiam 
genus^cifcque  vcluti  ccrciam  fpc 
75  cicm  poiTfsionis.Tenuta  igicur 
in  hunc  fcnlum  actipienda  eit, 
vt  lic  quoddam  poifeilbrium  re- 
meJium  fummariisimu ,  quod 
tuitorium  vocamus  ,  cx  cuius 
vi  tucmur  in  polfcfsionc  illa,qua 
lcx  Tauri  cranitulit ,  doncc  ple- 
nc  in  Canccllaujs  dc  Libtili  ip- 
iius  polfcfionis  iurc  diiccptc- 
cur,(X  hoc  cl\  Tcnuta  in  cius  ori 
gincyqua:  hoc  nomcn  haber,  no 
aDaltorum  (vt  in  manuicncio- 
nc  cucnii)lcd  ab  ipfius  legis  no- 
n.c  cU:cto;irate  .  Confirmatur- 
cjuc  hxc  doctrina  cx  tradicis  a 
Francifco  Duarcno  in  commen 
car.de  acquir.poficl.cap.  i .  dum 
j6  exhtimat,  naturalem  pollclsio- 
ncm,vere  acproprie  poirdsionc 
noneiTc,cuminmultis  iurispar 
tibus  Iurifcofultiquem  natura- 
litcr  pokidere  ailerant ,  &  in 
alijs  cumdcm  nulla  habcre  pof- 
fcfsioncm  dcmonlcrent ;  vc  cx 
his  manircfte  eliciamus,nullius 
ciTe  confidciacionis  iplam  nacu- 
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ralcm  poilcfsionem  i  nec  Tcnu- 
ram  noitram,quoaJ  ejrTeccum,  ci 
comparari  poilc. 

77  Rurfus  &  ex  alio,quia  poiTef- 
ho  nacuralis  pro  miuita  poifc£ 
fione  a  Iurifconfultis  femper  ac- 
cipitur.l.3.  $.gcnera.dict.J.  3.f . 
cx  contrario.rKdc  aquir.poilcl.l. 
quod  feruus,codcm  titul.Idcoq  j 
Fracifcus  ConnanusJib.3.com 
mcntar.iuris  cap.io.num.5.  cxi- 

78  ftimat ,  naturalcm ,  &  ciuilcm 
poircfsionc  in  hoc  dirlcrre,qu6d 
ciuilis  iufta  fit ;  naturalis  autem 
iniuila:  8c  Dtiarcnus  vbi  fupra, 
nacuraliccr/inquir,  polsiderc  eu, 
qui  corpore  incumbit  rci  ,  co 
animo,vt  vcl  fuo,  vcl  alicno  no- 
mincpofsideat;  ciuilitcr  vcro, 
qui  quamuis  rci  non  infiftat,  iu- 
ris  tamcn  intcrprctationc  cam 
tenercac  pofsidcre  intclligitur. 
Cui  magnoperc  fauent  vcrba 
Thcophili ,  cicul.  quibusmodis 
collicur  obligacio,^  cic.perquas 

79  perfonas,vbi  aic^w^ciTc,;^- 
ra/iter  occuparc  >pofsiderc  vcro 
eifc,  dominantu  animo  dccinerc. 
Erlacobus  Cuiacius  lib.9.obfcr 
uacionum,cap.33.hancrem  cra- 

80  ftans  inquic,  fpecies  poifcfsionis 
duas  cilc;  aiiam,qux  iurc  confi- 
itic,  &  animo  domini  conitac; 
aliam  nacuralem ,  contra  ius  fci- 
licccc&dominiaffcaione.  Qui- 
bus  fuffragantur  ea,qux  adnoca 
uic  Alciacus  de  quinquc  pcdum 
prxfcriptio.nu.i  1 3.&  Cuiacius 

in  pa- 
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in  ius  vocati,qui  iudicio  non  fu- 
percft,accipitur.l.  i  .&  z.  cum  fe- 


■ 
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in  Paratidis  ad  titulum  de  acqui 
tend.poucf.c4uo  d  putcnt,pouef- 
fioncm  naturalem ,  fa&i  elfe ,  & 
fk  contra  iusiriuiLem  ver6,iuris 
poflefsioncmeJle.  Arbitrorcr- 
go,Tcnutam,dc  qua  agimus,fe- 
cundum  Regni  lcgcs  piurimum 
exfacto,  &  plurimum.ex  iurc 
mutuari,ideoque  mixtam  natu- 
ram  nancifci  *  quod  fumme  ad- 
notandum  eft  pro  Tenutx  vc- 
ra,ac  pcrfecla  cognitione.Diftat 
cnim  Tenuta  noitra  a  cxteris 
poftcfsionibusnaturalibus,.  feu, 


cjuentibus,tit.8.part.3.1. p.&  10. 
titul.2z.part.  3.  &  vtrobiquc  Gre 
gorius  adnotauit,&  prius  Mon- 
Jaluus  in  fcholijs  ad  prxdicla  iu- 
ra :  &  antc  Partitaru  leges  idem 
iancitum  fuit  in  1.  properadum. 
§.  im  autcm  reus.  C.  dc  iudicijSj 
vbi  Accurfius  verbo  abjentcm,t\ 
in  1. 1.  §.  r.tT.ii  mulicr  ventris  no- 
mine ,  fic.  in  1.  confentaneum.C. 
quomodo&quandoiudex.  £t 
prxdidat  ex  primo  dccreto  in 


vt  vulgo  placet,dctctationibus.  poiFcl!>ionemmilsionismcmine 


8z 


Illsc  enim  111  carum  crcatione 
funt  factiiin  fui  autcm  cffec"tu,iu 
ris  cSc  videntur:  vt  adnotauit 
Fcrnandus  Mcnchaca  de  fuccef 
creat.  &progrcf  Jibr.^.par.i.^. 
z  1  .num.  131  .v  crfic-fic  ergp.Ter 
nuta  tamcn  in  fui  crcatione ,  iu- 
riseftjcum  lcx  poflcisione  prx- 
beat.in  fui  autem  enrctu ,  faCti 
cft:aCtualcm  cnim  &  rcalcm  ap- 
prehcnhoncm  &  inhftcntia  re- 
rum  maioratuSjibicjue  hominis 
facto,ncc  lcx  transfert,nec  tranP 
ferrepotuit  j  vtincap.  io.plcne 
trac"tabimus. 

Poftrcmo  nec  illud  omitto, 
Tenutam  cx  lcgibus  Regni  re- 
ccntioribus ,  iuxta  ea  qux  fupc- 
rius  adiiotata  funt,  longe  diftare 
aTcnutxiigniricationc,  fccun- 
dum  Partitaru  lcgcs,a  quib9  Tc- 
nuta  pro  miisione  in  poilcfsione 
cx  primo  dccrcto  bonorum  rei 


runt  quoque  lurainl.  i.titul.9. 
lib.  3,Ordi.l.  1  j.titu.8.lib.z.l.  1 .z. 
.&  3-titul.  1 1  .libr.4.  Compii.  In 
eumdcmcjuc  icnfum  ab  cxtcris 
Tcnuta  accipitur,vt  adnotarur  a 
Bartan  l.Fulcinius.f  S\  quis  in  fc 
cundo.ft.cx  quibus  cauiis  in  pof 
fdsioncm  catur,&  in  l.i.nu.  1 8. 
de  appel.rccip.Bald.in  1.  iipacto 
quo,numcr.z.veriic.  ^umto  nota. 
C.de  pactis.Alber.in  1.  cum  non 
iolum.  $.neceisitatc,  numer.17. 
\cii\.Sed (juod  -ualeat  tdiis  Term 
/<*.C.dc  bonis  quc.  libcris,&  in  L 
liiigatur.numc.  3-4»&  5.  C.  de  rc 
iudicat.  &  in  di&ionario ,  verbo 
Ttnuta .  Paulo  in  1.  qui  bona.  § . 
huic  ftipulationi,numcr.4.  ff.  dc 
damn.iniccto.in  l.iubere  cauerc, 
numc6.ff.dc  iurifdi&.omn.iud. 
in  l.cum  proponas.num.^.  C.dc 
bonis  auth.iud.poiVidcn.inl.nc- 
que,J.qui  in  ius,num.3.  fF.  dc  in 

ius 
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lus  vocad.&  in  l.dc  die. §.  tutor. 
Jium.3.rEcjui  iati£cog.laf.  in  l.iu 
bere.num.2.rT.dc  iurifdid.  omn. 
iudic.in  l.dc  dic.$.tutorJium.  i. 
fKqui  fatifd.cogan.in  l.vldm.  C. 
decdk^diuiHadrian.toll  nu. 
a7-Francifcus  Crcmcnfis  fingu- 
lari  93.mcipir,T«w</* juuypct  to 
tum.Bartholom.Socin.  in  dia.1. 
dc  die.$.tutor.num.6.  Alexand. 
iu  1.  depupillo.  §.  C  procurator, 
num«5.&  !•*•$•  nuntiatio.  nu. 
j14.fF.de  noui  operis  nutiar.  in  LCi 
linita,num.64.&  cx  num.72.  vf- 
cjuc  ad  8 1 .  ff.  dc  damno  infeoo, 
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vbi  fupra  ReburTus  in  principio 
diitxglou^.. 
8  5  Prxdiaa  ergo  Tcnuta  ex  pti 
mo,fecundovc  dccrcto,plurimu 
diftat  ab  easOux  a  lcgibus  Regni 
in  maloratuum  litibus  induda 
eftjcum  Tenutanoftra,  vnka 
fenfentia  irreuocabilis  {iri*  nec 
amplius  fuper  poITcfsione  dlf- 
ceptari  polsit,vtinrerius  cap.  i  2. 
oftendam;  iuftxtjue ,  &ciuilis 
poflcfsionis  nomen  habear,vt  fu 
pra  faipfi,&  cjuaii  dominus  pof 
fe/Ibr  dicitur,  refpeau  admixtio 
Jiiivnnfcrius  doccbitur:&  deni 


&  in  §.  Iulianus,eiufdcm  Icgis,  cjue  iuris  erTcdus  babct,vt  cx  fe- 
ex  num.64.  vfqucad  80.&  in  l.fi      quetib'  capitib.patcbit  Illa  verc^ 


U3.  C.  dc  Carboni.  Andn 
ia  in  cap.cum  in  cauia,nu 
mer.26.de  iuramcnto  cal  u  mnie, 
Ioannc  Fabro  in  § .retincnda:,n. 
34.de  interdidis,Alciatoincap. 
intclleximus,nu.2x.  &  25.  deiuA 
dieijs,Rcbuflbpricno  tomo  ad 
leges  Rcgias,rraOaru  dc  fentcn- 
tijs  cxccutorijs,glou^4.  ani.  1 .  cx 
nunu  1  .Cxfare  Gontardo  dc  pri  > 
modeaeto,quxftione  17.&  18. 


facillimc  reuocatur ,  cxpekrum 
^cecTolutionc.itcm  &  fatisda 

ais  Doaoribus  rccenfentur  j  & 
cx  cauia  fempcfreuocabiris  cft, 
licctfccundi  dccrcti  Tenuta  fit» 
vtprxdidti  fcribcntcs  agnofcut. 
Ncc  vinccntcm,  legitimum,co- 
^antcmcji  pWTeilbrcm,  &domi 
numconftituk^&in  omnibus, 
Tcnutx  noftrx  difsimilis  cft. 


pet rocas,CaJraneoin  confuetu-  $6     Iri  hoc  ergotraaatu  vtimur 


dinibus  Burg.Rubric.7.L*  mort 
faifitlemf.§ .  i.gloIf/*//?/,titul.^ 
aduerte,vcificjrederem^  n%M%m: 
£4  v^Bcnutxcjuc  vocab  u  J  um,  iiue 
ad  maiorarus  noftros  referamusj 
iiuc  admiisionem  in  po(lc(sio- 
ncm  cx  primo,  vci  fecundo  dc- 
cferOyaD  Itaia fuir  vfurpatum* 
vt  cx  Ignco  &  alijs  adnotauit 


^  . 

Tcnutx  vcrbo  pro  iurc  pofsidc- 
di,  vtomnes  pCrcipianr  >  &  pro 
ipiaaaione  ifriiidicium  deduaa 
apudfuprcmum  Conulium  j  cu 
i  n  hunc  fcnfum  vuigarrs  fignifi- 
catiorccepcrit,ficut  fefiendi^  fiue 

faiftendh&c  faynandi  v«bi$  cxte 
iigrauiisimi,&  Iurifcoiifultifsii 
mi pro  poflefsioiiem  transfe rcn 

do 
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1 6  De  Tenuta/eu  reme&pofleflbr. 

do  vtiinmr , Kcct  vulgarls  locu-  cferationc  i.num.  vltim.intra- 
tio  eflct.Tiraq.in  pcxfationc,dc-      &atu  dc  mortc. 

0  •'•  ■        <"  • 

 ,  .  -^-  1  : 

.   SFM MaARIaA  CzAPITIS  SECVNDI. 

;  n 

•        •  •  . 

/  r~ri E*NVTA  nmdeoriginemduxerit. 
■  -?      I    Jnlegibusfort^ordinamentt »^jfij/H tmaioratuum  mentio  non 
habttur.  ' 
^    /w  Partitarum  legtbus  de  maicratibus fit  mentio. 

4  7{ex  Ferdinandus  incepit  leges  Parttu.ft)  7(ex  Alfonfmperfectt. 

i     ln  Partitarum  ture  du*  tantum  legcs  repertuntur ^ua  de prtmogenijt 
tratlent. 

tf    Leges  Tauri  quo  anno fintcotidiu. 

?     Leges  Partitarum  folum  traciant  de  primogenio  j\egio. 

5  Congcruntur  leges  tattri,<ju*  traEbant  de  mtxtorattbus  Hiftanid. 

P    Ex  legtbasTaurt  transfertut  pofefiio  maioratus  in  <verum  fuccefo- 

rem fineaciu  apprehenpom&ontra pofefstonis  naturam. 
io  AdijuosejfeclusTemuremediummtroduclumfit. 
tt  Ex  leze  ncna  fktt  cognitum  Ttnuu  remcdtum. 
1 2  Pr&dtcia  lexttona  Lata futtad  exctfuendam  legem 43 .Tauri. 
U  Edttlum  dim  Hadriam  latum fuit  adfummariam  executtonem  <vo 

luntatis  defuntlt.     >  hn  < 

14  Lex  mtimcipalis  apud  exteros  edita  fuit  ad  eundem  effetlum  >  ad 

^uemfuitlataMexTattrinenfis.    />■<.'■  i 
/jr  Woudfati8umtsremedium(fiuodTeMt&M^  efiJn- 

tetiminterdiclo.      :  .  .£  1  &    . '  ' 

ta  JntcrdittumJvftrimttidutlumfwtadteT^  dtfeutitmr 

depofefiiont/veldeproprietatc.  ■  »b'»  s 

1 7  JnterditfutnJmerimJummfirtum  efi. ' 

tS  JnierdtciumJnterim  'z/ndemiginem  traxerit. 

1$  'Rrmedium  Tenut<e,rc{peclMprimogcniorum  HtfpanidynuUtbt  fertp" 

4jv  tumfuit  nifiin  legtbus  3^egijs.recenportbus.     0 1 

10  JmerdtclumVtip<>fitdetts>^ 

1 1  Tonuta  remedtum  mtcy.tatur  ud  tnfiar  mtcrdttbjt  J nterim.  .  r  1 
mz  Ininzcr.dicio  Vti pofitdetisyfiHts  ejt  a.  quod  ev  agefts pofstdcat  tcmporc 

>  .  :(^tbatiof»tA oii       ,  >  ^i/jt      jiittic.t     i(„  ■  y< 
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<•       CaputSecundum.  17 

23  2(emedia  omnia poffefforia poteji proponere  rverus  fitcccjfcr  maiara- 

tus,cjuanuis  ndn  apprehenderit^aducrfits  tertium  aEiualc pojfejfore. 

24  In  Tenuu  remedio,  Jntertm  mterdiCium  cejfat. 

2/  Eade  omnia,<ju*  in  intcrdicio  Jntcrim  d  iur?  comuni  cojlituta  erantt 
eadem  d  ture  2{effto  m  Tenuta  conjittuuntur. 

26  In  Tenutajicut tn tnterditlo Jntertm,fummarte  cognofcttur. 

27  Jn Tenuta non ft tejiium publtcatio. 

28  An  in  Tenuta  concedatur  rejlitutto. 

29  AnmTenutatejiesimprobentur. 

30  Jn  Tenuta primafententia  exequitur. 

31  Jn  Tenuta  tnflrumenta  non  tmpugnanturtnipex  euidenti  falfitate. 

32  Jnterdiclum  Interim ,  $)  tnterdtcium  Tenuu,nonfunt  de pojfejfo- 

rjjsmtxtis.. 

33  Jntertm  mterdtclum  ad  ^uem  effetlum  mtroduclum fuerit. 

34.  Dtuerfttasremifstuetnter  Tenutam,ft) }  tnterdiclum  pojfejforium. 

DE  TENVTAE  ORICINE, 

CzAPVT  SE  C  VNDVzM. 


V  M  TeniiKe  rc 
mcdiu  detur  ad 
maioratus  bona 
cofecjueda,ab  ip- 
foru  primogcnio  5 
ru  inftitutionc  &initio,Tenute> 
origo  peteda  eft.Illud  tamc  pro 
copcrto  habemus,in  legibus  Fo  6 
ri,Ordinam.&Styli,maioratuu 
mentione,licet  eoru  origo  vctu 
ftifsima  fuiilct,noii  inuenirr,  in 
Partitaru  tame  lcgibus  metio- 
nc  fcccrut  Ferdinadus  nucupa- 
tus  Sactus,&  Alfonfus  cogno- 
meto  Sapics  cius  hlius  j  patrem 
eniminccpillc/&riHupcrfecif-  7 
fc  Partitarum  lcges,Chronicon 
picdiai  Rcgis  Alfonfi,  e.s.co* 


mcmorat,ibi:7~,p/^fy^0  Ferna 
do  fu  padre  auta  comencado  d  ha- 
zjr  los  libros  de  ias  Parttdas^y  ef 
te  db  Alfbnfo  fu  hijo  htzjlasaca- 
bar.Scio  tame,duas  tautu in  eis 
lcgcs  primogcnioru  mcminif- 
fcjexnepez.tit.i5.p.i.&l.  11. 
tit .  3  3 .  p.y.Ferdinandus  tamen, 
cjui  Catholicus  cognominaba- 
tur,&  Ioana  cius  fiiia,anno  mil 
lciimocjuingetelimocjuinto  lc 
gcs  Tauri  codiderut,in  quibus 
plcra  1 ,  dc  maioratibus  iunt  co  - 
itituta.Ab  his  itacj-,  legibus  cer- 
tiori  piincipio  maioratuu  infc- 
rioru  plenilsimanotione  habui 
mus,  cii  Partitaru  legcs ,  prxci- 
pue  d.l.i.folum  dc  primogcnio 
B  Regio 
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1 8    Dc  Ten  uta,feu  re  me&pofleflbr* 

Rcgio  traftcntj&Mol.animad-  rcmcdium  introdu&u  eft,  fu  m- 

uerrit  lib.  i.dc  Hifpa.primog.c  pfitcjue  origincm  al.9.  tic.^lib. 

2.n.  i  %.vcztyuodttiacdprol>atur  j.Compil.qux  primum  de  hoc 

ex  to .  Legefa;,  Taurhqux  pri-  fummario  intcrdiCto  mcntione 

mogcnloru  infcrioru  nuncupa-  fccir,&  rcmediu  adliibct  prxdi- 

tim  mcminerut,funt  I.40.  alias  clx  lcgi ochua:  antcccdcri,  qux 

8  1. 5  .tit.y.lib.  5-C6plJ.  excjua  fili'  de  tranilationc  pollcl.ionrs  locu 
in  maioratu  fucccdit,  quauis  pa  ta  fucrar,vt  dus  vcrba  oltenduc, 
ter  cius  no  fuccefsiuet.l.4 1  .aliris  ibiMandamosj <fuado  al*uno% 
1. 1  .d.tit.7.iib.5 .Copil.qux  trib*  0  aigunos  ccumeten  alnuejiro  Co 
modis  maioratu  probari  poflc  fepfohrepleytosycaufat  de  ma~ 
fancid.43.anas  l.x.d.rit.  &  libr.  yoradgos ,  ofobre  el  remedto  de  U 
cjux  facultatcs  adinitituedum  11  lej pajfada,$/c. Hxc  tarnc  prz- 
piimogcniu,n6expirare  prcci-  gmatica  fanctio  promulgata 
pfc,quauis  antc  caru  vfum  Rcx  fuit  a  Ioana  &:  Carolo  Regibus 
qui  cocefsit,mortuus  fuiflct ,  &  Hiipanix  anno  naiUeiirno  quin 
l-l2.Tau.aliasl.3.fequeyin'C6-  gcSntefimo  cfuadragefimo  tcr- 
pil.cx  qua  facultas  Regia  maio-  v  tio ,  ex  cuius  deciiione  Tcnutx 
ratum  prxcedcre  debet;&  L44.  remedlum  fuit  cognitum,vt  cx 
alias  1.4-d.tit.  &  lib  .Cop.cx  cui*  ferie  totius  illius  legis  apparer, 
dccifionc  maiorat"  rcuocaii  po  ibitSeapueJhenia  tenencta  de  los 
teft ,  nili  in  cafibus  ab  ipfa  lcge  btenes  dcl  tal  mayoradgo ,  &  ibi: 
cjcprefsis-,&:  LTaur.  46.alias  Le.  Seaauido /oiamente por  tmencia 
d.ticy.per  qua  xdificia  maiora-  de  lienes3$Jc. Qnx  lanc  lex  for- 

9  tui  cedur.Sed  quoad  Tcnutam  mam,fiuc  modu  conltiruit  cxc- 
attinet,precipuaeit  I.45.  Taur.  quendi  id quod  a prxdicta legc 
inC6p.l.8.tit.7.1:b.5.qux  in  vc  45.Tauridccifum  fucrat,  vt  ex 
ru  maioratus  iucccflorc  poflcf-  vcrbis  pragmaticx  fanctionis,  a 
fionem  transfert ,  fine  actu  ap-  qua  di&a  1. 9.  fumpta  fuit ,  fatls  • 
prehenlionis ,  contra  poflefsio-  dcducitur »  ibi :  Alosdelnucjlro 

Confcy>  faludy  gracia.  Sepades^ 
en  lospleytos  jfe  mtentd  en  nuef 
tro  Cofe\o por  njirtud  de  la  lcy  de 
Toroyfobre  iapojfe/siony  tenemia 
de  algunos  Efiadosy  ■vaJfaHosy 
otros  biencs  de  may&radgpstnla  de 
tetmmaciondeUosay  dilacion,  d 
caufadeaigunaadudaa  ffi  ofrc* 

cen 
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nisnaturam,qux  nuncuaam  ac- 
quiritur  abfque  apprchcnfio- 
ne,iuxta  L 1.  $.Scxuola ,  cu  vul- 
garibus.ff.fi  quis  tcltam.libcr 
cfle  auflus .  Ad  tcncnda  igitur 
hxc  bona  vinculo  iubicda ,  do- 
necpknededarctur  fupcrpof- 
fclsione  &:  propiictatc,Tenutx 

■ 


\ 


Caput  Secuhdum. 


tenfohre  la  formaque  (edeuere* 
rwr  en  la  orden  de  proceder  rn 
eUos,  lo  qual es  en  mucho  dano ,  y 
cojia  de  lasparxes-.  y  qttertetido 
proueer  en  cllo ,  como  mas  breue- 
mente  fe  determinen ,  ruifto  en  el 
nuefiro  Confe]oyy  conmtgo  elEm* 
peradory  7{ey  conjultado  yJ'ur  a* 
cordado ,  que  deuiamos  mandar 
dar  efia  nuefra  carta,  laqual 
queremos  que  aya  tanta  fuercayy 


19 

tcpcndentc ,  qui  in  poflcfsione 
eft,  mmimc  turbctur,  nc  intcr 
Iitigatorcs  contcntio ,  rixa ,  vcl 
iniuria  oriaturj.ibfque  prxiudL 
cio  tamen  iuris  litigatium,  tam 
16  in  poflefsione,  quam  in  proprie 
tatcjhocenim  intcrdictum  non 
co  rcfpkit,  vt  fuper  pcflefsiond, 
vel  proprietatc  fentcntia  fcra- 
rur,cum  in  al"o  iudkio,&:  caafa 
difculla^terminari  debcatjintcr-' 


utgorycomoJifuejfehecha  >ypro,  tj  dictumc'nim,qubilnterimdir 


nnulgada  en  Cortes  yy  dada  a  fit- 
plUacion  de  los  Prccuradores  de 
ntiefiros  'J{eynos,par  la  qualdecla. 
ramosy  mandamos^c.Qax 
ne  vcrba  ,  tam  in  prxfationei 
quam  in  difpofitione ,  manife- 
fte  indicant,  ad  dcclarationem» 
brcucm3&  fummariam  execu- 
tionc#i  praxiicta?  legis^j.Tau- 

13  ri  fuuTeprolata,  ficuccdictum 
diui  Hadriani  latum  fuit  ad 
fummariam  exccutionem  vc*- 

14  luntatis  defuncti  j  &  ficut  lcx 
municipalis  apui  cxteros  cdi- 
ta  fuit  ad  eandemmct  cxecu- 
tionem  j  ita  vt  ficut  pcr  iudi- 
ccm  fiebat  vi  edicti ,  herct  pcr 
ftatutum  exccutio ,  finc  homir 
nis  facto  j  vt  confiderauit  Baki. 
confilio  141.  libr.  1.  numer.3, 

'5  Eius  tamen  nou.x  fan&ionis 
remedium ,  quod  Tenuta  nun^ 
cupatur ,  &  iure  commum  fuit 
cognirumjci  cnim  fimilc  eft  in> 
tcrdictum  quod  Interim  voca^ 
tur ,  in  quo  iliud  agicur ,  yt  ]v 


cirnus,fummarium  c  ft ,  c.  cum 
vcniflent,  dc  inftitution.  1.  libc- 
tis. J.vltim. ff.de libcr.caufi  Ea> 
dem  crgo  praxis  obieruarur  in 
Tenutx  auxilic^cum  pofiefsio, 
&  intcgra  proprietas  ad  aiiud 
Tribunai,ciim  caufx  cxacta  ccv 
gnitiorie  ,'&  pleniori  examine 
rcmittatur,vt  ea  verba  tiicta:  lc- 
gis  9.indicant:  Ttipleytoferemi 
ta  a  /a  d  chanuejtrd  Audtencia 
cn pojjcfsiony proprtedad.  Et  dc 
fummaria  quoquc  cognitionc 
4n  prardicta  Icge  pioba  tur ,  ibi: 
A^gnettrmtnodecirtquentadtas 
adpartesportodJtermtnosy 
placosyei  qual  no  Jepueda  prorro- 
gar  ntalargar  por  ningh  na  marie- 
ramcakfa.  Etrurfus  ibi:  Tfi 
dtn  otros  quarenta  duts  yy  no  fi 
ptiedan prcrrogar,nt  alargar .  Et 
ibi:  1 comlufo  cl  negccto  deniro 
de  los  dichos  cinquenta  diaa  , 
ftn  otra  mas  conclufton  mprorro^ 
gaxion ,  fpc.  Et  prsedidum  in- 
terdidum  elle  iummr>riOimu« 


B 


tradunt 
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traduntCouar.pra&.cap.  17.11. 
4.Valafcus  confultat.79.  numc. 
15.li.bro  i.Menochiusin  prxlu 
dijs  rccupcr.anum.z^.vfqucad 
33.Francifcus  Milancnfis  dccif 
3<a  numc.z  1  .libr.  1  .Rebuftus.  3. 
tomo  ad  Rcgias  leges,de  caufis 
bcncficioru  poilelTorijs,  art.  io. 
Sarmicnto  (elcct.cap.  1 3.  cx  nu . 

1 8  io»  Et  cius  origincm  comuniter 
dcducunt  fcribentcs  a  Iurifcon- 
fuki  rcfponfo  in  l.xquifsimum. 
fT.  dc  vfufru&u,ficut  Tcnutx 
origo  in  maioratibus  a  prcdi&a 

19  legc  Rcgni  deducitur.  Na  licet 
quoad  alia  bona  apud  vetcrcs 
Tcnutc;  cognitio  habita  fuerit, 
refpeclu  tamc  primogcniorum 
Hilpanix,&  cuattributis  lcds  22 
Madriti ,  antc  ca  nullibi  prxdi- 
ftu  remcdiu , 

:ticapitcoftcdi. 
Cuius  cquidc  intcrdicti  ratione 
fcribit  Couarr.  ex  M.fliicrio  & 
alijs,prad.c.  1 7.n.  1  .Mol.lib.  3.c. 
1 3.n.7o,&  fcquetibus.  Ncc ob- 
ftabit  prxdidx  xquiparationi, 
(i  dicamus,hoc  interdictu  Intc-  23 
rim.quatenus  fimile  cft  intcrdi 
do  Vti  pofsidctis,poflefsioncm 
requircre;cunondeturniii  pof 
fidcti.  l.i.  §.huiusintcrdicli.  ff. 
Vti  pofsidctis.Remcdiumvcro 
Tcnutxpofsidcri  no  copctcre, 
cu  a&io  Tenutx  ab  eo  qui  non 
pofsidet ,  regulariter  propona- 
tur  aducrfus  eu  qui  in  poflcfsio- 
xo  ne  eft.Refpodctur  enim,in  pro- 


prio  &  vcro  intcrdi&o  Vti  pof- 
iidetis,probada  efle  poflefsione 
ac"tuale,&  pr^fcnte,&ei'  turba- 
tione,ad  hoc  vt  copetere  pofsit. 
In  interdi&o  tame  Interim,fuf- 
ficitpoflefsio  tepore  litis  motx, 
vel  turbationis  in  poflclsionc. 
Cu  lcx  itaq-,  pr^di&a  Tauri  pof 
lefsione  trlsrcrat  in  verii  luccef 
Ibre,vt  eius  vetba  oftedutjfi  hic 
turbetur,&  ab  aducrfario  impc 
diatur,Tcnutx  interdidtu  intc- 
rare  poteft,  ad  fimilitudine  illi* 
intcrdi&i ,  quod  Intcrimdixi- 
mus  j  cu  cx  neutro  poflelsionis 
vel  proprictatis  caula  examina- 
ri  poflct,fed  folti  tractetur  de  tc- 
ncndis  Interim  bonis,  doncc  lis 
exacYiusdifcutiatur.  Rurfus,& 
rdido  Vti  pofside- 
/eriorcm  dfinio- 


aod  eo  agcs  pof- 
turbationis,  ex 


cap.  17. 

i.Et  contirinatur  noftra 
opinio  cx  doclrina  Palacij  Ru- 
bios  in  1.45.Tauri,numer.26.& 
27.  doccntis  ,  remcdia  omnia 
pofleflbriapofleproponere  vc- 
rum  fucccflbrem,  quinonap- 
prehendit,  aduerfus  tcrtium 
actualem  pofleflbrem-,quam  rc 
fcrunt&lequuntur  Gomezius 
in  1.45-n.  i9i.Tcllus  in  L 1 7.  nu. 
45  .Et  fic  no  refert,cuau  is  Intc- 
rim,  feu  Tcnutx  remediii  pro- 
prio  &  vero  interdi&o  Vti  pofsi 
dctis  coparcmus  ,cii  $quc  pof- 

fc 


Digitized  by  Google 


.         CaputSccundum.  21 

ilt  Verus  fucceflbr  cx  poflcfcio-  z8  Dottores .  Tertio ,  in  intcrdidto 

nis  tranflatione  ijficm  vti  rcmc-  In:erim,minoribus,&  fimilibus 

,dijs,quibus  actualis  poficfibr  vti  ' pcrfonis  reltitutio  no  ooccdcba- 

H  potcft.Necprxdictis  rcfiagatur  tur,  vt  multis  erornat  Capicius 

Moiinxopinioprimogen.iib.3.  dccif  i3.n.2.qucm  rcfcrtCouar. 

cap.  1 34iumcr.7i. cjui  in  Tenu-  vbi fupra,&  Molina ibidem,nu. 

xx  rcraedio,fcu  intcrdicto ,  illud  63.  qui  candem  docrrina  proce- 

quod  Interim.nuncupamus ,  ccf  dcrc  in  Tcnutx  rcmedio,  vt  mi- 

iare  contcndit.Cotrarium  enim  nori  reftitutio  denegctur,  plurf- 

dcfcnditMieres  demaioratibus  bus  fundamentis  arbitratus  eft. 
3-part.  quxft.  iz.  Maticnco  l.p.  2,9  Quart6,in  illointeirdi&orcpro- 

tituJ.7.1ib.>.Compii^ioiri.nu.  bari  teftes  no  pofle ,  cx  Capicio 

3. &  infciius  latiiis  tracrabimus.  decif  5  5  .n.4.tradit  Couar.  pract. 

Et  licct  opinio  Molinx  admit-  c.  i7-nu.4.&  fimile  obferuacione 

tcnda  fit ,  cui  ego  ailcntior  non  efle  in  Tenutx  iudicio,  quando 

tamen  in  noftro  cafu  militatjhic  de  ea  tauim  tractatur.arbitratur 
enimnonagimusdehorum  in-  30  Mol.c.i3.iib.3.Q.6'6.Quinto,iniJ 

terdictorum  accumulatione,  fed  lo  interdicto  Intcrim,li  ab  aducr 

tantum  dc  corum  xquiparaao-  fario-effet  appcilani,  dilationcm 

*5  ne.In  cuius  confirmationc  confi  116 dari ,  fed  primu  decretu exc- 

dcro,  brania  quxin  intcrdicto  _  qui\ccrifuitCouar.pract.c.  i7.n. 

Interim  conftituta crant,  eadem  5 .veeii.oftauo  ad hmtts ret.  Idccj; 

&  a  prxdicta  1.  9-  fuiile  dccifiu  exprefsc  cautu  fuit  in  rcmedio 

Piimocmmneccilariafuitfum-  Tcnut^  ad.I.p.tit.^.lib.^.Copil. 

maria  cognitio  ad  obtincndu  in  a  qua  de  fupplicatione  no  cogno 

iilo  interdicto,  vt  tcftarur  Maf-  fcebatur,donccprima  fententia 

fuerius  in  tit.  de  pofleflorio ,  nu.  ^  j  exccutioni  mandata  fuiflct.Scx- 

24-&  fequitur  Coua.  pracr.c.  1 7.  to,in  intcrdicto  Intcrim,  inftru- 

n.4.  Eademque,&brctiilsima  co  menta  producta  impugnari  non 

gnitio  defideratur  a  d.l.9.  Sftcun  pofle,nifi  ex  euideti  falfitate,do- 

z7  d6,inilk>  intcrdictopublicatio  cctCapiciusdccif  5 5-n.8.ad fin. 

p  robationu  non  ficbat,cum  ium  &  aiij  relati  a  Coua.  vbi  fupra,& 

mariu,  &n6plcnariiiiudicium  aM6iin.d.c.i7.n;68.qui&ean^ 

hoc  cflet,vttradit  Couar.vbi  fu-  dcm  praximadmitti  pro  actuaii 

pra,Molinadictoc.  1  j.num.67.  Tenuta  conlcquenda,  ibidcm 

Idemque  in  Tenutx  rcmcdio  3*  exiftimat.Septimo,interdictum 

prxdidta  lcx  fanx'it,&  praxis  ob-  Inrerim ,  non  cft  dc  poflcflbrljs 

icruauit ,  fecundum  prxdidtos  mixtis,necineodominijqucftio 

B  3  vcrti- 
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vcrtitur,cum  fa£him  tantum  rc- 
fpiciat,nonius-,eadcmc]ue  in  Tc 
nuta  obicruatio  cft,cum  in  ea  dc 
proprietatc  non  diicutiatur,  ncc 
ae  poftefsionis  iurejcum  admix- 
tloncm  non  habeat ,  vt  in  cap.6. 
oftcndcmus,&:  docet  Paulus  Ca 
itrcniis  in  toto  confi.3.1ib.z.Nat 
ta  conf.  i  z  i  .num.z.lib.  i .  Dccius 
conii.z  i .  nu.  i  o.  Mcnoch.  de  re- 
.cuperan.pollef.remcd.  i.  nu.  Z4. 
35  Intcrimcnimintcrdiaum  indu 
clum  fuit  ad  fine ,  ne  litigatores 
difceptantes  fupcr  pofleisionc, 
»  aut  proprietatc,inuiccm  fc  impe 
diantjfummaric  itacjue  cognof- 
citur ,  cjuis  in  poiTcfsionc  dcbeat 
cfTcdum  de  iurc  pofsidcndi  dif- 
cutitur  i  vt  contcntiones  cuitcn- 
tur ,  vt  prxdicti  fcribcntcs  arbi- 
trantur.Idcmcjuc  in  Tenuta  fta- 
tutum  eft  a  di&a  1.  s.vt  ad  inftar 
Intcrim  intcrdicti ,  vnus  cx  liti- 
gatoribus  iri  poflcfsioncm  mitta 
tur,doncc  de  poflcfsione  in  Can 


ccllnrijs  iit  cognitum  •,  id  cft » dc 
iurc  ipfius  poiicGionisduc  cnim 
non  agitur  dc  mcra  poileisione, 
vt  in  Tcnutx  mdicio,&  Intcrim 
intcrdicto  dicimus ,  fcd  de  mix- 
ta,vt  in  dict.cap.6.aniniaducrtc- 
mus,  &c  ccniet  Francifcus  Mila- 
ncniis  deciiionc  3.Sicilix,nu.  14. 
cx  icquentibus ,  &  Nicolaus  In- 
trigliolus  decif4z.nu.  1 .6.  &:  10. 
Vltimo  animaducrto,Molinam 
vbi  fupra,&  alios,licet  in  alicjui- 
bus  ex  fupra  dictis  xquiparatio- 
nibus  contrarium  teneant,  acci- 
pi  dcbcre  rcfpectu  intcrdicti  pof 
ieflbrij  introuudi  a  1. 1  o.  fcquen- 

.Compil.dc 
0  agemus.Qupad  tcr 
minos  vero  dictx  lcgis  9.  omnia 
fupradicta  abfque  vlla  controucr 
34  fia  vera  funt:&  de  diueriitatc  in- 
tcr  legem  9.  &  dccimam ,  &  in- 
tcr  Tenutam  ,  &  intcrdi&um 
poflenorium,latius  cap.y.tracta- 
bimus. 


SVMMsA-RJtzA  C*APITIS  TERTIL 


te. 


1  VW*l  E*NVTA  fummarium%) executiuumremediumefi. 

2  §    Jn  Tenuta  non  difceptatur  de  pofiefsioneynec  de proprietatt 
S  In  Tenuta  non fit  publtcatio,nec  conclufio,nec  mfirumentorum  re 

probatio,ncc  mmor  refiituimr. 
4  In plenarijs  iudictjs  tefiium  defetlus  admittuntur ,     infirumenta  im  \ 
orobantur. 
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s  ln  fummario  iitdkio  non  refituitur  minor  aduerfus  omijfam  p  robatio^ 

tie)?U  ■ 

*  Summariumjft)  mcrmcntancum  iudtciumjidem  cjijft}  <~vnde  dicatur. 
7  Tenuta  ab  exteris fiduciariajfg)  depcjitaria pojjefio  appeliatur. 
3  Pojfejf orittm  Tenuu  d ijfert  d  iudtcio  momentario. 
$  In  remedio  Tenuu.probatio plena  requiritur. 
/o  Jn Tenutajprmia  jtntentia exequitur. 

1 1  Tenuta  ntji  d  lcgtbus  7{egijs  non Juit  cognita, 

12  Pofstderejft)  m  pojfcfstoneejfejdifferunt. 

jj  Per  Tenutam  non pronuntiatur  (juem pofsidere ,  fe d tfuis  debeat  ejfe  in 
pojfefhonejltte pojfcfstorm  ff) proprtetatts pcndente. 

QVID  TENVTA  EX  PRO- 

pria  natura  comprehendat, 

i 

CUPVT  TE  RTI  VqM. 

» 

» 

ftrumcntorum  rcprobatio ,  ncc 
minoris  reftitutio  liib  hoc  intcr- 
ditto  venit,vt  in  cap.prxccdcnti 
docuim9;  alioqui  cnim,fi  plcna- 
riumiudiciumcflet,  dilationcs 
ampliorcs  conccdi  dcbcrcnt ,  & 
integrc  caufa  difcuti,  iuxta  tcxt. 
in  cap.cum  vcniflcnt,  dc  inftitu- 
tion.latc  Mafliicrius  titul.  dc  pof 
fcflbrio,num.24.  Paulus  Caitre. 
4  c6fi.3Jium.7.1ib.i.  Tumctiam, 
&  in  plenario  iudicio  publicatio 
fit,vt  cenfet  £art.in  cxtrauagan- 
ti,  Ad  rcprimendu,verb.  figura; 
vcrfi.Et  an  reqtdratur  publtcatto. 
Capicius  dccif  5  5 .  num.  5.  Vlte- 
rius,&:  tcftlum  dcfcctus ,  &  fcri- 
pturarum  rcprobatio  in  plcna- 
rijsiudicijs,Scintcrdictis  pollef- 
B  4  forijs 


Ofij^sjj-aEgj  ENVTA  ,  cx 
K^sJ  I^CS  eius  vi &  natura, 
niiiil  aiiad  cll,nifi 
quoddi  fumma- 
rium ,  &  cxccuti- 
uum  lemcdium  a  lege  introdu- 
ctum  pro  confcqucnda  a&uali 
dctetione  bonorum  maioratus, 
ablcjue  poffcIsionis,nec  propric- 
tatis  cognitione.Diximus  cnim, 
fummatium  interdidtum,  &  rc- 
medium  eflc ;  cum  dilationes  in 
co  non  dcntur,  Icd  intra  primu, 
brcuemcjuc  a  iege  prxhxum  tcr 
minum  cxpcdiridcbeat,  vt  fu- 
piadicta  lcgc  9.111.7.  lib.j.Com- 
pil.  dccifum  extat .  Rurfus ,  & 
auia  pubiicatio  probationum, 
cau(x  conclufio,teft  ium,  ncc  in- 
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forijs  locum  habcc  >  vt  arbkratur 
Bart.  vbi  fupra ,  vcvb.  fttmmarie , 
&  Caplcius  ibidemnum.j.Fran  7 
cifcusdc  Arct.  Incap.  vcnicns, 
5    num.27.dc  tcllibus.  Delndc  qua 
do  fummaric  non  cognofcitur, 
minorcm  rcftitui  aduerfus  omif 
famprcbationcm,auctoreftAc-  8 
curhus  in  l.vnica,  fcholio  vltim. 
C.li  de  momcnL.poiTcf  fuerit  ap 
pellat.  qucm  fequitur  Capicius 
dccif.i  j.nume.i  1.  Couar.pract. 
cap.17.num.  3.  Hic  tatncn  rclti- 
tutio  dcnegatur,cellaiitcjue  om- 
nia  ea,qua:  in  plcnario  defidcra- 
tur,  cum  de  fummario  tancu  rc- 
mcdio  agatur.Poftrcmocjuc  ex- 
traordinc  in  hoc  interdicto  pro- 
ccdcndum  eile  ,  compertifsi- 
mum  cft.Clcmen.fepcdc  vcrb. 
fignific.  Clcmcn.difpcndiofam, 
de  iudicijs.l.momcntanc^ .  C.vn 
dcvi.I.fi  coloni.C.dcagricol.  & 
cenfitis,lib.  io.Bart.in  dict.extra 
uag.  Ad  reprimendum ,  num.$. 
&  ic.vcrb.  fummarie.  Mcnoch.  9 
rcmed.3.  rccup.  nu.448.Matthe 
filanus  lingul.i.num.i.Gailob- 
6    feruatione  7.num.2.libr.  1  .Sum- 
mariumcjue  &  momcntaneum, 
idem  eft :  fummarium  dictum, 
cjuia  abfcjuc  iuris fubtilitatc, & 
cius  fummo  &  ftriCto  rigore,fed 
lolo  fafto ,  in  prima  iuris  hgura 
&  infpedione  proceditur ,  iuxta 
prxdi&aiura:  momcntancum 
autcmexeonuncupatur,  quia 
fententia  lata  non  perpctuum, 


fcd  momcntaneum  prxiudlciu 
arTert,reparabilec]u'C  perordina- 
rium  poflcflbrium .  Tcnuti  ita- 
que  noftra  ab  cxteris  intcrdictu 
Interim,fiduciaria,aut  depofita- 
ria  poflcfsio  appellari  folct,  vt 
adnotauit  Gail  vbi  fup.  nume.6. 
Dirlcrttamcn  pofleflorium  no- 
ftrum,licct  fummarifsimum,ab 
illo  momentario  iudicio,  decjuo 
pra:dicti  Doctorcs  loquuntur> 
in  cjuo  putant  ,  probationes 
impcrfedtas ,  &  femiplenas  fuf- 
ricere  :  cuius  ooinionis  fult 
•Matthcfilanus  vbi  fupra,  &  Ga- 
briel  Saraina  in  annotationibus 
acf  cum,num.2.&  j.Decius  in  c. 
cum  c^ufamidc  probat.numc.4. 
Caftrcnf  confi.^.a.num.  1.  lib.2. 
Capicius  decif.  5^.nu»7.  Plotus 
in  repetit.l.fi  quando.  §,  ^.nu.  3  5. 
C.vndc  vi,&  relati  a  Mcnoch.re 
mcd.  1 5  .rccup.nu.  4 1 0.  &  rcmc- 
dio  vltimo,num.  ^&c  ab  Andr. 
Gail  dict.num.6.&  fcqucntibus. 
In  interdidto  tamcn  &  rcmcdio 
TcnutcEjlicctfummaric  cogno- 
catur  ,nihilominus  tame  proba 
tioplcna&lcgitima  rcquiritur, 
vt  latis  dcducitur  a  diCt.l.9.titul. 
7.1ib.5.Compil.&  adicta  Clcm. 
frpc,vcrfi.wo»  fic,  &  vcrii.^Kdw 
yuam,vb'i  fummus  Pontifcx  rc- 
ftcs  concludcntes  defiderat,&ar 
bitratur  Bart.in  dict.cxtrauagat. 
num.n.&  14.Afflict.decif.364. 
pcr  totam.Mcnoch.in  prxludijs 
rccup.numer.  449.  &  remed.  1 5. 

num. 
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toumc.  448.8C  fatis  probatur  inl. 
i.Oquorum  bonorum,  vbi  glok 
verb.  filium ,  reccpta  communi- 
ter>  vt  per  Alexand-.confi.  1 39. 
ad  hnejib. 6.  Bantiu  de  nuilitat. 
tit.  dcnuITit>cxdefc&u  procef- 
fus,n.3«.Capicium  decif.j^-  Ri- 
pam  in  capia:pe,a  num.i.  dc  re- 
ltitu£,ipoliat.  Sarmicntu  de  rcd* 
ditibus.i.pan.cap.4.hum.  3.qui 
cx  multorum  audtoritate  defen* 
dunt,  licet  caufa  fit  fummaria.in 
ea  time  plena  &  perfe&am  pro^ 
barjonem  defidcrari ,  nec  fcmi- 
plcnam  u^ccre> vt  fuPra  meml 
10  nimus .  Dixiquocju'^  executiuu 
interdiftum  euejnam  pf  ksa  fen 
tentia»  fiueinterlocutio,execu- 
tioni  mandatur,vt  exprefle  prae- 
dicialex  p.fancit.ibi:  Tla fenten- 
tta  que  en  ello  dieren  ,fi  executeftn 
embargo  de  audoMter  fupltcacton. 
Dixi  etiam ,  inti  odudum  a  lege 
hoc  remedium  fuifle ,  ncmpe  a 
ditfa  Icge  9-  cu  Tenuta  in  ftrida 
eius  fignificatione  ab  alijs  iuri- 
bus  cognita  non  fuillet  >  licct 
cjuoad  eius  cffe&us  ( etfi  non  ita 
fpecifice  )  ius  commuhedeea 
mentionem  feciflct,  vt  fupcriori 


11 


Tercium.  '  &j 

capitc  mcminimus.  Dixi  rurfus, 
hoc  remcdium  Tcnura:  compc- 
tcre  pro  actuali  dctcntionc  bono 
tum  maioratusjiiam  quanuis  cf- 
fcctushuius  dctcntionis  (it,  vc 
cjui  obtinet,in  poflefsioncm  mit 
tatur,donec  picnc  dc  caufa  cog- 
nitum  fitjdiffcrunt  tamcn  in  hu 
rc  hi  termini,pofsidcrc,&  in  pof 
fcisione  eiTe.l.fi  quis  ante.fF.de  ac 
c|uir.poiTcf.l.3.in  fine,codem  titj 
l.officium.fl.  dc  reivendicar.  Pcr 
ij  Tenutam  cnim  non  pronuntia- 
tur  quem  pofsidcrc,fcd  quis  dc- 
bcat  cflc  in  poflelsione ,  lite  pof- 
lefsionis  &  Droprietatis  pcnden- 
te  &  idco  vftimolocoadiccu 
mus,boc  iudicium  foliim  Tenu 
tx  eflc,abfque  poflefsionenequc 
proprictarC,quia  in  co  nOn  dccla 
ratur,adquempoiIefsio  vel  pro- 
prictas  pcrtineat,  cum  ad  Rcgia 
auditoria  remifsio  dc  his  ficri  dc 
beat,vt  in  prardida  lcgc  9.  caue- 
tur:qux  omnia  verifsirna  funt, 
Tenuta:  origine  attcnta,  &  cius 
natura,  &  legis  nona:  dccifionc, 
quid  ver6  cx  iure  nouiori  immu 
tatum  fit  »  inferiuS  demonftra- 
bitur. 


SVMMeARIzA  C*AP ITIS  QV^AJ^L 

TE*NVTAE  Yemediuminbonisliberis  locumnonhabet  t  fed 
tantuminrefiituttoniobnoxijs. 

Matoratus  confifiit  in  bojus  mobiltbus,  immobilibus,^  tncor 

poraltbuS,  W  *.  3  P<* 
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3  Per  conftitutum  ff) precarium pcjfefsio  transfertur. 

4  Fcudum  non  confituitur3nifiin  rebus  immobiiibus. 

x  Antinutacompetatproccnfequendisbonis  matoratus  ,cxr\egta  facul- 
tate  injlitutiyan ucrb  ft) pro his  qtid abfque  't\egia licentia  >  ex  lega- 
li  dtfjofnione.maioratus  titulo  reticl afunt. 

6  Tcmtta  competitpro  iure patronatus ,  $)  anniuerfarijs  iure  maioratus 

reliciis. 

7  Prins  cjl pronunttandum,an fint  bona  maioratus ,  qudmad<vlteriora 

procedatur. 

8  De  declaratione  an  Tenuu ft  locus/velnon,fupplicatui  admittitur. 
p  In  dubio  appeilaticnt  defercndum  eft. 

i o  FaEia  declaratione d  "Regijs Senatortbus  ypronuntiando^bona reftituti* 
ni  ejfe  obmxia}an  h*c Jententta  faciatrem  tudtcatam  m  tudiao  pro- 
prtctatis. 

i  t  Scntentia  non  follim facit  rem  iudicatam  tn  eo  qucd  detexminat ,  fed 

et  iam  in  antccedenti,{t)  pr&fuppofito  detetmtnationts. 
j  z  1  dtntitas  caufit  rcquiriturfvtfentcntia  tranfcat  in  rem  iudicatam,$) 

quomodb  hdc  caufa  accipidtttr. 
jj  St  Tenuu  locum  tjfc per  fententiam  dcciaretur,@)  bona  de  quibus  agi* 

tur fOinculo  ejje cbnoxtay(atu  pronuntiatum  remanet- 
J+  Quando  i/tdex  aiiquid pronitntiat^quodprdcife  ft)  necejfarib  infertur 

ex  aha  re  dcterminata~ika  ncn  cjiiwua  deurminatiojed prinu  exe- 

cntio. 

js  Sententia  afsignationis  alimentorumanducttrem  iudtcatam  in  Jiiiatia 

ne,qu<c  jutt  necefiarmm  prdfuppofitum  adea  afstgnanda. 
J6  Scmel pronunriatum  in  ~vno  iudicio,^)  in  aitofi  ad  eundxm fijtem pro* 

ponatur ,  drcifum  cenfttur* 
j  7  Toties  dicimus  eadcm  rem  agirfttoties  apud  iudicem  pofteriorem  ,fiue 

per uiam  achcnisftue  exceptionis,td petitur ,quod  apud prtorem pe~ 

titumefi.  ,     \j       ;  ' 

tS  Atticulus  decifus  inpojfejforio ,  non  inducitrem  iudtcatamm  petito- 

rto.  -  ■-■ 

jp  Super  incidenti  qusflione  non pronuntiatur. 

20  Sententta  lata  in princtpaitsnonprsttudtcat  in  incidenti,de  quofumma- 

rie  tantum  eft  cognitum. 
\jj  Jehtcnttamhdoperaiur  <vltrd  limites  iUius  tribunalis  in  quo  lata 

fitit. 

i  -  "-  •  '  ■•  ■  REME- 
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REMEDIVM  TENVTAE 

in  qua  bonorum  fpecie  locum 
habeat, 


•! 


VLLI  dubiu 
cft,  hoc  Tcnutae 
remediuni  in  bo 
nis  liberis  locuiri 
non  habere ,  fed 
foluminhis,  qu«e  reftitutioni 
funt  obnoxia*,  &  cum  dc  hoc  ha 
beamus  cafum  cxprefliim  legis 
^.titul.y.lib.s.Compil.ibi:^*- 
damostfue  quando  alguno,b  algw 
nos  ocurrteren  al  nuejiro  Confeyt  3 
Jobre pleytosy  caufas  de  mayorad 
gos  y  %)c.  omnis  ceflat  di£ficul.. 
tas.l.ancilloc,vbi  Bald.  numcr.i. 
C.de  furtis.  Dum  tamen  bona 
reftitutioni  fubiccta  fint ,  nihil 
refert,an  flnt  mobilia,vel  immo 
biiia,  vel  incorporaliajin  omni- 
bus  cnim  maioratus  confiftir,& 
dc  omnibus  poflefsio  transfcr- 
tur,vtincadem  l^.dcciditur, 
ib\:De  qualquier  calidad  quejea,  4 
&  gloilatores  communiter  ibi 
agnolcunt ,  &  de  iure  probatur 
in  l.vltim.C.dc  rcbus  alienis  no 
alien.l.vltini.J.fedquia.  C.com 
munia  de  lcgat.  Auth.res  quar, 
codemtitull.fi ita.  J.ea  lege,dc 


vcrbor.ob!igat.&  in  ftatuto ,  & 
confuetudine ,  qua:  poflcfsione 
ipfo  iure  in  harredem  transfert 
abfque  apprcheniione ,  cenfuic 
Tiraquei.de  morte.^.part.y.de- 
clarat.n.i.cxiftimans  cx  multo- 
rufentcntia  ,  omniu  bonorum, 
mobilium,immobiliii  &  incor- 
poralium  poflcfsione  transfer-~ 
rijin  quibus  ctiam  tranfirc  pok 
fcfsionem  per  ccnftitutum  & 
precarium,  auctor  eft  idcm  TU 
raquel.de  iure  conftituti.  *.par. 
ampliatione  31.  Etinpecuiiari 
remcdio  lcgis  vltim.  C.  dc  cdi- 
clo  diui  Hadriani ,  quod  ha:re- 
dibus  competit  pro  adipifccn- 
dapoflcfsione  rcrum  hxredita- 
riarum ,  eadem  obieruationcm 
efle,docet  Accurfius  ibivcrbo, 
legmmo ,  qui  comunitcr  rcccpt' 
eft.  Ncc  in  contrarium  moucre 
poteftdccifiotcx.inc.  i.'$.icie- 
dum ,  de  feudi  cognitione ,  vbi 
feudum  non  conftituitur,  nifi 
in  rebus  immobilibus.  Spccialc 
enimeftinfeudo,&  eiusnatu- 
ra,  propter  rationcs  tradltas  a 

Bald. 
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Bald.ibi  in  princip.  Aluaroto  n.  controuerfum  putat ,  &  varias 

i.  vcrfFc     eft  ratio^ixycfitQ  iri diuerfis  Trlbunalibus  pibnu 

pumcr.i.  &  3.  Ifernia  numcr.  1.  tiatas  fententias  aiieueratJCbn- 

Afrlid.n.  30. vcrii./?^ <jn<c  eft  r* —  rrarium  tamc  opinacur  Rodcr. 

//<?,&:  in  indiuiduodocet  Anto.  ?  Xuarezallegauic.Couar.dic't. 

Gom.  indiCt.l.4^  numcr.j  11,  ;  cap.j.num.t.Anton.dcPadilla 

5    Dubitatio  tamcn  infurgit ,  an  inrubri.C.defideicomm.num. 

Tcnuta  compctac  pro  conle-  -  9.Auend.reIponf,i^.a  numc.i. 

cjuendis  boriis  maiov  auis  cx  Re  Maticnco  in  1. 1  iYglol.  1 1  jium. 

gia  facultatc  inliituti:  an  ver6  i.titul.tf.lib.^.Compil.Mecha-- 

&  pro  his  qua:  abfqiic  Rcgia  li-  ca  de  fuccciEcreat.$  .26.  a  uuip. 

ccntia  cx  legu  dilpofitionc  ma-  95-Pcralta  in  rubric.de  ha:redL 

ioratus  titulo  relicta  funt.  In  inftit.nume.i23.Molina  innur 

quo  difcrimine  varia;  funt  opk  mcros  rccenfcns  de  Hifp.prj. 

nioncsmam  Palacios  Rubios  in  mog.lib.  1  .cap.  x  .num.zj.&  2.6.  ■ 

1.27.Tauri,num.vltimo,inquit,  &  Iib.3.cap.i  3j1u.62.poft  Gre- 

plurlcs  dubitafle>&:  tradare  plc  gor.Lopez  in  l.^.titul^.  part.  y. 

nius  pollicctur  in  1.  45.  deqilb  glo(f.2.docet  Mieres  dcprimo-r 

nullum  vidcoiliius  legis  fcho.  genijs  3.part.cjuxft.i.C|ui fatif- 

lium :  &  Gomez  Aiias  in  1. 25.  iacit  argumentis  contraiijs.Gu 

Tauri,num.6  2.intcrdittum  Tc  ticrrez  lib.2.praft.queft.86.n.  u 

mitx  non  dari ,  ncc  rcmcdium,  &  omnes  reccntiores  fcriptorcs 

leu  benertcium.  1. 4$ .  compctc-  in  hac  lunt  fententia,vt  Tenuta 

rc  >  pluribus  fundamcntis  con-  compctat  pro  confequendis  bo 

tcndit ,  nifi  in  his  maioratibus,  nis  rcititutioni  obnoxijs  cum  fa 

qui  facultatibus  Regijs  coftituu  6  cultatc.vcl  ablquc  ca.Idquc  cti^ 

ruruicgat  itaquc,in  bonis  vincu  in  iurispatronatibus,  atque  an- 

loobnoxijs  virtutclegalis  facul  niucrlarijs  iure  maioratus  reli- 

tatis  meliorationis  tertij,poftcf-  £tis  proccdcre ,  pluribus  fundac 

fioncm  transfcrri,&  lcgis  $.au-  Molina  vbi  fupra,Pelaez  deMic 

xilium  competere.Eandcm  opi  res  in  dicio  tra&atu  de  primog. 

nionem  admittit  doclifsimus  ^.parcquxft.i.pcr  totam:eiui- 

Gomcziusinl.45.Tauri,num.  dcmque  opinionis  eft  Gutier- 

1 1 6.vbi  cxacte  fundat,  &:  Dida-  rcz  lib.2.praccquxft.86.  numc. 

cus  Perez  in  l.i.tit.2.1ib.5.0rdi.  2.Perez  dcLaradc  anniucrfarijs 

verficul.  eft  tarnen  dubmm,  folio  lib.  1  .cap.5  .num.  1 1  .Ioann.  Gar 

1 3 3.Di(putat  Couarru.variaru  cia dc expenfis  &  meliorationi- 

rcjolut.libr.3.cap.5.numcr.6.ac  bus,cap.i3.numc.46.&  de  con- 

iugali 
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iugali  acquacftu,  num.  89.  Bur- 
gos  de  Paz  qujefl.6.numc.4<;.& 
huius  opinionis  plurimos  con- 
gcrit  Caftillolibr.j.controuer. 
cap.  19.numer.175.  qux  abiquc 
controuerfiaadmittendaeft:li- 
cct  non  ignorem ,  Molina  & 
alijs  improbatis ,  contrariu  cxi~ 
ftirniilc  Petrum  dc  Salazarde 
▼fu  &  confuctudinc,cap.vltim. 
exnum.^.aquocauendum  eft. 
£x  quibus  inrertur ,  fi  in  Rcgio 
Coniilio  Tenutailt  propoiita, 
&  aduerfarius  opponat,bona  il- 
la  dc  quibus  agitur ,  eile  libera, 
&  non  rcftitutioni  obnoxia, 
prius  dc  hoc  cile  pronuntian- 
dum ,  antequam  ad  vlteriora 
procedatur j  nam  fi  bona  libcra 
lint ,  de  Tcnuta  agi  nulla  ratio- 
nc  riotcft .  Rurfus  infertur,  de 
Icntentia  lata  in  hoc  articulo,in 
quo  Rcgium  ConhTium  decla- 
rauit,  Tcnutx  locum  cfTe ,  vcl 
non,  fupplicationcm  interponi 

poflcjvtdocuitTiraquellus  dc  10  controueriiacenfeo.Dcindein-  , 
mortc  6.part.6.dcclarationc,  n.      fcrtur ,  fa&a  d  eclaratione  a  Re- 


29 

td  Mediolanenf  cautum  eft  verf 
tertio  pro  limitatione ,  Barbacia 
confi.8.anum.5.1ib.i .  Et  licet 
non  diffitear,  huius  opinionis 
dubium  fuiifc  Baldum  di&o  co 
uL  14 1  .a  num.tf.cum  tamen  lcx 
noftra  Taurinenlis  lit  contra 
ius  commuae.l.i.^.Scxuola.fF. 
fi  quis  tcfta.libcr  eilc  iuflus  fue- 
rit.proprie  &  ftridle  intelligcn 
da  cft.ita  vt  cius  rcmedium ,  & 
fummaria  executio  non  compc 
tat,doncc  conftjtcrit  cx  duabus 
fententijs  ,  bona  de  quibus  agU 
tur,reftitutioni  adftri&a  ciTc£t 
quia  in  dubio  appcllationi  defe 
rcndum  cft  a  iudicc,  gloiE  vlti. 
vbi  omnes,in  l.qui  reititucrc.ff. 
dc  rcivendicationc,&  in  cap.  vt 
dcbitus,vcrbo,r4/w»^/A  caufa, 
de  appcllat.vulgaris.l.fciedum. 
fF-dc  appcllation.  Nec  pcr  iura 
noftra  hoc  cafu  fupplicatio  fub- 
lata  eft  quoad  vllum  erTccluj 
ci  itaquc  dcfcrendu  efle,  abfque 


1 .  In  tcrminis  enim  indiuidua- 
Jibus  ftatuti,  &  confuctudinis 
trasfcrentis  pofleisionem  in  hx 
redcm , inquit,  a  fententia lata 
pro  hxredc,  non  appcllari ,  nifi 
vcrtercturindubium^an  haeres 
cilctitunc  enim  appcllationi  lo- 
cus  erat:&  antc  cum  arbitratus 
fuit  Bald.confi.confi.  141  .num. 


gijs  Scnatoribus,  explicite  pro- 
nuntiando,bona  vinculo  fubie- 
t~ta  cfle,vcl  implicitc,prxcipicn 
do  fcilkct  litigatoribus  ,  .vt 
attioni ,  &  iudicio  Tenutas  re- 
fpondcantihanc  fentetiam  rcm 
iudicatam  faccre ,  ita  vt  in  iudi- 
cio  proprietatis  difccptari  non 
pofsit,aan*nt  bonamaioratus,  ■ 


3-&  confi. 3 3o.num.5  .lib.  1  .Ca-  aut  iibera  j  fentcntia  enim  non 
telianus  Cotta  in  memor.Zkcr*      folum  facit  rcm  iudicatam  in  eo 

quod 
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cuo  J  Jeccrminac ,  fed  eciam  iri 
anteceJcnti,&  prefuppoiico  dc 
terminarionis ,  vt  e(t  cafus  ma- 
giitralis  &  elegans  In  1  fiqu'15 
cum  totum.§.vltim.vcrfi.  &  ge 
nerai:tcr,aiias  §.  &  generalitcr, 
ii.de  exccptionc  rei  iud.  Cum 
ergo,vt  lupcrius  diximus,Tcnu 
tanunquam  proponatur  nlfi  fii 
per  rcbus  vinculo  arrectis,fupcr 
hoc  antecedcnti ,  &  necciTario 
prxfuppofiro/mdicatum  vidc- 
tur,li  Tcnutx  locum  ellc,  cxpli 
circ  ,  aut  implicite  declaratio 
fiai .  Qua  opinionc  admilTaxx 
ca  limiubitur  tcx.in  1.  cu  quxri 

12  tur,CUm  icqucntibus.rf.de  re  iu 
dicata,vbi  idcncicos  caul.e  intcr 
alias  idcntitatCS  dclidcratur ,  ad 
hoc  vt  lcntentia  in  rcin  iudica- 
tam  ttanleatjcadcm  cnim  caufa 
dicitur,']uamsis  diucria  in  fen- 
tcmia  apparcat,fi  antccedcns,& 
prxluppohtum  ipfius  lcntcn- 
tix  caucm  caufam  ctricic.  Cum 
Tcnuta  igiturnon  cadat  nili  fu 
per  re  teitiiutioni  obnoxia  >  fi 
Tcnucx  Iocum  eflcpcr  lcntcn- 

1 3  tiam  declaretur,  &  bona  quoq; 
de  qui-jus  agitur,  vlnculo  obno 
xia  ellc,fatis  pronuiuiatum  rc- 
manct.Etitahxciura  conciuac 
Socinus  in  dicr,.L.ii  cjuis  cum  ro- 
tiim.$.&  generalitcr  num.z.  h°. 
dccxcept.iei  iud.Proquo  facit 
tc  x;elegans  in  1. 1  .vcrfi.  fcd  non 
vtiquc.tt.ad  S.  C.Turpillia.  ibi: 
Quorum  alterutium  tpjis  ^z/erbu 


pronutiationis  manifcjiatur ;  nam 
ji  Qutdem  ita  pronunttauerit/Non 
probajir,pepercit  erftn  autem  pro- 
.  nuntiauerityCalumniatm  es;con- 
demnauu  etim :  ft)  Quanuu  nihil 
de  porna  fa&tccertt,tamen  legu  po- 
tejtas  aduerfm  eum  exerccbuur. 
Docct  poit  Innocentium  Abb. 
in  cap.finem  litibus,numer.  35. 
de  dolo  &  contum.vbi  fingula- 
*4  iireranimaduertit,quando  iu- 
dcx  aliquidpronuntiat,  quod 
prccife,&  neccflario  infertur  ex 
aiia  rc  detcrminata,illam  no  et- 
fc  nouamdcterminationem,fcct 
prima:  executionem.  Idcm  ccn 
fct  Accurfius  in  l.fi  iudcx  ,  ver- 
bo ,  altmcntorum.  fh  de  his  qui 

1 5  fi  nc  lui,vci  alieni  iuris,  doccns, 
icmcntiam  alsignationis  alime 
torum  inducete  rem  iudicatam 
in  riliationc  ,qux  fuit  ncceila- 
riumprxluppoiicumad  ca  de- 
cerncnda.Idem  Accurfius  in  1. 
z.verbo  pronantiatum.G.  dc  or- 
dinecognit.  Cumcrgoprxdi- 
tta cxceptio oppofitaiit  in Re- 
gio  Conlilio,  &  tacitc ,  fiue  cx- 

1 6  piclfc  repulia  fit,rurfus  non  po- 
terit  opponi  in  examine  prcu 
prictatisjnam  femcl  pronuntia 
tum  in  vno  iudicio,&  in  alio ,  fi 
ad  ctindem  rinem  proponatur, 
decilum  ccnfetur,  argumcnto 
l.quod  in  diem.  §.  1.  fl.de  com- 
peniat.  1.  fui  autcm.  §.  vltimo. 
rh  dc  ncgotijs  gefiis.  1.  fingulis 
contioucrfijs.  &.  dc  cxccpt.  rei 

iudica- 


iudicatx ,  mclior  tcxt.  in  cap.ex 
17  partciiii.deappcllat.  Totics 
cnim  dicimus  eandcm  rem  agi, 
quotics  apud  iuuiccm  poiletio- 
rem,iiuc  pcr  viam  actionis,  liuc 
exccptionis ,  id  pctitur  ,  quod 
apud  priorcm  petitum  cft.  L  li 
quis  cum  totum.  §.  fi  ancillam. 
ff.dc  excep.rei  iudicatx ,  nc  ali- 
tcr  modus  litium  multiplicatus 
inexplicabilem  iaciat  dirhculta 
tem,contra  dictam  l.hngulis.ff. 
de  cxccp.rci  iudicatx .  Notat 
Abb.in  cap.pcnult.num.  1 3.  dc 
exccption.Decius  con11.56.per 
totum.Fclin.in  capduborta,nu. 
4-&  6.dc  rc  iudicata.Et  hc  cx  di 
cta  tacita,  fiuc  cxprclla  pronun- 
tiationc,prxdicta  fcntcntia  tran 
iit  in  rcm  iudicatam,quoad  hiic 
articulum,ita vt  in  propiietutis 
iudicio  difcc 
bonalibcra 


iitjin  cafu  tamcn  propoiitolon- 


o  ^e  vcnus  puto,prxdidtam  ien- 
tentia  non  mduccre  rem  ludica 
tam  in  iudicio  proprietatis ;  eft 
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culos  ibi  difceptatos,&  non  cir- 
ca  proprictatcm.qux  alijs  iudi- 
cibus  a  legc  remittitur  &  lefer- 
uatur,apud  quos  rurfus  opponi 
poterit  idcm  quod  in  1  cnuta 
oppolitum  crat,&  ibi  difcepta- 
ri ,  an  bona  iint  vinculo  affecta, 
necnej  prxfcrtim  cumhxclit 
proprietatis ,  &  dominij  qux- 
ftio ,  cuius  cognitio  principali- 
tcr  ad  prxdictos  magiftratus 
pcrtinctrinSenatucnim  fupre- 
mo  incidcnter  tantum  dc  ca  c  o- 
gnofcitur,  ad  illii  videiicct  effc- 
&um,an  Tenutx  fit  locus,&  fic 
nunquam  vidi  Regium  Conli- 
liu  declararcan  lint  bona  maio- 
ratus ,  fcd  an  dcbeat  rcipondcri 
Tcnutx  s  fuper  incidcnti  enim 

Sronuntiandum  non  eft.  1. 1  .C. 
c  ordinc  iudiciorum,&  in  indi 
uiduo  probat  prxdi&am  con- 
clufioncmtext.inl.Iulianus.  ff. 
dc  condictionc  indcbiti,  ex  qua 
hanc  opinionem  admittit  Soci- 
nus  in  l.fi  quis  cum  totum.$.& 
generaliter.rf.de  cxccpt.rei  iud. 
num.vltim.verfi.  ex  quikttf  mfer 
tur<vnumcoroUarium>  &  proba- 
turlatisin  1.  fiiudcx.  ff.  dc  his 
qui  funt  fui,vel  alieni  iuiis ,  vbi 


.  \9 


nauiquc  diucrlum  a  prxdicto  20  fentcntia  lata  kl  prfncipali,  non 
intcrdiclo,  &  remcdio  poileflb-  prxiudicat  in  incidenti,  dc  cuo 
rio .  Nam  cum  Senatus  illc  fii-  iummaiie  tatum  eft  cognitumj 
prcmus  fuper  prxdicta  propric  &  huc  pertinct  dccifio  tex.  in  1. 
tatc  iurifaictlonem  non  habcat,  in  agris.ff.de  acquir.rer.domin. 
eiusiudiciumlolumpotuitopc  21  ex  cuius  decifionc  fcntcntia 
rari  circa  pollcisioncm ,  &  arti-      nihil  opcratur  vltra  limitcs  illi* 

Tribu- 


f 
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Tribunalis ,  in  qiso  lata  ftrif ,  &  ocrfia  itaq;  hxc  opinio  cligc(Ja 

i»c  non  potell  facerc  rc  iudicati  crit:&  huc  pcrtincnt  ea,  cjuac  in 

in  iudicio  proprietatis ,  cum  dc  c.  3 o. in rc r ius  tra&abimus  iupcr 

ca  co^nitione  non  habucrit  fu-  intelledhi  tex.in  c.fuborta,  de  rc4 

prcmu  Cofdium.Abfciuc  cotro  iudkata,&  l.gefta.C.codem. 


SVMMsAWsA  CeAP/T/S  QVIN1L 

t  9  ■  1  E*NVT  A  folumadhocinjlitutaeft^tnjerus [uccejforms 
I         ioratus  bona  detincret,dancc  plene  tn  pojfejforto  $)  petitorio 
caufa  examtnaretur. 

2  Poffefsio  ctuilu  ft)  naturxlts fme  acin  corporeo  in  fuccejforem  maiora- 

tus  transfertur\ %)  hdc  pojfefsio  njera  efi,ft)  non ficla. 

3  t\atio  rcddttur ,auare  d  prtma Jententia  pojfejforta  fupplicari pojfet. 

4  Pojfcfsto  \j) proprtctas ad i\egias  Canccllartas  remtttttur. 

j  Tenuu  remedtum poffefjorium  eftt(rf  folum  de proprietate  difieptatut 
in  7(egij!  Conucntibus. 

6  Ante  nouaA  fanllioties  de  Tenuu  remedto  cognitionem  non  habebat  Jih 

premus  Senatus. 

7  Antttjuis  temppribus  'vfijue  adamtum  autngenteftmum  aumtumje 

matorattbus  inferiottbus  tura  menttonem  non factebant. 

5  %atto  afiignatur,<fuare  Tenuu  tudicium poffejforium  cffeclum ftt. 
jf  f\emedmm  Tenuu  tntroduUum  fuit  ad executwncm legu  4/ . Taurt. 

1 0  j\emcdia pojfejfona  ad  cjuem  cffecium  tndutla fuerint. 

1 1  Maioratusjuecefforfverus pojjejjor  efi,ft)  omnta  interdicla pojfejf  > 

ria  proponete  potefi,fjt)  ftmulcumularc. 

1 2  FtEia pojfefsio  intetdtdum  recuparand*  non prxlet. 

13  Tenutarefpetlulegis  p.tauiparatur  interdtcio  Jnterim. 

14  Tenttta  ex  lege  1 0  .ajsimiiafur  mterdtEio  Vtipofstdetis. 

ts  Tenuu  nbmen  improprium  eji^ft)  autfit  ratto  juare ftc  appeUetur. 

16  Error  nominis  aEiumnonmutat. 

1 7  Ex  legis  licentia  Tenuta  nomen  habet. 

t s  Tenuu  effetlus  Atjuiparatur  de  iure Commum  Authetitic*,Qu*  fuppli 
catto.C.de precibm Impcr.offer,  ■ 

tf  A  fententia  Ptdfecliprstorio  fuppltcatio  admtttebatur  auoad  effcEi* 
tantumdeuoluttuum, 

..,:-,**,  »0  Aduerfus 
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10  Aduerfits  fentitiam  Pr*fc&or*Pr*torio fimel  tantu  fupplicabatut. 
ir  Lex  dectma  qutbns  lejribus  de  iure  cornmupi&auiparctur. 

12  SenatoresfupremiCofilijjCuidigmtatide  lurecomnfum  aquiparetur. 

13  Senatores  l{omam iadprofapiam  nobtlitatem  tranfmtttebant.fecus  m 
noftris  Stnatoribus. 

74  Ordo  Senatorim  duntaxat  erat  ordo  nobilium. 

2/  Confiliarij  mftrt  temporis fimiles  erant  decurionibm. 

26  Dtffcrentta  legUio.ty  Authenticd.  gtu fuppltcatto^onftituit^ 

TEN  VTA  AN  SIT  INTER- 

di&um  pofleflbrium, 

CzAPVT  QVINIVaM. 


I  TenutCE  initift 
&  originc  rcipici-  3 
mus ,  (atis  cx  pri- 
mo,fecudo,&  ter- 
tio  cap.colligitur, 
ea  folu  Jnftituti  ad  hoc,vt  vcrus 
fucccffor  maioratus  bona  iudi- 
ciali  au&oritate  detincrct,  do- 
nec  plene  in  poflelIbrio,&  peti- 
torio,caufa  examinaretur,vt  in- 
dicant  vcrba  lcgis  9.tit-7.  libr.  5 . 
CompiLibi:  Seaauidofelamente 
portenenciade  £/>««.Namcjua- 
uis  cx  lcgis  45  .Tauri  decifione; 
quxeftlcx  8.tit-7.1ib.5.  Comp. 
poflcfsio  ciuilis,&  naturalis  fmc 
adu  corporeo  transfcratur  in  fe 
auctc  in  gradu,  qui  cx  maiorat* 
aiipofitione  fucccdcrc  dcbeatj 
&  hxc  fit  vcrapo(Tefsio,&no  fi-  4 
ck(vtn6muTi  UK6  autumant) 
fcicOgnitione  tame  fuccc(Toris 


voluit  prxditfta  l.^.fummarium 
tantu  iudiciu  cxperiri;  &  cu  hac 
breuifsima  caufe  cognitione  in 
pofTefsionc/cu  occupatione,  & 
dctentionc  bonoru  maioratus 
vcru  fucceuore  mitterecuprU 
mafententia,&  dec!arationc,& 
cius  cxccutionc;  ita  tamen  vt 
prouocareliceret,vtapertc  co- 
ftat  ex  feric  praedi&c.  lcgis  «?.cu- 
ius  coditorcumcofideraflct,  in 
hoc  iudiciofummari(simo,ncc|} 
tcftcs,nec  inftrumcta  rcprobari 
po/Te,ncc  rcftiturioncm  coccdi, 
ncc  plcnc  litc  difcuti,&  via  frau 
dibus  aperiri  poflc ,  duo  in  legc 
prouidit;vnu,vt  auauis  fcntctia 
cxcqucrctur^iihilominus  tamc 
fupplicari  pouctjaltcru ,  vt  pok 
•felsionis ,  &  proprictatis  exacta 
cognitio  ad  Regias  Cancella- 
rias  rcmittcrctur,vbi  via  ordina 
C  ria,& 


Digitized  by  Google 


34        Tenuta,feu  reme&poffeflor. 


ria,&  non  lummaria  litigacores 
expcrircntunqui  iudiciarius  or 
do  fic  obieruatus  fuit  prorx*  fe- 

{>rcdccim  annis;anu6  vcro  mil- 
chaio  quingcteimio  fcxagcii- 
mo ,  cii  huius  lcgi$  9.  occaiionc 
liccs  diu  dirrci  retui  (na  in  Tcnu 
ta  dux^cntctix  dchdcrabicur,  7 
alix  duc  in  poiTefibrio,  alic  dux 
in  proprietatis  iudicio,&  alia  cu 
pcena  mjUcquIngctaru  duplaru 
apud  Rcgia  pcrionam)  aCuric;  ^ 
procuratoribus  Tolcti  fuit  fup- 
plicatuPhiiippo  II.Rcgi  noltxo 
pctitionc  75.vtvk  hoe  pioukie- 
rcc.Ad  Rcgni  icaq-,  inilancia  in 
Tolcci  comitijs  anno  pr.cdicto, 
ip.die  meuhs  Scptcbris,Curiae 
capitulu  lacu  fuir,&  dc  eo  prag- 
manca  lanccio  fuit  publicaca, 
qua:  cft  1.  io.tit.7.Ub.5.C6p.qua 
cauctur ,  vt  Tcnutx  rcmcdium 
poflcilbriu  iit ,  &  folum  quoad 
proprictate  in  alijs  Rcgi;s  Audi 
toiijs  cognoicatur,  vt  oilcndut 
illa  prcdicix  lcgis  vcrba,ibi:  La 
rcmtfiid  [e  hava  d  la>s  nacjiras  Ab 
duncias  tan  Jclamcntt  (juanto  d 
la propitdady  no  afst  mijhto  qua 
to  d  /a poffefsion,bc  ibi:  De  mane- 
ra ,  qucla  fhitenciay  determinnr 
cwn  dc/Confcja  feay  Jeenttcnda 
fircnpojfefsion.  Ante  has  crgo 
pragmaticas  fanCcioncslatas  an- 
no  railleiuno  quingenccfimo 
quadragefimoccrcio,  &anno- 
millciimo  quinectciimo  fcxa- 
gciimo,dc  Tcnutc  rcmcdioRc 

-J 


giuCouTiu  cognitione  n6  hap£ 
bat  ,fed  litcs  iupcr  ponefsioBC 
maiorat9apudaiios  RegiosCo 
uctus  di  [ccpcabatur,v  t  coftat  cx 
gcneralltare  1.8.tit.ao.lib.4.C6- 
pil.  qtwe  promulgata  fuicanno 
i  mllcfimo  quingetefimofecun- 
do,licct  illis  teporuV  ferc  maio- 
ratuu  iura  non  meminifset,vfqj 
ad  armuquingcntciimu  quintii, 
quo  ^dite  fucrut  TaiirincMeges, 
vt  in  c.z.fuperi*  oftcdi.  Ex  hui* 
crgo  1. 1  o.cfccifioncTenutf  iudi 
ciu  ia  polfeiroriu  cifc,  abiqj  du- 
biochcedueft,&fatetur  omnes 
Noftratcs  icribetcs,iinc  vlladif- 
putatione.Rationc  aucc  illius  lc- 
gis  ca  cifc  puto,qu^  a  Curie,  pro 
curatorib*infuapctitione  pro- 
ponkur.  Rurf9&  alla,quiacua 
l.^j.Tau  in  Cop.1.8  d.  tit.y.lib. 
j.vtraq,  polTefsio  trafeat  in  veni 
fucceflbre  rnaioramsj&crTcdus 
fentecic;  iit,dcclarare  quis  fit  iftc 
fucceiTor  ->  fuccciTorc  dcclarato, 
m  neceiTaria  coTequcntia  omnc 
poHcfsionc  in  eii lcgis  miniite- 
rio  trallatam  fuuTe  racendu  cilj 
iudkis cnim  ofhcium  non  mir- 
tirin  poflclsionc  ad  maioratum 
vocatum  5  factu  cnim  lcgis  hoc 
opcratur,  quod  cft  potcti*  b&q 
hominis.Semcl  itaq^declaratio- 
nc  Cidta ,  quodamodo  fraus  lc^ 
ficrcc,Ii  fupcr  pouclsionc  a  lcgc 
trailaca,qu^Ilio  eurctj&  idco  caa 
fa  fola  proprictatis  ad  alios  iudi 
ccs  rcinirtirur .  Rurfus ,  quia  c  u 

Tcnutx 
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Tenutc^  rcmediu  introduclu  &c  primog.c.  i 3-ex  n.  i  .vfcji  ad  j.8c 

inuctu  fitad  cxecutione  d.l.45.  ante  eu  Palac.Rnb.in  d.l  45. nu. 

tjuccitl.8.tit.7.1ib.5.nou^Cop.  i6.&c  r7.doces,fictipoircisionc 
vtinitiud.l.^.oitcclit^ibi:^^^  11  intcrdictu  rccupcradx  tribucrc 

mos,(j cjuado  alguno,o  algunos  0-  116  poilc >&  ita  pollcfsionem  d.l. 

curriere  aj nueJtroCofejo  (obrepley  Taurina:  vcra  cflc ,  cu  illud  tri- 

tosy  caufa»  de  mayoradgos ,  6 Jo-  buat,licct  traditio  lit  Hdajid  cft, 

hre  elremedio  de  la  ley  pajjada,  modus  accjuircndi,  vt  vbi  fupra 

ft)c.  &  pcr  d.l.  4f.vtraOp  poflcf-  ipfe  opinatur,&  Tellus  Fcrdin. 

iiotrasreraturin  veru  fucceilb-  inl.iy.Taur.n.  1 1 1.  ScCouarr. 

re,noci  fuccurium  cflct,fi  dete-  var.rcfol.iib.^.c.^.n.y.  &c  omni- 

tiotatum ,  &  116  poilefsio  dare-  110  videduscitMol.lib.3.c.i2.n. 
tur ,  &c  fupcr poiiefsione  rurfus  1 3  i^.Ex cjuibus  infertur,vt cjuan- 

10  lkigarc  copcQcrctur.  Et  confir-  uisTcnutaal.^.inueta^quipa- 
matur,ii  animaducrtamus,om-  rctur  inccrdicto  Intcrim.vt  in  c. 
nia  poilcilbria  remcdia  rcgulari  14  z.adnocaui:cxdccifione  tamen 
terincrodudtafuiflead  hoc  ,  vt  d.l.io.ianb  intcrdicto  Intcrim, 
legiiimus  pofleflbr  tucretur  in  fcd  inccrdicto  Vti  pofsidctis,Tc 
poflefsionc  fua ,  fi  turbarctur,  nuta  ^cjuiparaturicu  ca  propo- 
vcl  ca ,  fi  amififlcc,  recupcrarct.  ncs,in  pof  lefsionc  a  legc  cr.iflaca 
Cu  crgo  1.4).Tauri  poilcfsione  cucri,  &  cbferuari  cbtcndat:  cu- 
vcra  &  legitiiiu,nb  hct.i,  nec  fi-  ius  inccrdicti  is  eit  cfTcctus,tcice 
mulata  ,in  cu  cjui  fuccederc  dc-  Mcnoch.de  retin.rcm.3.n.  448. 
bct,  traftulcrit,  ii  hoc  intcrdiclu  1 5  Deindc  infcrtur,ia  Tenutc  no- 
Tcnuce  portcflbriu  nb  cflct,  ma  me  impropriu  cflc,cu  poilcisio- 
gna  rcpugnatia  rciultarct,  fi  cx  nis  iudiciu  debcat  nucupari ,  cx 
vnaparte  vcrus  poflcilbr  cjuis  cf  pncdicta  noua  nacura,&  inuu 
fet ,  &c  cx  alia  rcmcdia  tuitoria,  tionc:cjuod  cjuidc  verii  eft,  rcti- 
&  intcrdidapollclloria  ci  defi-  net  tamcn  nomcn  anticjuum; 

11  cercnt.Adcbcnim  vcruspoilef  ficutdicimusindonationcantc 
for cft  maiorat*  iucccilor,  vt  in-  nupt;as,cjurc  vctus  nomcn  rcti 
tcrdicta  omnia,  &c  rcmcdia  pol-  nuit,cjuanuis  fiat  poft  eas  cbtra- 
fcflbrisordinaria  proponei  cpof  ctas ,  vt  rclcrtur  a  Iufliniano  in 
fit,&  inccrdictu  cjuocjj  Vci  pof-  $.eft  &  aliud  gcnus,Infti.  dc  do- 
lidetis  pro  tuitione  rerii  maiora  nation.ibi:  Sedtamen nomen  ad- 
tus ,  cx  fola  nepe  legis  traflatio-  huc  inconuemens  remanebat ,  cum 
nCjCjuauis  a&ualis  dctetio  apud  ante  nuptias  uocabatur  \ poji  nu- 
Suhi  lit,vt  declarat Moli.lib.  3-dc  ptias  autem  contraUas  talc  acci' 

C  2  piclat 
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piebat  //wrr»Wtfiww.Rutfus,quia 
quanuis  Tcnuta  appcllctur ,  & 
16  poilelslodcbcrctvocaii ,  error 
nominis  a&um  non  mutat.  1.  fi 
infulam.  ff.  dc  prxicriptis  vcr- 
bis.  1.  aifumptio.  rT.ad  municip. 
&  indiui dualitcr  in  ac~tione ,  iiv- 
tcrdiclo ,  &  alio  iudiciali  remc- 
dio,probat  tex.in  1.  vnica.  C.dc 
rei  v  xol  ix  act.docct  Bai  t.  in  1. 1 . 


Prffc&oru  Prxtorio  fcmcl  tan- 
tum  licebat  fuppJicarc.l.  II  quis 
aduerfus.C.eode,ibi:  St  <juis  ad- 
uerfus  Prdfecioru  Prdtorio  fenten 
tias  duxerit  (upplicddu,  fzrtclusjf 
dc  uno fucnttnulla  habebit  licen- 
tia  iteru  fuper  eade  caufa  fuppl:> 
cadiyin  quo  predicta  lex  decima 
limillima  quocji  clt  prediclx  le- 
gi  Si  quis ,  vt  cx  I.9.  prxccdcnti 


nu.  19.  fT.dc cdcndo,  &  eit com-  Xl  coftat,iHis  vcrbis:77a  fentecta  j 
munis  fcntcntia  fecundumlaf.      en  eUo  dierc.fe  executcfn  embar- 


in  l.cdita,num.  3.  C.  dc cdcndo. 
Ripam  ibi  num.9.Abbatem  in 
cap.dilec~ti,num.  19.  Fclin.num. 
1 1  .de  iudicijs,Marantam  dc  or- 
dinciud.tf.par.in  $.dc  fentetia, 
n.69-Qup  pertinet  dccifio  tcxt. 
in  § .  r  .de  verb.obli.  ibi:  'Nec  ne~ 
cejfe  cjl  eddc  lingua  <vtruna\  utit 
fed  fuffcit cogruenter  ad  mterro- 
*7  gatarespondere.  Poftremo.quia 
ex  lcgis  licetia  Tcnuta  vocatur, 
naquanuis  poHcilbriu  rcmcdlu 
Tcnuta  lcx  decima  cfficiatjna- 


go  de  aualqu:er  fuplicacib  a~  de!!a 
fe  mterpufiere^  exccutadafe  rect 
ba  /afupi:caciot(j^c.&c  ibi:/"w  <f* 
de  otro  remedio  m  recurfo  alguno, 
Hic  tamc  qux  in  prxdi&a  I.9. 
lhtuuntur,  6c  in  d.i.  1  o.rcpctita 
cci:ntur,&:  obfcruari  dcbcnt,vt 
cius  litcraofledir,ibi:(J«<ir^^ 
fe  en  lo  demas  todo  lo  contenido  en 
la  dicha  /rj.Sctentia  crgo  Coii- 
liarioru  fuprcmi  Coiiiij  cadcm 
habct  obicruantia,  &  audtorita- 
tc.quadciurccomuni  habcbat 


turatame,&:nomcTcnutx  re- 11  fcntctiaPrxfcdoruPr^torio,  vc 
tincrcfancit.Nccfilctioomitto,      cxprxdictis  iuribus  colligitur. 


1 8  • 

fcmctia  lata  in  hoc  iudicio  poi 

fcflbrio  Tcnut.T>&:  eftectu  cius, 
xquiparari  de  iurc  comuni  Au 
thetic^  QucTupplicatio.  Cdc 
prccibus  Imper.orTcr.cxquaii 

19  icntcntiaPrafcdiPrxtoriofup 
plicatio  admittcbatur,quoad  ef 
ie&u  tantu  deuolutiuu:  cotinub 
tame  cxccutioni  madabatur,fi- 
cut  in  noftra  lcgedecima  ftatui- 
tur.  Rurfus,aducrfus  fentcntia 


Licctnodifhtcar.Senatores  lu- 
prcmi  Confilij  hodic  Romanis 
Scnaroi  ibus,nec  Prxfcclis  Pra% 
toriocoparari  polIc,cum  i;s  fo- 
lumDuces,Marchioncs,&:  Co- 
mites,fimilesfint,Regij  tamen 
Coniiliarij  Romanis  dccurio- 
nibus  xquiparantur  ,  quorum 
dignitas  pcrpctua  erat,cum  pcr 
fona  tamcn  extingucbatur,  nec 
in  dekendcntes  transfcrebaturr 

Scnato- 
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13  Senacores  tamen  Romani  ad 
profapiam  nobilitaccm  &:  hono 
res  cranlmicccbanc.  ApudRo- 
manam  cnimRcmpublicam  or 
do  Senatorius  duncaxat  crac  or- 
donobilium,vcreferc  Titus  Li- 
uiuslibr.ztf.fupcrbcllo  Punico, 
Carolus  Sigonius  dc  anricjuo  iu 
re  populi  Romani  libr.  2.  cap.  1 . 
Ioanncs  Rofmus  ancicjuicacum 
Romanarum  libr.i.  cap.17.Al- 
ciacus  Sc  Rcbumis  in  l.plcbs.  rf. 
dc  vcrbor.  figniti.  &  nocabiliccr 
Vvolfangus  Lacius  in  commcn 
tarijs  Rcipub.Rom.lib.9.cap.i. 
&  obfcruac  Caco  Papieniis  in 
Rubrica  dc  Scnacoribus,nume. 
tf.ibi.Tsfaw  Conflliarijnoftritem~ 
a  poris  y  non  {itnt  appcllanUi  Confu- 
lcs  ,Jed  JUntfimiles  dccurionibns. 
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Gloffa  fingularit  in  l.fcd  ficx  do- 
lo.  §.  i.de  dolo,     notaturm  /./. 
C.de  dccurtcnibus,  ft) fer  Alberi- 
cumfuper  %ubrtca  de  ojfao  Con- 
fulis .  Hafccnus  Caco.  In  eo  ca- 
men  diftac  pradicta  lcx  dccima 
adi&a  Autnencica  Qu.t  fuppli- 
16  cacio,  nam  adiccalegedccima 
ad  lcncencia:  exccucioncm  cau- 
tio  non  rcquiricurjabfcjue  ca  ca- 
mcn  Prxfectorum  fcnccnciano 
cxequcbacur,vt  illa  verba  didtx 
Auchcncicx  oftcndiic,  Quo  fu&- 
fccuto,fentcntia  non  alitcr  exccu- 
ttont  mandabttur ,  ntfi  njtttrtx 
pars  dignam fidctufstoncm  prttbuc 
rit  tantum  rcjlituendi  cum  legiti- 
mts  au{rmentu,o.uaMum  juertt  m 
condcmnattone  ,jilegittma  retra- 
Hattone fentcntia  refoluatur. 


SVMMviklzA  CsATlTIS  SEXTL 

1  t  ■  I E  *N  VT  A E  iudicium  in  e  'm  originc  merum  cratjn  eo£  /ou 

lum  agebatur  de  nuda  autflionejaBi. 

2  Tenuu  tudicium pr*paratoriumtantumerat pojfefstonis ,  f§) 
proprietatts . 

$  Tcnuu  tudicium  cx  nouioribus  legibus  habet  admixtam  cotmexam 
caufamproprietatis.  .  .: 

4  Vcriftcationjcri  fucccjforu,proprictatemconccrnit. 

/  In  tnterdiBo  Quoru:n  bonorumtproprietas  dtfcutitur. 

*  InterdiBumpoJfeJjoriumcontmuattonis  pofffsionisinh^rcdcm ,  mn 

habct  mixtam  proprtetatem. 
7  In  Tenuta  obtinere  non potefl, aui  <vcrus  domtnus  non Jucrit. 

5  ~in  intcrdtBo  Tenutd  an  fu  integra  natur-a  altorum  intcrdiBorwn. 

C  j  9  An 


3  8  De  Tcnuta,fcu  remed.pofleflor. 

9  An  [ententia  qtut  fertur  in pojfejforio  mixtojm petitorio  faciatrem  m- 

dicatam. 

10  Jn poffejfsrio  Tenutd  fola pojfefiio  terminatur,$) petitorium  alteri  m 
dicio  referuatur. 

■  1 1  Dtfxinguendum ejl inter interdicla pojfejforiarfu*  diretlo  refpiciunt 
proprietatem,{t)  interinterdtclapoJfeJJhria,inquibusde  proprietate 
tncidenur  tantum  dtfceptatur. 
1 2  Sententia pojjejforia  non  refolutt  domtnij  qudjlionem. 
!  3  ludex  tncompetens,rattone  inctdenttd  ejt  competens. 

14  Caufa Jiatus  adfolum  Tr&ftdem perttnebat. 

is  VnbumVofouinaltqutbuslegtbusjlatpro  Pbflet. 
/  6  InteUigttur  tex.in  cap.  querelam,de  eletlto. 

lf  Jnremedtopojfcjfortoquanuisfttconnexa proprietas ,  andeeareqm- 
ratur  exaitaprobatio^ft)  cognttto. 

15  Ex  iudicio pojfejforio  non  tnfertur plenum prdiudicium.fed reparabtle 
in  tudtcio propnetatis. 

ip  Atlto  confejjoria  nulit  alij  datur  ,  quam  domino  jundi  dominan- 
tis. 

20  Ad  obtmendum  in  feruitute  >  an  fuffciat  probare prddij  poffef- 
fionem. 

2 1  Ex probatione pojfefsioniis  inducitur probatio  dominij. 
2  2  Quando  de  dominto  traclatur>cxa£ie  debet probari. 

2  j  Atlto  ad  feruitutemjoabet  admixtam proprietatcm. 
2+  Confejforia  pro  feruitute,foit  domino  compet\p. 
2  /  Qudjlto  incidens  non  requirit plenam probationem. 

26  Proprietnt  uerbt  Kcm\ttcrc,exponttur. 

27  Qutdfit  remittere  litem  apudtuatces. 

2  s  Aitxta  njtrumque ftmpitcium  non  dominantur. 

2 p  ln  mtxtis  tlludprdualet,quodpecuiiare  nomen  habeti 

30  Judicium  pojjejfortum  mixtum,itanuncupart,qutaiuruadminicuia 
requirii. 

3 1  PoJfeJJorium  iurifdiSlionis  quodammodo  mixtum  dici,quia  into  iurk 
adwtmculumconcurteredebct, 

■ 

TENV- 
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TENVTAE  REMEDIVM 

poiTeflbrium  an  folam  poflefsionis  na-  ' 
turam  habeat ,  an  vcro  aliquid 
proprietatis  in  fe  con- 
tineat; 


3 


I  iudicium  Tc- 
nutxinciusongi 
nc  rcfpiciamus, 
nullidubium  eft, 
nullam  propricta 
tls  admixtioncm  habcrc ,  cum 
agcrct  ur  in  co  dc  nuda  qu^ftio- 
nc  facii,non  iuiis.l.^.^.caulx  co 
gnitio.rF.de  Ca1bon.L7.titu.22. 
part-3.tradit  BaM.in  cap.  tuam, 
in  princip.de  ordinc  cognit.Pe- 
laczdc  Micres  dc  maioratibus, 
3-parr.quxft.  15.numc.19.  Erac 
cnim  Tcnutx  iudicium.cius  na 
turaattcnta,fccundum  dccifio- 
ncm  di&x  1. 9.  prxparatorium 
tantum  poflefsionis  &  propric- 
tatis,proutoptimc  fcribitCapi 
cius  dccif.55.ad  fin.latc  Mol.lib. 
3.cap.i3.cxnu.i2.  Hodic  vcro 
cx  l.dccima  fcquenti,  di&.  titul.  4 
7.1ibr.5.Compilat.omiila  huius 
quxftionis  longa  difputationc, 
verius  eft,Tenutx  iudiciumha 
bcrc  admixtam  &t  conncxam 


caufamproprictatlsj  cum  regu- 
laritcr  interdich  poileilbria  aii- 
quid  proprictatis  in  fc  conti- 
ncant,iuxtal.2.§.  quxdam.ff.de 
intcrdiclis,ibi:  'Nam  proprietatis 
caufamcontinethoc  interdi&um. 
1.  3.  §.  hoc  autcm.  ff.  dc  itincrc 
actuque  priuate :  &  huius  opi- 
nionis  fuit  au&or  originarius 
Baldus  in  Rubrjca  de  caufa 
poircfT.&  proprict.numc.  1 3.  & 
in  con  {].  3  3  c.n  umcr.  5 .  lib.  1.  ibi: 
£t  fic  ejt  mtxtum pojjejforium  cu 
iurt  dcminij.&c  late  dilputat  Ti- 
raqucl.de  mort.2.part.dedarat. 
i.ex  nu.  1  .&  Molin.  dc  primog. 
lib.  3.cap.  1 3.CX  num.p.qui  plu- 
ribus  fundamentis  hac  opinio- 
ncm  tuetur,&  prxcipuc  cx  vcr 
bis.l.45.Tauri,exqua  pcHc&io 
no  trasfertur  nifi  in  vcrum  fuc- 
ccflbremjcuiusvcrificatio  pro- 
prictatemconccrnit,  iuxtal.  1. 
vcrflc.  »*»<i//ttr.C.quorum  bo- 
nor.vbi  in  illo  Quorum  bonoru 
C  4  inter- 
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intcrdiclo ,  quanuis  poflTeflbrio, 
&  in  fimilibus ,  proprictas  dif- 
cutitur,proptcr  coniunctionem 
horum  interdictorum  eum  do- 
mihio  &  proprietate.  Ex  qua  fa 
ne  dowtrina  dcducitur,difsimile 
admodum  ciVc  interdictum  no- 
ftrumpoffeflbriumTenutx/in- 
ductum  ad  cxecutionem,  &:  de- 
clarationem.l.45  .Tauri ,  ab  illo 
intcrdicto  pofleflbrio  continua- 
tionis  polfcfsionis  in  hxredem, 
ex  le^is43.Ferdinandideci{io- 
nc,cuius  mcminitNicolaus  In- 
trigliolus  decifione  Sicilix  42. 
num.io.  Hocenim  poflclToriu 
non  habct  mixtam ,  ncc  conne- 
xam  caufam  proprictatis  i  in  eo 
itacjuc  obtinere  poteftille.qui 
verus  dominus  non  fucrit ,  nec 
capax  fucccfsionis  hxreditarie, 
dummodo  in  pritna  figura  & 
infpcclione  hxrcs  fit.In  intcrdi- 
.  cto  vcr6  legis  Taurinenlis ,  &  1. 
io.titul.7.1ibr.5.noux  Compil. 
mixta  proprictas  cft,  &  inco 
vincere  no  potcft,nifi  qui  fe  ve- 
rum  fuccdforem ,  &  dominum 
probaueritivt  docct  Grcg.Lop. 
in  1.7.titul.4.part.  5  .vtrbo  poffcf 
Jion ,  Molina  lib.  j.cap.  1 3.a  nu. 
9.Bolognctus  confi.^.numer.^. 
Alexand.  in  1.  naturalitcr.  §.m- 
hil  communc,num.7<5.ft.dc  ac- 
quir.poflcIT.Francifcus  Milane- 
fis  dccif.3.Sicilix,nume.  14.  ibi: 
Hoc  namque  mflrum  poffeffortu, 
de  (juo  agtturjumwartfsimumjc 


remeclpofleflor. 

fultans  ex  capitnlo  Ferdinandiy 
dijiat  a poffeffbrijs  mixtts.ln  con 
firmationem  tamen  huius  arti- 
culi ,  &  pro  clariori  eius  intclli- 
gentia,vltra  ea  qux  hic  Molina 
poft  Gregorium  adnotauit ,  fi- 
lcntio  prxtercundumnon  eft, 

8  cjuanuis  hoc  interdictum  Tc- 
nutx  poflclTbrium  crTcCtum 
fit,&  in  neccllariam  confcqucn 
tiam  habcat  coniundtioncm  5c 
admixtione  cu  proprietatc,  no 
tamen  in  co  incilc  integram  na 
turam  aliorum  intcrdictorumi 
in  his  enim  caufa  pollctsionis 
abfoluit  caufam  proprietatis  j 

9  fentcntia  namcjue  qux  fertur  in 
poflcflbrio,cui  fitadmixtum  pe 
titorium,in  eo  cxccptioncm  rei 
iudicatx  inducit,  iuxtaBartoli 
theoricam  in  l.naturaliter.$.ni- 
hil  commune,num.3.&4.ff.dc 
acquir.poiTciTvbi  laf.nume.  54. 

10  InTcnutisver6,&polIclIbrijs 
interditYis ,  &  rcmcdijs  lcgis  9. 
&  1  o.titul^.libr.  ^.Compil.nu- 
da  poffcfsio  tcrminatur,&  peti- 
torium  altcri  iudicio  rcfcrua- 
tur  non  itaqueinfertprxiudi- 
cium  toti  caufx ,  fed  lola  ex  eo 
iudiciopolfcfsionis  caufa  abfo- 
luta  eftQuo  fuppofito,  non  ca- 
retdifficultateprxdicta  vcrifsi- 
ma  traditio ,  &  defendi  pollct, 
huic  poflcflbrio  non  corrdpon- 
dcrc  petitoriumicum  non  lit  in 
iurc  nouum,  poflellbrium  dari, 
cuinonfitconncxa  proprietas, 

iuxta 
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luxta  tcxt.  In  cap.  qucrelam ,  de 
cle6tionc,vbi  datur  quaft  poflef 
foriuin  abfque  reivcndicatione. 

11  Ad  intellectum  itaque  huius 
quxftionis  ,  diftinguere  dcbc- 
mus  intcr  intcrdicta  pofleflbria, 
qux  diredlo  &  principaliter  co- 
ccrnunt  proprietatcm  $  in  his 
cnim  fcntentia  latafuperpoflef 
foiiojparitexceptionem  rci  iu- 
dicatx  fuper  petitorio;&  rurfus 
intej;  interdictapofleflbria  ,  in 
quibus  de  proprictate  inciden- 
ter  tantum  dilcutitur  j  in  his 
enim  iententia  pofleflbria  non 
refbiuit  dominij  quxftionem. 

11  Prirax  diftin&ionis  exempla 
(cripdt  Paulus  in  Linterdi&oru. 
§.  quxdam  intcrdiaa.  ff.  dc  in*. 
terteis.Sccundx  Vlpianus  in 
l.dcinde.  §.  i.  fF.dc  libcris  cxhi- 
ben.  dc  quo  omnino  infpicien- 
duseft  Aiexand.qui  magiftra-  15 
liter  interpretatur,in  dict.  1  na- 
mraliter.$.nihil  commune ,  de 
acquir.poflefTex.numcr.74.se- 
cundum  quam  diftinftionem 
intelligcnda  eft  Tcnuta,  &  eius 
remedium,quod  quidem  prin- 


W 

Ti 

'3 


ne  incidcnter  examinatut 
prictas ,  no  tamen  fuper  ca  pro- 
nuntiatur,fcd  tantum  fupcr  pof 
fcflbrio  j  ficut  alias  de  incidcnti 
quxltionc  dixit  Impcrator  inl. 
1  .C.de  ordinc  iudiciorum ,  vbi 
iudex  incompctcns  quxftionis 
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ftatus,compctens  ver6  reipcclu 
hxrcditati:>,quxitioncm  Uatus 
examinauit,vt  iuridice  de*hxre 
ditatcpronutiaret,quanuis  fta- 
tus  caufa  ad  Prxlidem  prouih- 
cix  folum  pertineref,iicquc  Te 
nut£  magiitratus  fupcr  proprie 
tatecognofcuntrcfpctltu  coniii 
&ionis,&connexionis  cum  pof 
fcfsione,  vt  proprictatc  difc  uila 
&  cxaminata,  rectius  de  poilei- 
flonc  ,  &  eius  tranflationc  iu- 
diccnt,  quanuis  rcfpectu  pro- 
prietatis  acfeclum  habcant  iu- 
rifdictlonis   cum  ad  Rcgia  alia 
prxtoria  debcat  remittiprxdi- 
t\x  proprietatis  cognitio,  flcuti 
indi&alcgc  i.C.de  ordineiudi 
ciorum,ftatus  quxftio  ad  Prxfi 
demjquanuis  litcratext.  videa- 
tur  contradiccrc,  ibi:  Etfi  fupcr 
fiatus  caufa  cognofcere  ncn  pofstc. 
Omifsis  enim  varijs  interpre- 
tationibus,verius  eft ,  illud  vcr- 
bum,/\?/7/>,  ftarc  pro  Pojfet  •>  vt 
Iitfenfus,qubddatoqubd  non 
poflct  fupe  r  ftatus  caufa  Prxfcs 
cognofcereprincipalitcr ,  inci- 
dcnter  tamen  poflct  •,  ad  Prxfi- 
dem  enim  lolum  prxdicla  co- 
gnitio  fpectat  ex  1.  z.  C.  dc  pc- 
daneis  iudicibus.l.iam  dudum. 
C.vbi  caufa  ftatus.l.fi  patcr.  C. 
ne  de  ftatu  defunct.l.non  diftin- 
guemus.$.dc  liberali.ff.de  arbi- 
tris,  &  fimilem  deciiioncm  ha- 
bcmus  in  Lpcnultima.fr.de  triti 
co ,  vino.  ibi:  Etfi  dolia  in  ^vafis 
C  /  mina- 
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eZfi;zarijs ncnjmtji  I  Cil,  no  effcnt\  dornintum tn fundo  ojicino habet, 

dolia cnim  *ia  vai» .  '  irijs  con-  c«/  feruttutem  dicit  deberi .  Prx- 
tincniurJ.vinaria.  if.  dc  vcrbor.  19  fuppoiiro  ad  iftius  tcx.  intelle- 

figninc.NccobftatclcKtiinxno  ctum  ,  aCtionem  confcilbriam 

ftrae  (vtad  circuertamur)  tcx.  nulli  alij  dari ,  quam  domino 

in  dici.cap.qucrclammam  qua-  fundi  dominantis:&  nihilomi- 

16  uisibinondeturrcivcnuicatio,  ~"  nus  ii  dcicruituteiitcontentio, 
competittamcn  vtilis  confcilb-  iufficit  ad  obtinendum  in  ca, 
lia,  cjtl^  cit  in  rcm  •,  cV  in  illo  in-  probarc  prxdij  poiTeisioncnr,  li 
terdicto  poifcilorio  admixta  cct  non  quis  probct  fe  dominu 
proprictas  clt,  rcfpettuiciiicet  cflcjcum  cx  poiTcisionis  proba- 

17  conrcflbric.Rurfusanimaducr-  tionc  dominium  prxiumptiue 
to,quanuis  in  hoc  poifdlbrio  rc  probctur ,  cx  gloila  memorix 
mciio  conncxa  iit  propi  ictas,  commcndanda  in  dict.  1.  ilcuti. 
non  tamcn  dc  ca  rcquhi  adeb  $.icdii  ouxrimrjvcibo^o/^^- 
cxactam  &z  complccam  pi oba-  Jj*,vcriicul.itemiiquxratur.  ff. 
lioncm  ,  Sc  cogniiioncm ,  licut  li  ieruitus  vcnd.  quam  rcfcrt  & 
fi  dc  illa  principaiitcr  rraCiarc-  fequitur  Paulus  indict.  I.2.C0- 

,g  tur  ^  nam  ex  prxdido  iudicio  dcmtitul.nu.4.  cvindici.§.  fed 
pofleilbiio  non  inrcrtur  plcnii  11  uquxritur,num.9.  vbigloifara 

pi -xiudicium ,  fcd  rcparabilc  in  intcrprcrando  ait ,  ex  probatio- 

iudtcio  pioprictatiY,  cV  idcb  illa  nc  poifcfsionis ,  induci  proba- 

tantum  cognitio  dcl  idcrarur,  tioncm  dominij ;  cum  non  aga- 

qux  futTkicns  iic  ad  tudkium  turprincipaliterdcco,  fcdinci- 
poilcisionismon  vcrb  ca,  qua  ef      dcnrcr,&  qualiricatiue  ad  fcrui- 

ict  oplls,u*  fupcr  proprictatc  cf-  tutcm,dc  qua  principalitcr  dif- 

ictfcntentiafcrcnda.DocctBar  ccptatur.ldcmarbitracur  Bart. 

toi.in  1.  i.n.3.  C.quorum  bono-  in  i.ii  prius,numc.  16.ff.de noui 

rum.Natta  conij.473.numcr.z.  opcr.nunt.Bar.&  Paul.in  l.pcn- 

libro.i.Pacianus  dc  probationi-  ult.  C.  dc  conditionibus  inititu 

bus,lib.i.cap.6.numc.  14.&  1 5.  tion.Parifius  conii.  1 1  ^.num.S. 

&  probatur  cxl.  1.  iuncla  lcge  lib.i.Sccusvcrbcifet.lldedomi 

ficuti,ali.is,ficut.$.  fcd  fi  quxri-  nio  principalitcr  tratiarctur, 
tur. ffiifcruj"cu>  vcndicctur  ,in  11  tunc  cnim  quis  cxacle  debcrec 

i  llJs  vcrbis://^c  autetn  rem  aciio  probarc  dominum  cfic ,  vt  cen- 

confefforta  rudit  ahj  cjuam  dommo  ict  Accurfius  vbi  fupra,ibi://< m 

jundicompettt:feru:tuicmcmmne  ji  (jutratur  tan  fit  domtmts  eitis 

mo  -vendtcarc  cotcji  ^udmucjut  m,cut  dtc  tt  debertjcruitutem,  ncn 

tenebt- 
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teAebitur probare cfuanqudm ,  fi 
non  effet  m  pojfeftone  feruttutts,id 
probarecogeretur.  Idcm  crgoin 
cafu  noitro  diccndum  cft ;  nam 
cum  difccptatio  non  lit  fuper 
dominio,&  propricratc,  fcd  can 
tum  lupcr  poflcisione,  cjuanuis 
hoc  pollcilbrium  iudicium  ha- 
bcat  admixcam  proprictatenii 

cum  dc  ca  tamcn  incidcrer  aea- 

i  •  • 

tur.,non  ltaplena  cognitiorc- 

quiritur,quam  Li  dc  ca  pronun- 

tiandum  eflct,  excmplo  prardi- 

&a:  confclloria:  actionis,  qua: 

cjuanuis  folum  compctat  domi 

110  prxdij ,  ipfius  pri*dij  domi- 

nium  non  picnc  probari  rcqui- 

ritur,  fiiupcr  dominionon  iic 

contcntio,led  tantum  fupcr  fcr 

,  uitutc/in  cuius  polfcfsionc  cjuis 

erat.  Cuiuscxcmpium  latisca- 

iu\ ,  dc  quo  agimus ,  aptatur,cu 

vcrus  fucceilor  maioratus  ,  abf- 

quceitis  fac^o,ncquc  apprehen- 

honc,poflcisioncm  habcat,lega 

li  ncmpc  tranilationc,iuxta  Rc- 

gias  dccihoncs .  Sufficit  itaque, 

in  pollcfsione  efle  lcgis  miniite- 

rio ,  ad  hoc  vt  maioi  atus  domi- 

nium,  &  proprietatcm  plcne 

probarcnon  aitringacur  \  cum 

iatis  fit,probare  iilud ,  quod  ad 

obtinendum  in  poflciloiio  con- 

*3  ucniensiit.  Rurfus,quiaquan- 

uis  hoc  interdi&um  poflefloriil 

habeat  admix tam  proprietate, 

a&io  etiam  ad  fcruicutem  habet 

candcm  admixcioncm  j  &  (icut 


poflcfsiQcx  l.Tauri  nontranf- 
.lercur^nifi  in  veium  fucccilbre, 
&  dominum,vt  ex  illis  verbis.L 
45  .patet ,  Quefegun  ia  dijfcftctcn 
delmayoradgo  deutere  fuceder  en 
e/jka.  quoquc  coieilbria  pro  (er- 
uitute,  foli  domino  compcdtj 
*4  &  nihilominus  fi  probetur  pol- 
fefsio  prxdlj,  fuHicit  ad  obtincn 
duminferuitute,  quanuis  do- 
miniunj  cxade  non  probetur. 
2  5  Eaenimqua:incidunt,n6  adeo 
exa&am  probationcm  defijc- 
rant ,  ac  n  principaliter  in  iudi- 
dumfuijrent  dcducla,iccudum 
fupcriorcm  intcrpretationcm, 
qux  vcriisima  cil .  Et  cil  ratio, 
quia  in  hoc  iudicio  cognoicitur 
fummarie  tantum  ,  &  quariiio 
eil  (uper  poflcfsionc,  &:  non  fu- 
per  dominio  ,  cv  pioprictatcj 
&  quia  haec  ad  alia  prartoria 
remIctitur,vtconftat  exverbis 
dict.l.5ubi:7V pleyto  fe  remita  d 
iadtchanueflraAudiencia}enpof  r 
fefsiony  proptedad,8ccx  l.io.fe- 
CjUenti,ibi:  La  remifswn  fe  haga 
a  las  nueflra*  Audieneias ,  tanfb- 
lamente  quanto  d  ia  propnedad, 
2.6  Exproprietatcitaquc  vcrbi  7{e 
mittcrejiztis  dcducitur ,  plcnam 
cius  cognitionem  habitam  non 
fuifle  in  iudicio  poflTcflorio.  1.  (i 
actioncm.C.dc  pacris,ibi:7>  af 
fctttone  hdredum  a/ijs  remtftjfe 
probetur.Llctt  hon  ignorem,  ve 
rius  cflc,  in  litcra  iliius  textus, 
Xemtttcre ,  vcrbum  nihil  aliud 

cflc, 


Digitized  by  Google 


f44  De  TenutajTeu  remed.pofTefTor. 


cflc,quam  conddnarc ,  &  gratis 
conccderc,vt  arbitracur  Hotto 
manus  in  iuris  commentario, 
vcrbo  Rgnittere .  Mclius  itaquc 
hxc  ientcntia  probatur  in  1.  (1 
lis.  C.  aJ  lcgcm  Cornel.  de  faJf. 
ibi:  JV  Ls pecumaria  apud peda- 
neos  itidtces  remtjja  eji:  hic  cnim 
remittcrc  iitcm  apud  iudices  di 

x-j  dhim  cft ,  pro  eo  cjuod  eft  cau- 
Lun  dcfcrrc  ad  alios  iud^es  •,  fi- 
cutinTcnutacontingit.  Q116 
rcfpiciuntadnotataa  Brifon.dc 
vcrborum  fignific.  libr.  16.  vcr- 
bo  J(enjittercs&c  "Rtmitti.  Et  huc 
fpctltant  tradita  a  Srcphano  For 
catulo  dc  Nccyomantia  iuris, 
dialogo  68.num.vltim.dumdo 
cct,mixta  vtrunqae  frmpliciu 
non  dominari ,  fcd  in  vno  eflc 
potiora  i  in  co  vidclicct ,  in  quo 
magis  admixtio  praeualeat,  & 
particcps  iitjillud  tamcn  prcua 
lcrc,cjuoJpcculiarenomcn  ha- 

*  7  bcat,idcm  auclor  docet.  Confc- 
ques  crgo  ciUicct  Tcnuta  mix 
ta  flt  cum  proprictatc ,  cum  ta- 
mcn  non  proprietas,  fed  poucf- 
iiopcculiaritcr  nuncupctur,in 
hoc  figniticatu  ciVc  potiorem,& 


in  ea  exadam  rcquiri  probatio- 
ncmmon  xque  in  dominio,iux 
ta  prxdiclam  dodfcrinam ,  qux 
materiae  noftrx  eft  admodum 
appofitifsima» 

3°  Et  contirmaturhxc  opinio, 
flanimaduertamus,  iudicium 
poiTcflbrium  mixtum  non  ita 
nuncupari,quia  plcnam  pro- 
piictatis  probationcm  delidc- 
rct,fcd  quia  iuris  adminicula  rc 
quirit vt  dowte  confiderat  Bal- 
dus  in  l.vnica,num.6.  &  7.  C.  Ci 
de  momcntanea  poflciT  fucrit 
appellat.idem  Baldus  cofi.  161. 
in  tine  Iibr.5.  qucm  rcfcrt  &  fc- 
quitur  Cxiar  Contardus  in  d.I. 
vnica,limitatione  i.num.  zy  8c 
duobusfequentibus. 

3 1  Et  prxdiclis  quoquc  adijcio, 
poflcflbrium  iurifdictionis  quo- 
dammodo  mixtum  dici,quia  in 
co  iuris  adminiculum  concurrc 
rcdebet,  vtitaintclligaturdo- 
ctrina  Mcnochij  dc  rctincnda, 
remedio  3j1um.5fo.poft  Ioan- 
ncm  Fabrum  in  $.retincndx,n. 
3 1  .Inftic.  dc  intcrdi&is,  &  cen- 
fuit  Contardus  vbi  fupra,  num. 
25.Sc  a6.34.6c  36. 


SVMM<tARl<iA  CnAPlTIS  VIL 

1    £\  E"NT E*NT I A  inTcnutalata^propric ,  ac  n/ert  interUcih 
torta  ejl. 

f         ln  cauja pojfeforia fententia  lata,diffnitiua  ejl. 

$  Tenuta 
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j  Tenutd  tudtcium,(juanuu pofjefforium J\t,quoad cogmtionem fumtna- 
rium  eji,^)  non plenartum. 

4  In  fummarto  remedio  non fit  tejitum publicatio. 

j  ln  Tenutd  remedto poffejjorto  an j ubltcatto f.at probat.onum^ 

6  Jn  Tenuta  copia  tejltum  Itttgatortbus  datur. 

7  An  tn  Tenuta  defecl us  tefttum  admtttantur. 

5  Jn  tnterditlu pojfcjforijs  tejiium  repulft propommtur. 

S>  Quado pofftfsto,^) proprtetas  altert  cxammt  referuaturjeuis prjciudt* 
cij  caufa  dtcttur. 

1 0  Quando per  legem  nouam  altcjuid additur/vel detrahitur  iurtCenttut 

non  dtcitur  ttts  Genttum,fed  Ctutle. 
1 j  Quoties  altcut  ret  aliquidaddttur/vel  detrahttur ,ncua  res  dicttur,f$) 

non  antiejua. 

1 2  Quanuts  m  aliquo  contraftu  apponantur  *verba  donattonis,fi  rx  effe- 
ttu  tamen  non  ejt  donatto,fed  tranfa£iio,pro  tranfaCtione  habetur. 

jj  Difpofttio ,  aud  de  fut  natura  efi  modalts,nontfficitur condttunalts» 
fjuancjuam  tn  ea  apponantur*verba  condtttonaha. 

14  Aclio  femper  debet  ejfe  ccrta. 

j  j  Verba  iegu  femper  debent  acctpt  in  fuo proprio,  fg)  genuino  fignificato. 
16  Quattdo  altejuidporefi  iudtcart  fecundum  mtnus potens ,  g/  magts  po- 

tenSytfuod pcttntius  eji,attendt  debet. 
j  7  %ron  e(i  nouum,eandem  iegem partim  declaratoriam  effe,parttm  cor^ 

rellortam,^)  parttm  nom  wru  deciftuam. 

1  i  Jn  cafu  dubto  itla  interpretatto  fumenda  cji,<juam  ftylus  adm  tfit* 
jp  Jn  fummarto  tudtcto  <vmca  dtlatto  danda  tantum  efi. 

2  o  Jmcjua  lex  non  dtcttur  ,<ju& poji  termtni  lai  ftm  defenftones  uetat. 

2 1  Ad  vnum  effeclum  tttducia,altum  operart  non  debent. 

22  Quando  dtjjertur  dolofe  tejitum produciio,(ecunda  dtlatto  datur  ,etfi 
lexprohtbcret. 

2j  Amudex  qut  fummariamcognitionemhabet  ,pofstt  ordinarie  proce* 
dere. 

24  Jn  Tenuta  infirumentorum  improbatto,^)  contradti~liotan  feripofstt. 

2j  Jn  tudtcio poffefforto  Tenuta  an  mtnor  rejiuuatur. 

26  Aiinor  non  rejiituttur  adutrfus  dtlatortam. 

2  7  Aducrfus  lapfum  tcmporu  legalu  mtnor  an  rejittuatur. 

28  j\ejttthtto  arbttratta  eji. 

2 9  Itnuta  ff) pojjeffrtum  interdiUum  in  tjuo  dtfferant. 

jo  Jn  ludtcto  7  enuu  an  admmantur  alttoru  qutjitonu  exceptiones. 
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DE  DIVERSITATE  INTER 

Tenutam  in  eius  natura  &  origine,  &  inter 
interdi£tum  pofleflorium ,  cuius 
naturxiameffe&aTe-  * 
nutacft. 


CiAPFT  SEPTl  MV<&f. 


in 


IXIMVS 

prsccdetibus  ca 
pitibus ,  Tenuta 
in  cius  origlne  rc 
mcdium  deten- 
tionis  bonorum  maioratus  tan- 
tum  cflc ,  donec  fupcr  pofleflb- 
rio  &  pctitorio  fcntcntia  cfTet 
kta,iuKiaI.^.titul.7.lib.5.  Com  x 
pil.cx  Icgc  vero  decima  icqucn- 
ti  cftccium  clTepoflcflcuium  iu~ 
dicium  docuimus ,  ita  vt  fuper 
poflcfsionc  amplius  difccptari 
nequeat,cum  folum  dc  propric- 
tatc  cognitio  relcructur.Ex  hac 
crgomutationc  qui  errettus  & 
dittcrentix  rcfukcnt,hic  tracla- 
recongruit. 

Prima  crgo  diucrfitas  cft  rc- 
Ipeclu  fcntcntix:  nam  fcntcntia 
in  Tenuta  lata ,  proprie  acvcrc 
interlocutoria  clt,cum  pronun- 
tietur  litcpcndcntc,doncc  fuper 
poifclsione ,  &  fuper  proprieta- 
te  lis  lit  definita }  ficuc  dc  Jnte- 


rimmtcrdi&o,quanuis  poflcf- 
fionimagisquamTcnuts  ^qui 
paretur,adnotauit  Raulus  Pari- 
lius  confi.  1 68.in  principio  libr. 
4-Gratus  confi.  io.num.9.Bald. 
in  Lvnica,num.  1  o.Q  dc  edi&o 
diuiHadrlanitoLPaulus  con£ 
^.lib.i.Capicius  dccif. 1 3.  &  5  5. 
ad  fin.&  dccif  1 89-num.  11.  In 
caufa  vcro  poflcflbria  fentcntia 
lata,dimnitiuacft,cum  camii- 
niat ,  &  luum  omncm  cfVectum 
fentcntia  ibrriaturquoad  poflef 
(ionenv,  cum  aliud  poflcfsio fit, 
aliud  proprictas,&  quxlibct  cx 
cisin  iudicium  deducla,  luam 
lpccialcm  determinationcm  rc 
cjuirat,vt  indicatRubricadc  cau 
fapoflefsionis,  &  proprictatis, 
&  probattext.  in  1.  Papinianus. 
fr.dc  minoribus ,  &  docent  Fa- 
bcr  in  §.  rcuncndx,numcr.27. 
Inftitut.  de  interdi&is.  Rcbnfrr 
fiis  3.  tom.  dc  matcria  pofleflb- 
rijjarticuLi.glofl^.Sicquc  cum 

Tenuta 
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Xcnuta  lic  c ffcct a  ca  u  fa  p o fTdlb  5 
ria,&  folum  proprictas  in  alio 
iudicio  difccpcctur  ,  fententia 
pollelsionls  omnc  caufam  pol- 
lelibriam  abioluic ,  diffmiciuaqj 
dicccur,  &  non  interlocutoria» 
iicuc  dc  Tcnuta  anrca  dieeba-* 
mus ,  &  infcrius  laiius  oftendc- 
mus. 

}  Sccunda  diucrficas  cit :  nam 
cjuoad  Tcnutam  fummaria  tjb 
tum  cognitio  deiidcrabatur,  v% 
cx  ciic^i.^.dcprehedicur/in.inr 
tcrdiaistamenpoIFcirorijs,  d<5 
quoriinacuraia  Tenuca  cffctca 
eft,plcne  cauudebctdifceptari,  6 
cap.cum  vcniiTcnt,  de  infticutiq 
nibusJVlanucrius  tit.dc  poucifQ 
rio ,  nu.  Z4.  Hxc  umcn  do&ri-i 
na  gcnerice  fumpca  verusima 
cft,in  cafu  tamen  noftro  no  ple, 
ne  &  ordinatim,  icd  in  fumnia-: 
rifsimo  iudicio  boc  poilcflbriu 
faniri  dcbct,cumalcge  io.nihU 
in  hoc  iit  innouacum .  Quanuis 
itaquc  Tcnuta  inccrd  iccum  pof 
fclforium  fit,atxamcn  quoad  cp  7 
gnicioncm  fummarium  rema-j 
nccvtcxdic-belcgis  lo.dcciiio- 
nc  dcprchcndicur. 

4  Tcrtia  diucriicas  cft ;  nam  in, 
fummario  remedio,  in  quode 
poiTcfsionc  non  tracVta t u i ,  teit iu 
publicatio  non  hr ;  ac  in  c :au iis 
poilcilbrijs  cadcm  lolennitas  fcr 
uatur,quaf  in  plcnar I;s  &  pcrfc- 
ctis  iudicijs  rcquiritur  ,  quoad 
publicationcm  ic&ccc,  conc^i-: 


iionem,&  cxtcra  acta  ordinai  ia 
iudicialia.  Sequitur  itaquc,in 
Tcnutx  iudicio  fummariisimo 
fccundum  di£tam  lcgcm  nona, 
publicationcm  non  tieri,  cum 
verb  ex  1.  io.pofTeilbrium  rcmc 
dium  fit  cffcctum,  attcftationcs 
publicaridebercdicendum  cft, 
licutdicimus  in  alijs  poilciforijs 
interdictis,  quanuis  fummaria 
fint,cx  Bait.doctrinainextraua 
ganti  Ad  rcpi  imcndum,  vcrbo 
JiguratQap\ci)  dccif.5  5.numc.3. 
Couarr.pract.  cap.  ij.numer^. 
Scd  quanuis  haxdc  iurccom- 
muni  vcrifsima  lintrin  poireilb^ 
rio  tamcn  Tcnutx,  publicatio- 
ncra  non  hcri,verius  cft,  vc  latis 
probacur  in  ditt.  1, 9V&  decima: 
ncc  neceflaria  publkatio  cft ,  cii 
iineca  copia  tcftium  litigatori- 
bus  dctur,  | 

lib.3.cap.i3.num.^7.qui( 
noinipicienduscft. 

Quartb,TcnutaapoiTcfsio- 
ncdiftert,  naminilla,  iicuc  in 
brcuilsimo  ,  &  fummarifsimo 
rcmedio ,  tcftium  dcJccrus  non 
admiitcbantur ,  vc  adnotarunt 
Capiciusdccif.55.nu.  4.  Couar. 
pract.c.  17^.4.  doccntes,in  iu- 
dicijs  iummarijs  &:  exccutiuis, 
vbi  non  diiceptatur  dc  poilcfsio. 
ncdandavcl  aufcrcnda ,  teitcs 
reprobari  non  poile  jfed  cum  cx 
1.  dccima,titul.7.1ib.5.  Compil. 
agatur  dc  caufa  poilefsionis ,  cV: 
in  totum  abfoluatur,Sdolapro- 

priecas 
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prictas  referuetun  confequens 
cft,teftcs  improbari  polfc,  llcnc 
ftyius  iudiciorum  obferuauit  in 
omnlb*  poircflbrijs  interdi&is, 
vt  adnotauit  Bart.in  cxtrauaga- 
ti  Ad  reprimedum,vcrbo  fum* 
marte,  Capicius  vbi  fup-ra  num. 

5  .&  Couarr.dicto  numcr.^.Sed 
cjuanuis  inficiari  non  polsic,  Te 
nutam  omnemcaufam  pofiel- 
(briamabfolucrc,  &foliim  de 
proprictate  in  alio  iudicio  dH- 
ccptandumeflc  •,  an  vcro  inca 
tCfteS  polsint  reprobari,magnac 
difrkultacis  dft 

%  Et  primodiccdum  videtur, 
reftium  dcfettus  &  obiectioncs 
admitti  pofle,  ex  fcquentibus 
confidcratiOnibuS. 

Prima  ,  nam  in  inccrdictis 
poflTcirorijs  teftiii  repulfe  pro- 
poni  pohTmc.vc  doccnt  loanncs 
Andr.  Abb.&  omnes  commu- 
tcr  in  cap.  veniens ,  dc  icltibus, 
Imolaibi  num.23.  Felin.axnu. 
1 3.Romanus  lingulari  28  3.L.1- 
francus  in  cap  quoniam  concra, 
dc  probac.numc.  8  3.  Franciicus 
dc  Arcc.in  dict.cap.venicns ,  de 
tcitibus,per  cocum,pra:cipuc  7. 

6  H.columna ,  Capicius  decif. 
55.num.5.cumpluribus{cquen 
tibus.Couarr.pract  cap.  1 7.  nu. 
3.4.5C  5-Molina dc  primog.  lib. 
13.cap.13.nu. 66.  Atintcrdidtu 
Tcnutar  polTcflbrium  elTc,cx  fu 
pcriori  dottrina,cx  dict.l.  10.  ta- 
cilc  deprehendituriconfequcns 


rehied.pGffleflor. 

?  itaquc  cft ,  fimilem  obferuatio- 
riemadmitti  dcberein  teftium 
obiectionibus.l.  (i  peculium.  §. 
is  cui  fcruus.fF.de  ftatulibcr.  ibi: 
Vt  m  hoccaterii  legatarijsfimdtt 

Secunda  confidcratio  eft,  na 
m  l.^.&decHnaCompil.titui, 
7-libr.5.  qua:  dc  Tenutaagunt, 
de  teftium  obiettionibus  nihil 
dccklicur;  folum  enim  in  d.  1. 9. 
terminus  datur  ilii  inftantiai  fi- 
ne  vllaprorogationci  &  tamen 
quia  poflefsio,&  proprietas  alte 
riexamini  referuabatur ,  &dc 
lcui  preiudicio  agebacur,ftylus 
admifit,&  recepit,vt  ncc  publi- 
catiofierecnecteftcs  improba- 
rentur,  adinftaraliorum  iudi- 
cior u m ,  in  cjuibus  fummatim 
cognofcitutj  vtdelntcrim  in- 
terdicto,&alijs,inquibus  dum 
caufapoftcfsionis  &  propricta- 
tis  hnicbatur,fentcncia  tantum 
intcrlocucoria  fuper  cis  pronun 
tiabatur,fupra  docuim9:abfquc 
reprobacionc  tame  ceftium,nec 
corum  publicatione ,  vt  ex  cap. 
venicns,  2*  dc  tcftibus ,  omnes 
fcriptores  communitcr  eliciut, 
&  luperius  oftendimus.  Sed  cu  »• 
ex  1.  ichoc  remcdium,quanuis 
fit  fummarium,&  cxccutiuum, 
ht  tamen  poiIciIbrium;&  in  in- 
terdicYis  poileirorijSjquanquam 
fummarijs,&  breuilsimis,obic- 
ctiones  ccftium  admictancur,  vt 
inprima  cofideratione  animad- 
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uerti-,cx  ncccflfaria  cofequentia 
cu  mutationc  iudicij ,  &  ftylus 
quoq-,  mutadus  cft,&  illu  mcti 
ri  dcbcmus  iuris  rcgulis,&  tra- 
ditionibus,ii  cxprclfe  aliud  dc- 
cifum  non  fit. 

Tertia  cohderatio  cft ,  nani 
quanuis  fccundum  dictam  1. 9. 
hoc  iudiciu  Tcnutc  ellcr,&  ni- 
hildcpoflcfsioncdilceptarctur, 
•  perlegctamcndccimimutatu 
cft,&  ad  vera  polfcfsionc  rcda- 
ctu,&ficn6cft  rcputidum  vt 
Tenutc  iudiciu,  fcd  pro  polfcf- 
foriohabendujargumeto  tex. 
in  1  ius  ciuilc.  ft.de  iuftitia  &iu- 

x  o  rc,vbi  probacur,quadoper  lege 
nouaaliquid  additur,  vcl  dctra 
hituriuriGcYiu\iusGctiunon 
dicUcd  Ciuilc,  vbi  Paulus  n.i. 
ailcric.fi  pcr  ftacucum  nihil  iuri 
ciuili  addicur ,  vel  ab  co  adimi- 
tur/ius  ciuilc  dicedum  cflc ,  no 
vcro  ftatutu.vbi  Iaf.n.  10.  con- 

1  1  c!udit,vbicumquc  ccrcx  rciali 
quid  additur,vcl  dctrahitur,no 
uam  rcm,&fpccic  dici.Quibus 
acccdunccradicaa  Doicoribus 
per  tex.ibi,  in  l.  cu  proponeba- 
cur.  ff.dc  iudicijs,&  in  c.  confu- 
luit,dc  Iudxis  &  Sarraccnis. 
Conftaccrgo.inomnibus  hoc 
iudiciu  pro  pollcflbrio  habcn- 
dum,&in  co  ccftcs  improbari 
poflc,cu  Tenurx  nacuraiam  ac 
cendi  non  dcbeat,fccundum  fu 
pradi£tam  interprctationcm, 
ied  natura  iudicij  poffeflbrij. 
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Quarta  confideratib  cft,nam 
quanuis  cx  l.?.hoc  iudiciu  elTec 
Tcnutx,&  ex  l.decima  eodem 
nominc  nuncupetur  j  cum 
quoad  effe<5tum  tamencxlcgis 
difpofitione  pofleflbrium  lir, 
omnia  content»in  inrcrdicVts 
poflcflbriis ,  in  hoc  interdidto 
prouifa,€c  comprchcnfa  ccn- 
fentu  r ,  argumento  text.  in  1.  fi 
1  2  vnOtVcrCicul.fedftnuerl/o.  ff  lo- 
cati ,  vbi  probatur ,  vtffcuanuis 
in  aliquo  gontra&u  d|ponan- 
tur  verba  donationis,li  ex  cfTe- 
dtu  tamen  talis  cocraclus  appa- 
reat ,  non  efle  donationem,  fed 
trafa&ionem,  tunc  iudicadum 
eflc  de  illo  tanquam  dc  contra- 
ctu  trafa&ionis ,  &  non  tanqua 
de  contracf  udonationis.Et  co- 
firmaturcx  co,quiadifpofitio 
qux  defuinaturacft  modalis, 
noncfficiturconditionalis,nec 
?  amictit  nome  difpofitionis  mo 
dalis,quanquain  caapponatur 
vcrba  conditionalia,fccundura 
gloffingularem  inl.Mxuia,in 
vcrbo,a>r  motmme  nto.ff.de  ma- 
numifsis  teftam  quam  vbiquc 
fcquutur  Do&orcs.  Q>m  crgo 
pcr  vcrba  exprefta  lcgis  dcci- 
mcj.Tenutc.  rcmcdium  fitpof. 
fcflbriu,naturam  flmiliu  intetl 
didoruncccftariofcqui  dcbet, 
ncc  poftcftbrios  efTc«5lus  amitte 
re  pOtcft ,  quanuis  Tcnuta ,  & 
fummarium  i udicium  appcllc 
turmam  fccudum  fupcriorem 
D  argu_ 
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argumentationc ,  fi  eft  modus,  uit  Bald.in  1. 1  .n.x.  ff.  dc  excep- 
nopotcfteflcconditioi&ficft 
coditio,n6  potcft  efle  mod';  & 
fic  fi  eft  Tenuta,non  poteft  efle 
poflefsioj&  fi  eft  poflcfsio.non 
cftnudaTenuta. 

Quintac6fideratioeft,nam  16 


adiofcmpcrdebctcflccctta  & 
periccta.vt  fciat  rcu^uibus  dc 
tcnfionibus  vti  dcbcat  ,quote- 
porcA  ouadilationc&quoiu 
dicio  cxpeiiatur.l.quod  in  hc^rc 
dc.  J.  cligere.  fF.  dc.  triburorin, 
\b\:£ligerc  <juis  debct}qua  acito- 
ne  cxpoiau  rsvtru  de  pcculio^an 
iriiueor /a.Culcxcrgo  mutauc 
rit  acYioi;cTcnut£,&eaad  intcr 
dicTu  poflcflbriu  rcdcgci  ir,cofe 
quenccrdiccndu  videtur,ac.tio- 
nc  mutailc  cii  omnibus  atti ib  u 
tis  &  cffcctib'  poflcflbrijs  ,  &  fc 
cudupollcfsionis  natura,  in  iu- 
dicio  experiri  litigatorcs  dcbe- 
rcjalioqui  cnim  actio  non  eilec 
ccrta,&c6pleca,iicum  poflcf- 
lionis  cflct ,  poflcflorij  cfTcCtus 
cx  ca  non  rcfultarcnt. 
15  Sextacofidcratioiitababfur- 
do  vitado,&:  rcmcdijs  rcpugna 
tib°,  cu^aldc  intcr  fc  diftet  Tc- 
nuta flncpoflefsionc  hacalteri 
iudiciorcfcruataiVclTcnuta  cu 
abfoluta  poflcfsione,dc  qua  am 
pii*  cognofci  no  pofsitjcjuo  ca- 
fu  qusnuis  verbalcgis  aliud  in 
ci9  cotcxtuperfuadcrct,fempcr 
accipi  dcbcrc  in  fuo  proprio,& 
gcnuino  fignihcatu,  cofidcra- 


tione  rci  iud.Ex  quodeducitur, 
b  omnibus  prapoflcfsione  Tc 
nutam  habendam  &  ccnfenda, 
cum  remcdium  poflcflbriurn 
lcx  eam  crTeccric 

Scptima  confideracio  eft,  vc 


quan  uis  verba  diclx  legis  dcci- 
mx,poflcfsionc,&cms  natura, 
&  Tenut?  quoqueoriginc  rcf. 

f)iciat,6c:vtcrq;intcllcct'  liccrc. 
egis  coueniac,hoc  cafu ,  caqua 
potctius,remediu  poflcflbrium 
pr^ualcrcdcbet:argumcto  tcx. 
in  l.quxricur.iT.dc  ftatu  homi- 
nu,cx  quo  DocTores  regula  co- 
ftituut ,  vt  quado  aliquid  polsic 
iudicarifccundu  minuspotcs, 
tk  magis  potes,  qdpotctius  cft 
attedi  dcbcat .  In  cui'  cofirma- 
tionc  plura  adnocauit  Forcatu- 
lus  in  Nccyomancia  iuris ,  dia- 
log.tf  8.n.  6.  Facit  text.  in  l.fi  pc- 
culiu.  $.is  cui  feruus.rf.de  ftatu 
liber.  &  gl.  inl.de  quibus,gl.r. 
ft.de  lcgibus.Indubio  itaqj  ex 
pixdictal.  io.pofldlbrios  efTc- 
ctus  deducercdcbemus,fccudu 
naturainterdicti  polfciTorij ,  Sc 
no  flmplicis  Tenutx ,  tcftiuq; 
defecrus  admittere,  flcut  rcgu- 
laritcr  in  omnibus  poflcflbrijs 
intcrdidtis  admittuntur. 

In  cotrariu  tamcn  alix  cofide 
rationes  vrgct,quibus  tcftiuni 
obiectiones  &  defe&us  in  Tc- 
nutx  iudicio  admittcndos  non 
cfle,defcndi  pofsit. 

Prima, 
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Prima,quiacjuanuis  verufic, 
in  poileflorijs  inccrdictis  ccitiii 
dcfcctus  admitci,&cx  d.l.  i  o.in- 
tcidictum  Tenuca:  lir  vcrcpof- 
fefcionisifancic  ramcn  prardLta 
lex,in  omnibus  alijs,pr£tcr  po£ 
fefsioncm  ,  Tenutx  iuJicium 
cius  origincm  non  murarc ;  iic- 
cjuecjuanuis  lcx  non  cxprimat, 
improbari  rcftes  polsjnr,necne, 
fumi  tanicn  dcbec  inrerprcra- 
tio  ab  ipfa  lcge  9.cum  citra  pof- 
icisioncm  innouara  non  iit ,  ex 
cjua,  &  ciusnacuraacccnta,ce- 
itium  rcprobacionon  admirre- 
barur,  vt  iupcrius  abfcjuc  vlla 
con  t ro u cr iia  conc I  u  Iti  m  c it  j i d c 
icacjue  inrcipretari  dcbemus  cx 
diitre  1.  lo.decihoncjcum  in  hoc 
niliil  ctiam  immutauerit,  icd  fo 
lum  cjuoad  pofleisionc  nouiiu- 
ris  decihuaiit.  1.  anciilx.  C.  de 
17  furtis.Ncc  nouumin  iurc  cit, 
vnam  &  caJem  lcgcm ,  partim 
dcclaratoria  elie ,  partim  cofrc- 
doriam,partim  noui  iuris  deci- 
fiuam.  ltatj-,  pra:ditta  1. 1  o.in  eo 
cjuoddccidit  cjuoad  poilcisione, 
tanquam  lexdc  nouoedita  ac- 
cipicnda  ciVui  eovcro  cjuod  ex- 
prcile  nondetcrminat,  lcxvc- 
tus  cuitodui  dcbct,  iuxta  laio- 
nis  dodtrinam  in  1.  no  dubium, 
num.  1 1  .C.dc  legibus,&  ea  quc. 
adnocauimus  iu  i.zoo.Scyli,nu- 
mer.  18. 
Scctida  cofidcracio  eit,vc  qua- 
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ficulcaccm  haberct  in  cius  intel- 
k£tu,&dubij  eflcm',  an  teftium 
obiecTioncs  aJmirti  dcbercnt, 
in  cafu  dubio  ilJa  intcrpretatio 
faciendacit,quam  fiylus  rccepe 
rit.l.minimc.  l.ii  dc  inccrprcra- 
tionc.fT.de  lcgibus.l.  ccrti  iuris. 
C.de  iudicijs.c.cum  dile&us,dc 
confuctudinc,vbi  Abb.  n.^  ide 
in  c.  1  .dc  conltirut.  nu.  14.  &  ibi 
Dccius  codem  nu.Craucc.coni. 
20  1 .11. 1 1  .&  1  z.docens,tale  pr^- 
fumi  mctcm  legiilatoris ,  cjua- 
lis  citiccucaobicruantia,  &  in 
fioc  cafu  dcccnnalcm  coniuecu- 
dinc  fuOicere  cocendirjle^uicur 
Ivlol.dc  pi  imog.lib.2.  c.6.n.  57. 
&  iecjuecibus.  Mos  tamen  iudi- 
cioi  u  rcgularircr  admiiit ,  vt  tc- 
ites  in  Tenutis  no  rcprobetur, 
vt  iupciius  diximus.cjui  icruan 
dus  eit,cx  l.vlt.C.de  iniurijs,vbi 
Angc.n.^.&probar  cex.in  c.li- 
cuc,dc  rc  iudicata,&  in  c.ex  infi- 
nuatione,dc  appcllat.  &  in  c.  cx 
litci is.de  conftitut.cradic  Alcx. 
-conii.  240.11. 2-lib.  6. 

Tcrtia  coniideratio  cit,  nam 
cfuanuis  Tcnuic  rcmediumiit 
poflcflorium,eit  tame  iunima- 
rium,&  executiuum,cx  Mcno- 
chio  dc  rctineiida  poflcisioiic, 
rcmcdio  3.num.448.cjuicxRe- 
buffo,&  alijs  ibidcm  n. 4fc.hr- 
mac,  vnicam  dilacionem  dan- 
dam  in  hocfummariointcrdi- 
i\o  ad  produccdos  ccl'tcs,&  obij 


uis  pi^dictx  legis  1  odccilio  dif  cicndii  cocra  coru  acccitacioncs. 
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Iuemcrgo  ftaruit  prxdi&a  lcx* 
io.cu  vnam  tantum  difationcrn 

prcbcat;fequitur  crgo,ad  tcftiu 
defccius  probandos  nouamdi- 


ic  adn>crius  iuris  rcgulas. 

Quarta  coiidcratio  iit,na  qua- 
uis  publicatio  teitium ,  &  coru 
obie&io,  dicatur  dcfenfio ,  qux 
in  omni  iudicio,ctia  fummai  io, 
dcncgari  ncquit,  vt  pcr  Bart.  in 
extratia^anti  Ad  rcprimcndu, 
vcrbo,rummaric,&Doaores  in 
Clcmcnt.Sxpcdc  verb.  flgmE 
*o  hic  tamcn  dcfenfio  no  ncgatur, 
fcd  tcrminus  ftatuitur,  inquo 
omnia  pcragantur :  ncc  iniufta 
lcx  dicitnr,qux  poft  tcrmini  la- 
pfum  vctar,cxccptioncs,  dcfcn- 
iioncs  A  dercctus  opponr,  iicuc 
iniqua  diccrctur ,  fi  iimplicitcr 
&  abiolutc  prolnbcrct,cx  Ealdi 
doctrina  in  l.vlt.§.in  coputatio- 
nc.  C.dc  iurc  dclibcran.  &  pro- 
bat  fcntcntia  noitra.l.y.titu.  1 8. 
libr.4.  Copil.qux  poft  tcrminii 
ad  omne  cocluiioncm  prefixu,- 
nulias  cxccptioncs  admittit, 
nec  tcftium  improbationes:ncc 
cx  hoc  iniquitatcm  habct  lcx 
qux  nonprohibuit  cxceptioncs 
opponi,icdpofttcrminum  op- 
poni.  Et  limilcs  iurium  traditio 
ncs  defcndit  Romanus  coniil. 
3ii.  cuius  initium  cl\,Incafu 
propofiu, num.  3-&:  4-ibi :  lgttur 
contcquens  cfl ,  njt  iudtccmuf,ex 
conitttuttone  ncn  Ccnfert  conceffum 
X 


11 


remed.pofleflbr. 

producereiadrvhimosdtes  tnfta^ 
/#*  pofsit  prorogare;  quo  pcrti- 
nct  dccifio  tcx.in  l.z.tit.21.  libr. 
4.Compii.vbi  in  vys  executiuis 
4  fummarijs  prima  dtlatio  a  iu 
diccprorogarincquit,  quantu> 
uis  «ontra  tcftcs  obicCtum  fit. 

Qmnta  coniidcratio  eftjquia 
ad  vnum  cfTc&um  indu&aco- 
ftitutio ,  alium  operari  non  de- 
bet,iuxtaClcmcnt.  1.  deprx- 
bendis,  cap.  tranfmiflx,  dc  vcr- 
bor.  (ignih.Uegata  inutiliter.iF. 
dclegatis  i.l.cumtalc.$.  vltim. 
ff.  de  condit.  &  dcmonft.  Cum 
igitur  prxdi&a  lcx.  10.  foluin 
iudicium  Tenute^  poileiforium 
cfFecerit,  alios  effeCtus  non  dc- 
bct  opcrari  prxtcr  ipGtm  poflcf 
fionem,prxcipue  cumdi&alcx 
caute  dixeritjCitrapoueisionc, 
in  fuo  roborc ,  &  firmitatc  ma- 
ncrc  prxdietam  coftitutionem 
lcgis9.  Quibus  acccdit  decifio 
tex.in  l.quod  de  bonis.$.  1 .  &  vl 
tim.  ad  l.Falcid.  1.  fcire  debetis. 
C.vt  in  poilefsionem  legatoru. 

Sexta  coniideratiocit,  nam 
quanuis  non  dctur  tcrminus  ad 
obiectiones  proponedas,&pro- 
bandasjcopia  tamc  teftiu  litiga- 
toribus  datur,&  ad  eoru  produ- 
dtionc,cognitioncm,&  iuramc- 
tu  citatur;  &  fic  cu  perfonx  iint 
cis  notx,intra  rcrminum  inftan 
tix  poterut  improbarc.  Abb.& 
DoCtorcs  in  c.prxfcntiu,dc  tcft. 

Molin. 
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Mol.dc  primog.Iib.^.c.i  3^.67.  zz 
ibbQuauti  femper  daretur  parti- 
bus  copia  probattonu.NuWu  itaq; 
prciudiciu  refultacquauis  nou9 
tcrminus  no  prxhniaturj&  fra9 
lcgi  no  ricqua:  folu  dc  pollefsio 
nc  locuta  eft,ad  aliud  quod  non 
prouidit,cxcedcndo.  Hxc  funt 
qua:  vlcratradira  a  Doctoribus 
prxcipuc  vrgere  videtur,&dilri 
cile  quxftionem  reddut,dc  qua 
ita  dubitauitMolin.de  primog. 
iib. 3-c.  1 3.11. 65/111  rin.&  in  n.66. 
vtad  cius  relolutionc ,  Rcgiam 
inrerprctatione  dclidcrct,  &  in- 
tcrimdeliberadu  rciincjuat.Ego 
tamcn  ingcnuc  agno(co,&  fum 
perfualus,  mcnte  legiilatoris  in 
d.l.  io.fuiile  dc  noua  lcgc  conde 
dacircapoflefsione,ne  licigato- 
rcs  tocinftatijs  &fumptibus  (e 
vcxarcnt,li  dc  poirdsionc,&  dc 
proprictatc  rclciuaretur  cogni- 
tio,cotradeciiionc  tex.in  l-4.de 
inofficiolo :  puto  tamcn  in  alijs 
omnibus  cicra  pollcisione,niiiil 
immucacum  elle  a  d.l.  1  o.  Arbi- 
tror  icaq  jjdccifionc  d.l.9.cilc  ob 
fcruanda ,  &  fic  publicationem 
telciu  rieri  no  debcrc,neq-,  coru 
defcdus  j-ioft  lcgalc  dilatione  a 
lcgc  prxhxaadmitci,  cum  poft  23 
eamabkji  nouoccrmino  caufa 
pollclsionis  riniri  debcar;prcfer 
cimquia,vc  fupra  oftcdimus,lici 
gacoribus  copia  tcitiu  datur :  in 
termino  itaq;  inftatix  obiedcio- 
ncs  proponerc,  &  probarc  pof- 


Ss 

funt.Si  tame  aliquis  cx  eisdolo- 
fe  difFcrat  ccftiii  prodiiwVionem 
vfq-,  ad  hnc  ccrmini,ica  vt  aducr 
farius  no  pofsicobcermini  defc- 
ccu  obiectioncs  probare*,boc  ca- 
fuputare,terminu  copetcnteei 
prxftandiLcu  aliqua  graui  pcc- 
na,fi  intra  eu  116  probarcr,  vc  in 
fimiliftacuicClemecinaScpc,de 
vcrb.iigniri.vbi  quauis  iiimma- 
ric  procedatur,&  iinc  iudicij  ri- 
gura,hac  claijluli  lummusPoci 
f  ex  incerprctado,ait,litis  cotcila 
tione  fieri  no  dcbere ,  &  excep- 
tiones  dilatorias  repcllendas,  & 
reftiu  multitudine,  &  coru  pu- 
blicatione/itatamc  inquit  pro- 
cedcndu ,  vt  vei  itas  no  occulte- 
tur ,  nec  legitimae  defenfioncs 
ob  dcfecVu  cermini  tollantur:  & 
probat  in  indiulduo  glo.  ibi  vcr 
bo ,  defenfiones /egtttrme,i\l'is  ver- 
h\s:Verba  igttursSmrfigura  tudt- 
cij  y  licet  todant  alto.ua  ex  his  tju* 
ordwant  tudtctum ,  non  tame  tlla 
(ju£  mfiruutyft)  dectdut  caufam. 
^Non  efi  ergo  mtrumjiprohatio- 
nes ,  legtttma*  defetificnes  ta* 
lis  tudex  adrmtttt.  ^hiihtligitur 
talts  iudex  ormttet  ,per  tjuod  jm^ 
pedtatur  ,  uel  occuitetur  cofm- 
tio  *verttatts  .  Et  probatur  irf 
Clcmcntina  ,  Dllpendiolami 
de  iudicijs  ,  vbi  in  cauiis  ,  in 
quibus  lummaric  cognofccn- 
dum  eft  ,  potcft  iudcx  arbi^ 
trari  ,  &  ,  ipfi  vilum  hjc-j 
rit  j  obfcruarc  iudicium  ordi- 
D  3  narium, 
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narium,  &  non  fummariumi 
quam  opinioncm  x<]uam,&  iu 
ridicam  cenfco.prarici  tim  in  rc 
canti  prxiudicij-,  cum  damnum 
illatum  litigatoribus,  in  alio  iu- 
dicio  poileilbrio  rcparari  non  *5 
pofsitiea  cnim  rationc  in  intcr- 
didis  pofleflbrijs  rcpulfr  admit 
tcbantur ,  quiaex  (cntetia  in  eis 
lata  damnum  irrcparabilc  rcful 
cabat j&  ideb  in  interdido  Intc 
rim ,  quanuis  pofleflbrijs  remc- 
dijs  accjuipararetur,  improbari 
tcftcs  non  potcrant :  nam  cum 
de  poflekionc  dilceptandum  ef 
fct ,  rcparabile  eracprxiudiciu, 
vt  tradit  Maranta  dc  rcpulia  tc- 
ftium.6.parc.ex  num.  1 3.C0U& 
pract.c.  i7.cxnum.5. 

Quintb ,  Tenuta  a  pofleflbrio 
iudiciodiftat,  nam  in  Tenuta 
inftrumencorum  improbatio, 
&  cotradictio  rieri  non  potcrat, 
nifl  manifcfta  eflec  fulpicio  falfi 
tatis ,  cjiuu  facillimc  poflet  exa- 
minari.docct  Maflucrius  in  pra 
xKcic.dcpoflcllbr.iuim.zj.Co- 
uar.practcap.17.nu. 5. veril.  no~ 
no/rjbiyigjc.  In  interdictis  tame 
poileilbrijs  fcripcuraru  impro- 
bacio  locum  habec ,  vc  praedicci 
fcribenccs  doccnt,&  arbitratur 
Moiina  dc  primogcn.lib.^.cap. 
13.num.68  CumcrgoTcnuta 
fit  de  poflcflbrijs  intcrdictis  cx 
di&.l.  1  o.prcdidta  fcriprurarum 
concraditiio  admicccnda  eft.Pu 
co  camen,  prxdictam  do&ri- 


nam  acdpi  dcbere  fccundum 
anccriorcm  diftinctionc,&  cum 
pncdido  temperameto,ne  cgrc 
diamur  tcrminos  decifionisprc; 
dictx-  Jcgis  decimx. 

Scxca  diuerfltas  inccr  Tcnu- 
cam,  &  interdictu  pollcllbrium 
cacft  jnamcjuanuis  inTenuta 
minor  non  eilct  reftituedus  ad- 
ucrfus  probacioncm  omillamj 
cum  Icuis  prxiudicij  \xC\o  dicc- 
rctur,refpcc"cu  caufae  poflefsio- 
nis,&  proprieratis,qu£  cotinuo 
difcepcandx  crant,vc  adnocauic 
Capic.decif.i^.n.z.&exeo  Co 
uar.prad.q.i7.n.4-Mol.  dc  pri- 
mog.lib.3.c.  1 3.  nu.63.  cradcns, 
nuqua  vidiilc  predictam  rcftitu 
tione  concedi  in  Rcgio  Senatu, 
dii  de  Tenutadifccptatio  craf, 
quinimb  in  cjuada  licc  fuifle  dc- 
ncgata  afrirmacjpoftcaverbcjua 
inTcnuca  dc  poileilbrio  agicur, 
praedicta  refticucione  coccdi  dc 
bere  cocediticu  in  omnibus  pof 
fcilbrijs  rcmcdijs  no  dcnegccur 
aduerfus  omifsa  probacionc  rc- 
fticucio,ex  glo.vlc.in  l.vnic.  C.fi 
de  mometancapoilfueric  appcl 
lac.Capic.decii.ij.n.  n.Coua. 
d.c.  1 7»n.  3  .Ego  tame  vcri*  cxifti 
mo,refticutione  in  hoc  cafu  mi 
nori  aducrfus  omiflam  proba- 
tionc  dcncganda  cflc;cu  prxdi- 
ctal.io.reuitat-,&c]uia  quanuis 
in  remcdijs  poilcflbrijs  rcftitu- 
cio  cocedatur,inrerdi£cu  tamcn 
Tcnucc.  cft  rcftxi<5tu,&  limicacu 

addl- 
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ad  dicta  1. 9.  cu  foliim  cius  dcci- 
iio  quoad  poffcfsioncm ,  &  eius 
cftcctusmutacahciquoad  ordi- 
lic  vcro  iudiciariu,dilationes>& 
alias  iblennitaces,ncccllari6  ob- 
fcruanda  eft  decifio  dictx  1.  9. 
cx  qua  nulli  dubium  fuit ,  rciti- 
tucioncm  no  conccdi.Ec  conrir- 
matur  ex  dccihonc  Icgis  primg, 
ticu.19.lib-4.C0p.vbi  reltitucio 
116  datur  aducrfus  iupplicacio- 
ne  omiisa ,  &  craniic  ientctia  in 
re  iudicacaiin  quomai9ineft  prc; 
niuiciiijquain  TcnUta-,  cu  pro- 
prietas  in  ea  rclcruetur,  danucji 
rcparabilc  ht  pcr  iudicium  pro- 
prietacis:&  antc  lcgis  Copilacio 
nis  decifionc  deciium  vidccur  a 

1.  vltim.cit.i4.p.3.&:deiure  co- 
muni  probacur  in  Autli.  Qua: 
fupplicacio.C.dc  prccibuslmp. 

•  orrer.&traditmagiftralitcr  Re 
buf.ad  lcgcs  Rcgias.  1  .to.in  pi  c; 
fationc  ad  titulu  de  fupplicat.q. 
io.&notanccomuniccr  Doclo 
rcs  in  cap.  Cx  litcris,dein  integ. 
reft.Pcrez  in  I.2.5  .tit.  3.1ib.z.Or- 
dinamenti. 
16  His  acccdit,nam  minor  non 
rcftituitur  aducrius  dilatoriam 
omillauijVt  tradic  Couar.pract. 
c. 26.11.4.  Sforcia  dc  rcititutione 

2.  p.q.64-art.7.nu.46.  Et  prxdi- 
0&6  fuftragatur,  nam  verbum 
Rcititucrc,ad  proprictacc  perti 
nct,vt  arbitratur  loan.  Anurcas 
in  additionibus  ad  Spcculatorc, 
tit.de  actionc,&  pcticionc.  $.fe- 


r 

J5 

quitUT  ,vcvho  htrcditatem.  Ant. 
de  Buti  io  in  c.cum  ad  fcdcm,n. 
2 1.  de  reftit.  fpol.  &  conducunt 
ompia  adnotata  a  Couar.  prad. 
c.16.  n^.quiex  mulcorudodtri- 

z7  nacradic,aducrfuslapfum  tcpo 
ris  lcgalis,&  ad  opponedos  dcfc 
ctus,&  pro  re  retr  ahenda ,  &  in 
alijs  caiibus,cjuos  cogeric,mino 
re  reftitui  no  debcre.  Scd  niliilo 
minusquauis  rcgularitcr  cxifti- 
me,adintellec.tul.s>.&  io.mino 
ri  reftitutionc  no  forc  coceden- 
dajarbitrio  tamcn  Scnatus  rclin 
qucrc,qualitate  cauf^,  &  perlb- 

2g  narii  infpccta,vt ccient  Hoft.  & 
Imol.in  c.cora,in  hne,  dc  rcftic. 
in  integr.prajfcrtim  hcallidicas 
adueilarL)ancerueniret:argumc 
co  fingularis  tex.in  l.prxfecti.ff. 
dc  minoribus/in  illis  vcrbis:/V* 
jtih  tjuidemprxtortoex  fua  fcn- 
tentta  tn  integrum  pojjunt  rejiitue 
reytjuanuis  appellat  1  ab  his  no  pof- 
jit .  Hxc  ita  tam  uarte ,  quia  ap  * 
petlatio  qutdemtini<juitatis  fenten 
tu  Qucrellam  \  in  mtegrum  njero 
reJlttutio,crrorts prcprij  njent* pe- 
tittonesvei aduerfarif.  (trcunuen- 
ttonts  aliegaticnem  contmtt .  C  u  i 
conuenit  tex.in  l.prator.$.Mar 
cellus.fT.de  iuiicijs ,  &  doclrina 
Bart.  in  1.  &ft  fine  ,  numer.  1. 
vcrfic.  namjitikt.  ff.  rcm  ratam 
habcri  ,  &  Couarr.  vbi  fupra, 
qui  cx  caufa  aducrfus  lapium 
tcmpotis  lcgalis  reftitutioncm 
admittit  .  Cui  patrocinatur 
D  4  Mauri- 
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Mauricius  de  rcfticutionc  in  in- 
tcgrum,cap.  5  j.numcr.  1.  &  2. 
Storcia  eodem  tractaru.2.part.  30 

qu.elt.S4.artic7.ex  num.4<>.& 
nouifsime  in  Tcnutoc  matcria 
hanc  quaeitionem  difputat  Mo-  ■ 
lina  Thcologus  tom.3.  dc  iufti- 
tia,aiiputatione  638.num.9.  & 
ante  cum  Gutierrcz  praccicar. 
quzft.lib.z.queft.SS.pcrroram, 
qui  omnino  inlpiciedi  iunc.Rc- 
gulariter  vero  concludo.reitiru 
'  iTenutadcnegadaeirc. 
Septim6,Tenuta,&:  poirciTb 
&  ritim  interdictum  in  eo  diffc 
runt,quodTcnuraineiusorigi 
nc  nuilam  habcbat  proprictatis 
admixtionem,iu  xta  b.ticul.  7. 
libr.5.  Comp.exl.vcrodccima, 
prardkto  ckui.&  lib.  poilcisioni 
adiunda  propiictas  cit,  itavt 
miinpciitoriovinccre  nonpo 

rio 


obtinere  pokir,  vt  in  cap.  6.  ad- 
nocauimus. 

-  Ociauo ,  intcr  Tcnutam  & 
poilciforium  intcrdidlium  ,  ea 
difterentia  adijcirur:  in  mcro 
cnim  iudicio  Tenurae  ,  alcioris 
qureltionis  cxceptioncs  non  ad- 
mittcbatur,  fed  iudicio  ordina- 
rio ,  &  plcnario  rcferuabantur: 
&raciocrac,  quia  Tcnuca  crat 
quxitioracTi,  &  primx  infpc- 
&ionis,&  figurje  potius ,  quam 
iuris :  cius  itaquc  fubtilicas ,  & 
fumma,  ftriftaquc  cognicio  rc- 
feruacacracpofleiTorio,  vbide 
iurc  cranilationis  poflcfsionis 
difceptabatur.Cum  crgo  Tcnu 
rce  rcmcdium  iam  poiTeilbrium 
a  dicla  legc  dccima  cfficiatur, 
omncs  hx  cxceptioncs,  qux 
proprictatcm  concernunt,in  ca 
difcuciuncur,  vc  in  cap.  penulci- 
mo  iacis  demonftrabimus. 


SVMMzARltA  CaAPIT/S  VIII. 


2 

3 

4 

/ 

6 


IW  iudicio  Tenutd,eius  origme  attcntajtunquam petitiofrutluum 
fuit-admijfa. 
Jn  rcmedw  pcjfejfcrio  Tenut*,an  frull  us  <veniant,dtfj?utatur. 
Mcdus  transfnend* pcjfejswms fclns  ejtjicetpojjejsio ,pojiaudm  ejl 

tranjlatdjil  <-vera. 

Quodnon  efim  rerum  nutura,non  trar.sfertur. 

Ftctum  e  x  ficio  non  admittitur. 

ACi  ualts pofejsw  ncn  transjcrt Jruclus  non  natos. 

t  m 
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f  FiElum  non  operatur piusrfudm  uerum. 

8  /\emedmmTenuu3auanuuftt pojfefforium ,yuoad ejfeElus  tamende 

natura  Tenutd  efi. 
fi  FruEluum petttio  ad  iudicium proprietatis  remittenda. 

10  Legiidcctfio  nonefi  trahendaaduerfusmentemlegtflatoris  t  legis 
uerba.  • 

11  leges  recentiores  Comptlattoms  lau  fucrunt  inexecutionemlegis  +s. 
Tauri. 

12  Frutlus  nonfunt pars  maioratusyjed  <juid  diftinElum  ab  eo. 
ts  In  ediclo  diui  Hadrtant  non  admtttitur frutluum petitto. 

14.  InedtBctdiuiHadriampojfefsiotantumdaturcorum  qua  defunEim 

pofjedit  tempore  mortu. 
tr  De  natura  iudicij proprietatis JruEIm  ueniunt. 

1 6  Per  Tenutam  corporalta  tantum  confeautmur. 

1 7  Frutlus  colictlt  ft)  feparati  dfelo.conjumptt^  non  extantes ,  in  Te- 
nutanonueniunt. 

iS  Verius  efi.fruEiuum petitionem  in  Tenuta  admitti. 
/y  Succejjor  m  matoratu,non  dicitur  nouus pojfejfor per  fententia  m,$)  d 
tempore  eimtfed  retro femper poffedtffe  dtcitur. 

20  EffeBmpoJfefsionueftfruEiuumacauifitio. 

2 1  FruEim pertment  ad  iufium  ff)  legittmum pojfejforem. 

22  Lex  Taurt  non  folum  transfertpoffefsionemjfcdcttam  dominium. 

23  Domtnium  abftjue  fruEitbm  non  confifiit. 

24  LegatartOyft) fideicommtjfario fruEim  debentur>quia  in  eos juit  d  tc- 
ge  tranfiatum  domtmum. 

1/  MeltoratmcxcaufatrrcuwabilijddicmortumcltorantisfruElm  ac- 
quirit. 

26  In tnterdiElis pojfejforijs ^veniunt fruEI  us. 

2 7  %emedtum  Tenuu tnuentum fmt/vt primogeniorum  fuccejfores faci- 
lius ius  fuumconfiquerenturtqudm extnterdtElis pojfejjorijs  ordina- 
rijs  confequt  poterant. 

2  S  Sententia  lata  m  iudtcio poffefforio  ordinariojton  efi  cxcquibilu. 
2  9  Sentcntia  TcnuU  omni  temporc  exequi potuit. 
jo  Quoad  utrumque  effeEIum  prohibetur  jupplicatio  in  Jcntentia  Te- 
nutd. 

jt  ExI^en/nica.Cfidemomentanea^anquoaddeuoImiuum  cjfetlum 

appeliatto  permijja  ejfet. 
S  2  Maioratus fucceffor  ab  infianti  mortis  ^vltimi poffcfforis pofsidet. 

D  s  Senten- 
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3  3  Sententia  Tcnutd  non facit poffefforem  de  noub,fed  eum  tuetur  in  pofi 

fcfitone  d  lege  iranjlata. 
34  jnalijsinterdtctis,extraTenutamfrucluumratio  habetur ,  dumta- 

xat  d  die  Utis  contcftattonu. 
3s  Differennaconftttuttur  tnter  interdtBumpoJjeJforiumTenutd , 

alia  tnterdicla.  * 
30  ln  primogenijs  futceditur  titulo  ^vniuerfiUi,non  -vero Jpeciali. 
3  7  Frucius  funt  ipftus  -vniuerfipars. 

38  'J^edtumTenuuprimotntroduBumtantum  fuit pro  confequenda 
honorum  detentione,  ahfquepojfefiionejiecproprietate. 

39  Vtraque  popfsiotransferturinmatoratmfuccejforem^tiamfid  tcr- 
tio  ftt  occupata. 

40  Qut  non  eft  ctuilis poffejfor tnon perciptt  fruclus. 

41  l>o  jfefsto  d  morte prtdecejforts  tn  fuccefforem  continuaturjncc  momen 
toruacat ,  transferturjj  m  nouum  fuccejforem  cum  omnt  quaiitatt 
qtu  futt  apttd  prddecejjorem. 

42  Agenti pojfejjono  remcdto  Temtu,  interdttla  AdiptfceddJ^ctinend*, 
ff)  '/{ecuperaitd*  competunt. 

43  Pojfefito  lcgis  Taurt poftqudm  tranjlata  cft/vera pojfefsio  efjfcitur. 

44  Fructus  dpofft  fstone  nonjcparantur. 

4/  Jn  hdrcdem  *x  -viftatutijolian  transfiruntur  rcs,qua  exi(lel>ant  tem 

pore  mortis  teftatorts. 
4<s  Fruclus pojjefstoni  adh*rent,ita  <vt ftcut pojfefsio  transjertur,  ita 

transferantur  fruct  us. 
47  Jnterdttfopojfcjforto  introduBo,exciusn^urajrucluspoJfeJfortcom 

petunt. 

4S.  Tenutt  initio  folitm  dc  detentionc  fuit  cognitum,$)  non  dc  pojfefeione* 
49  Frutlus  an Jint pars  matoratus,difputatur. 

jo  Dtuerfttas  conjtttuitur  tnter  cdiftum  diui  Hadriani ,  $)  interditlum 

pojfcjforium  Tenuu. 
j  1  Edictum  dtut  Hadriani  competit  tantitm pro  adipifcenda  poffefsionc 

eorum  honorum,qu<e  dejunlius pojfcdit  tcmpore  mortu. 
j2  Quando  quts  decedtt  fuo  htrede  relitlo,continuatur fuccefsto  de  patre 

tnfilium,ncc  datur  mcdium  mter  ohitum  dcfuncltjtf  cxtftenttam fui 

hjtredis. 

j  3  Cafus  eftjn  qito  ctidm  in  edttlo  dtui  Hadriant  njcniunt fiuclus. 

J4  Jnjuumhieredcmantratisjeraturpoftefstojicutdomtruum  transfer- 

tur. 

fj  Quando 
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tt  Quando  confuetudo,njel flatutum  transfcrtpoJfefsionemfruUusrvt- 
munt  m  hot  interdiclo^rattone  contmuattonis  pojfejhonis. 

j*  Oudupofifsionistrans/atto^etiamftnaturalisde  fg 
tluum  acqmfinonem. 

j  7  Jnttrmmis jiattttt,quando pofejsio  a  tertio  ejl  occupata,non poteft  con 
tinmari  in  bartdem. 

/9  Lex  Tauri  magts  aduerfatur  iuhcommuni ,  cudm  GaQU ,  $)  Jtalia 
patuta. 

J9  ^Medioianiftattttum fimi/e  eft  deciftoni legts  ^s.Tauri. 

40  Alediolanijiatutuminbnms  quoque  feudalibus  lccum  habet. 

*  i  Confu/tius  eft  agere pojfejjorto^udm petitorio. 

42  PerremediapojJeJJortaturaetiam  tncorporaliaconfequuntm  ' 

AN  FRVCTVS  IN  TE- 

nutaveniant, 


C^APVT  OC<r*AVV&i. 


VANVIS  in 
iucikio  Tenutx,  3 
cius  originc  &  ' 
natura  attcnta, 
nunquam   fru-  4 
ftuum  pctitio  fuiifet  admifla, 
ncc  condcmnatio  fccuta,  vt  ob- 
fcruat  Molina  dc  primogcn.lib. 
j.cap.i  3  jiumcr.69-poftca  vcro 
quamhocincerdittum  pofleflo 
rium  cffcclu m  ciLan  fru&us  in 
Tcnutavcniant,difputarccon-  5 
u  cn  i  t .  In  qua  quacftione  dcfcndi 
&ne*  poteft,in  rcmcdio  Tcnutx 
fru&us  non  vcni  r  c,cx  fccjucnti- 
bus. 

Prim6,nam  cx  d.l.45  .Tauri, 
transfcrtur  poflcfsio  bonorum 


maioratusinvcrumcius  fucccf 
forcmjabfqucaihi  appreheilo- 
nis  i  qui  modus  fi&us  cft ,  licet 
poflefsio ,  poft  cius  acquiiitio- 
oc,  vcra  fit.  Cum  crgo  fru&us, 
dc  quibiis  agimus,in  rcrum  na- 
tura  non  eflcnt  tcmporc  mortis 
vltimi  poflcflbris  ,  nullatcnus 
transfcrri  potucrunt  in  fcqucn- 
tcm  fucceflbremrcucnirct  cnim 
ner  fidtioncm,  admittercmuscn 
fivtum  cx  fi&o,omni  iurc  rccla 
mantc ,  vtopinaturBaldus  in 
Rubri.  dc  caufa  poflcfsionis  & 
proprietatis,nume.  1 3.  Grcgor, 
Lopez  in  L7.tituL4.part.  5. a  nu. 
i.quxft.56.  Sicuti  dicimus  dc 
pcrfonis  illorum ,  qui  in  vrcro 
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funr,nam  cum  non  fint  in  rcnl 
nacura,ncc  ipfi.nec  parcnccs  eo 
rum  fruclus  acquiruncanccqua 
nafcancur :  ideoque  quanuis  fu- 
peruenientcs  filij  donationem 
rcuocentj&fruclusexrc  dona- 
ta  pcrccpti  reftituendi  fint,non 
tamen  reuocatur  donatio  ab  ip- 
(a  infantis  conceptione  &  ge-  g 
itione  in  y  terojex  co  itaquc  tem 
pore  fructus  non  rcftituunturj 
expcctanda  enim  natiuitas  eft; 
cum  fatis  non  fit,mulierem  fcr- 
re  ventrcm/vt plenifsimc  profe 
quitur  Tiraque.in  l.fi  vnquam. 
verb.  fufceperit  liberosji  numer. 
1 44.  C.  de  rcuocand.  dbnacion. 
Quod  nulla  alia  rationc  procc- 
dit ,  dc  rcbus  ad  pcrfonas  argu- 
'  mcntum  facicdo,ni(i  quia iliud 
quod  in  rcrum  natura  non  eft,  9 
non  cransrcmir. 
6       Sccuiuio ,  quia  erhm  poflcf- 
fionis  aCtualis  &  rcalls  apprche 
fio  fructus  non  natos  &  cxiftcn 
tcs  transfcrrc  non  potcfbconfc- 
qucns  crgo  ctt,ri(5tam  poflcisio- 
ncm , qux  cx  lcgc  45 .  transfcr- 
j    tur,hos  fructus  non  poilc  tranf- 
ferrc  ne  plus  opcrcrur  ridcum, 
quamvcrum,contra  lcg.  filius 
familias.  fF.  fi  ccrtum  pctatur, 
quo  argumcnto  vfus  ruit  Bal- 
<ius  confi.  1  ^6.1ib.4-  cx  numc.  1 . 
&  Tiraquel.  in  traclatu  dc  mor 
te,in  principiOjdum  doccnt  ,in 
ftatuto  fimili  dccihoni  prcdictc^ 
1.45.nontransfcrri ,  nuipoflci-  10 


fionc  fru&uu  exiftentiil  teporc 
mortis  tcftatoris  cos  vero  aui 
poft  mortcra  proueniunc ,  alio 
iudicio  vcnirc ,  &  non  pofleilb- 
rio  tranftationis. 

Tci  tio,quia  quanuis  cx  lcge 
decimatitu.y.lib.  ^.noux  Com 
pilat.hoc  Tenutx  interdictum 
pofTeiTorium  fit,vt  anteriori  ca- 
pite  oftendimusjquoad  alios  ta 
men  efFc&us  dc  natura  Tenuta 
rcmancf,vt  fatis  colligitur  ex  di 
cta:  legis  dccima:  decifionc,  ibi: 
Guardandafe  enlodemastodo  lo 
contenidoenla  dicha  Ary.In  iudi- 
ciotamen  Tenuta?,in  cius  origi 
nc.iuxta  dccifionem  tcxtus  in  I. 
9.titul-7. lib^.Compil.  fructus 
non  vcnicbant,vt  cxplicat  Moli 
na  lib.  3-cap.  1 3.num.69.  Confe 
qucns  ergo  eft,&  hodie  frudcuu 
petitioncm  admitti  non  dcbe- 
re,ex  dict.l.  icfcd  frucluum ,  U 
proprictatis  cognitlonc  ad  Rei- 
gia  Prxtoria  rcmicci  dcbere ,  vt 
in  di&is  iuribus  ftacuitur.  Nam 
ctfi  hodie  ius  nouum  extct ,  vl- 
tra  ab  co  cxpreflum^dicla:  legi« 
9.  vetus  dccifio  obfcruanda  cft. 

Quarco,quia  pracdic^a  lex  de 
cimaadfcribic  Tenutx  eftedhis 
&  incerdicti  mucationc :  dcfru- 
ctib  u  s  tamcn  nullam  facic  men-  < 
tionem.  Satis  ergo  cx  ipfa  icgc 
probatur,corum  abfolutioncm 
vcl  condcmnacjonem  in  hoc 
poilcflbrio  iudicio  ficri  non  pof 
ic,ne  cius  decifionem  exccnda- 

muSj 
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iput 

musVaduerfus  iuris  traditioncs, 
Legiflatoris  mcnccm ,  &  verba, 
ibi :  Gttatdatidofc  en  todo  lo  de- 

11  Quinto,qiualcxnona&:dc- 
cima  lata:  fucrunt  ad  exequen- 
dam  poflcisionis  tranllationcm 
a  lcgco&auaantcccdenti  indu- 
dtam  \  qua:  de  rebus  maioratus 
iantum  aceipicnda  cft ,  non  ve^ 
ro  de  frucr.ibus,  ciim  dc  eis  pne- 
diCta  lcx  nihil  fanciat,  vtcius 
vcrba  oftcndunt/ibi.-^/its^wzw, 
<jue  las  cofai  yue  fon  de  majiorad- 
go,aora  fean  ruiUa6 , 6 fbrtalezjn , 
y  de  otra  aualauter  caltdad cjue 
fean ,  muerto  el  tenedor  del  mayo- 
razjvojuego ftn  otra  aprehenfton  fe 
pajfela  pojfefstonciutly  natural 
en  elftguit nte  engrado.  E  xccflli s 
crgo  in  exccutione  ficrer ,  Ci  dc 
fructibus  fuprcmus  Scnatus  iu- 
dicaret,cum  hi  alio  iudicio  vcni 
rent,nec  comprchcndipotuif- 
fent  fub  pofleisionis  tranflatio- 
ne  a  dicta  lcgc  octaua  indueta. 
Quam  opinioncm  in  cafu  iimU 
1  i  &  remcdio  pofleflbrio  admit- 
tit  Speculator  titul.dc  teitamen 
tis.$.fcquitur,num.38.  qucm  ic 
cjuitur  Albericus  in  l.vltima.C. 
dc  cdieto  diui  Hadriani,  nume. 

Iacobinus  deSancto  Gcor 
gio  ibidcm,nume.vltimo.Alc- 
xandcr  conii.i  84.  num.9.  lib.  j. 
Grcgorius  Lopcz  in  1.4.titu.  14. 
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part 


,6.p\oLaeila.  Mcnochiusdc 


adipilccnda,rcmcdio4.  numer. 


8oo.Casfar  Contardus  in  1.  vni- 
ca.  C.  Ci  de  momentan.  poflcf  a 
num.23. 

1 1  Sext6,quia  fru&us  non  funt 
pars  maiorat',fcd  quid  diftinttu 
ab  coj  ideoquc  ipforu  pCtitio  in 
*Tenut£c  iudicio  repeficnda  eft, 
vt  ccnfet  Palacios  Rubios  in  re- 
pctitionc  Rubric.T.$.62.numc. 
ic.xcvC.^nde  fruElus.  Antonius 
Gomeziusinl.40.num. 64.  Grc 
gorius  Lopczin  l.i^.tit.  1  i.par. 

4-  glo(f  3.in  finc.Micres  3-partc 
maioratuum,qua:it.9.  num.14. 
Maticnco  in  L 5  .ticul.9- lib. 5 .gl. 

5-  Antonius  Capicius  dc  inuelti 
tura  fcudorum  ,§ .  fcudorum  fru 
dtus/in  principio. 

1}  Scptim6,quiain  ediCto  diui  <Jf\ 
Hadriani,licet  pofleflbrium  fit, 
rruCtuum  pctitio  nonadmitti- 
tur,curri  tantum  dctur  poflefsio 
vi  praedicti  intcrdicti  ,  corum 
•  bonorumquxdefunctuspollc-  £ 
14  dittcmporemortis.  Fructuum 
itaque  condcmnatio,  vcl  abfolu 
tio  in  hoc  poileflbrio  iudicio  rie 
ri  ncquit ,  cum  nullatcnus  dici 
pofsit ,  teftatoris  fmflc  fruCtus, 
qui  polt  mortcm  perccpti  fue-  •  > 
runt.Spcculator  titulo  dc  tcita- 
mentis.$.fequitur,num.  3  8.  vc  r 
ficulo ,  Sed nunautd  accefsiones. 
Alexandcr  conli.  1 84.numcr.9. 
lib.  ^.Et  in  iimili  ftatuto,  ex  quo 
poirefsio  transfcrtur  inhxrcdc 
abfque  apprehcn(ionc,non  traf 
ferri  nifi  pollcfsionem  rcrura 

exiltcn- 
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cxifbmiam  temporc  mortis  tc 
ftatoi  's,ncc  fru&uum  1  ationcm 
habc.i  in  hoc  interdicto ,  pluri^ 
bus  rel  atis.docec  Tiraqucllus  in 
rractatu  de  morte ,  in  principio> 
&  parte  tf.dcdarationc  .i.nam 
cum  non  pofsi deantur  a  tcitato* 
re,transfcrri  nequeunt  in  Jixrc- 
dc.Ide  itacj,  in  inccrdi&o  Tcnu 
tx  diccduni  eit,vt  in  co  fru&us 
non  veniantdex  cnim  45.Tauri 
fo!um  transfert  res  maioratus; 
cura  hx  nempe  polsidercntur 
ab  vltimo  pofleflbre ,  ncc  tranf- 
fcrr.c  poceit  fru&us  ,  quoruin 
poflefsionem  defunttus  «on 
habuic.vc opinatur  Baldus  coii. 
33c.lib. i.cx  nu.j. :.  i  • 

O&au  o,  q  u  ia  qu  an  u  is  in  h  oc 
interdicio  &  rcmcdio  pcflcflb- 
rio  Tcnutje,fryilusverus  maio 
ratus  fucceflbr  &  poflcflbr  non 
confsqua,tur,  eos  non  amittit, 
"5  cum  .  in  iudicio  propriecatis 
petere  pof$ic,in  quode  eius  na- 
cura  fructus  \  ^  i  »i  unr..l.  itcm  vc- 
niunt,  non  folum.  ff.  de  pctin 
CiOnc  hxredicatis.j..ii  poft  itign 
cam . § . fr  u&bus.C . c o d  cm . '.  I  >q 

1 6  Nono jO^uiapccTcnutam  flc 
cius  iudicium  pofleflbi i  u  m  cc* 
fcquimur  cocporalia  t  jntum, 
hccc  iiquicLm  ioia  pofsidencur; 
&  cxprcisic  Jicta  L  45.  Taurl, 
ibijiiW  las  cofiw  ^uefondemaya 
razj$p>aora  (ean<Vtilaa ,  6  forta-1 

1 7  It^auft/c  F r u ci u s crgQcoijccti 
&  fcparati  a&diOi coaiuaipti-  6c 


non  excantes.quid  corpbralc  di 
Ci  nequcunt,vc  ex  rcmcdio  Tc- 
nuta:  compctant ,  vc  cradic  Ac- 
curfius  in  d.l.vltima.  C.  dc  cdU 
ctodiuiHadriani,vcrbo  legiti- 
mo. 

1 8  Scd  prxdi&is  non  obilanti- 
busjonge  vcrius  puto ,  fruttuu 
pctitione  inTcnutaadmitci,& 
corum  condcmnationcm  vd 
ablolutioncm  inhociudicio  rie 
ri  pofle,  ex  fcquentibus. 

Primb,quia  Cum  lcx  45.tran£ 
culcric  vcranquc  Dofleisioncm 
in  cuin  qui  cx  maioracus  difpo- 
iitionc  luccederc  dcbcc ,  ita  vt 
non  dicatur  nouus  pofleflbr  pcr 
fenc entiam  &  a  remporc  cius, 
ied  retro  fcmpcr  poflediflc ,  vt 
animaducrtitMatienc;oin  L  8. 
gloiT.4Jium.i.titul.7.1ibr,5.no- 
u.x  Compilationis,&  ante  cura 
Baldus  conii.  i4i.iuim.4.1ibr.i. 
Imola  ex  glofla  ibi,in  Clement. 
\f !  Statutum,dc  rcfcriptis,neccila- 

20  rib  criam  fatendum cft,  crkct  us 
huius  poiTcfsionis  efle  frucTuu 
aeq u iiiuonem.  1.  j. § .  ex  contra- 
rio.  rf.de  acquirenda  poflclsio- 

ai  ne.Fru&usenimiccundum  iu~ 
ris  ccguias .pcrtinent  ad  iuitum 
&  lcgitimum  pbfleilbrcm,  cap. 
coniultationibus,de  iurc  patro- 
nacusd.in  i  i  tibus.C.dc  agricotis 
&  ccniuis.lib.  1 1  .l.Pomponi  tfc. 
rT.  quibus(  modis  viusfr uctus 
amittatur ,  doceC  Accuriius  in 
dic^L^.  J  .cx  conuario,vcrbo,f* 

contra- 
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contrario^xcxhc.itcm  quilibet,  & 
2x1  Lfi  cgo.$.partus,vcrbo  ,pof- 
j?^«j,dcPublician.in  rcm  actio 
nejafon  in  dicl.  §.  cx  cotrario, 
num.  34. 
11  Sccud6,quiaquadolcxtranf- 
fcrtvcramponefsionemin  vc- 
rum  fucccflbrem,  ex  neceflaria 
confcqucntia  vidctur  dominiu 


cioTenutx  dcdominioquoq; 
tractctur,vt  inc.iS.plene  oftedi 
mus,confequens  elt,&:  in  eodc 
iudicio  fructus  vcnire ,  fecun- 
dum  anteriorem  declarationc. 
Et  confirmatur  predicta  dofrri 
nacxtcxtu  in  1.  Herennius.  ff. 
dc  vfufru&u  legat.&  cx  l.fi  tibi 
homo.$.cum  (eruus.ff.de  lcoa. 


transferre,cxBaldoincap.i.$.  2  4  i.vbino  aliarationc  dcbentur 
Marchio,  nu.  3.  dc  his  qui  fcu-      lcgatario  aut  fidcicommhfario 


dum  darepoffunt,ibi.7tt  fiias, 
qubd nullus  bahet  ciutlem  pojfcfi 
fioncmjufi  eicorrejpondeat  domi- 
nium.  Cum  crgolexnoftrano 
folum  ciuilcm,qua  contcntus 
fuit  Baldus,fcd  &  naturalc  pof- 
fcfsionc  transfcrat,  dominum- 
quc  &  poflcflbrem  fucceflbrc 
conftituat-,&in  cum  quoqj  fru 
clus  confcrre,  iuris  interprcta- 
tionc  diccndum  eft  ;  alioqui 
cnimdominus  non  diccrctur, 
i  3  vtoptime  confidcratBalckjs  di 
dto  nuiri.  yvctfi.fjtf fiiassibl:£t 
fcias,qubdprdter  cmiliter  pofsi* 
dcntem ,  nullus  lucratur  frucius 
rattonc po ffefsionis,fed  ratione  iu 
ris  quod  habct  in  rejideJl,ratione 
n/tilis  rcvTJcndicationissvelruti 
lis  PullicianASVel  confcjforia  4- 
Utonis .  Et  fatis  fuacfetur  hxc 
opinio  cx  pntdicta  l.^.ibi:  En 


particulari  fru&us  rcilcgats  a 
morteteftatoris.nifiquia  in  eos 
fuit  a  lcgc  translatum  dominiu 
abipfomctteporemortis.  Ac 
idcm  clt  fti  ridcicommiiTario 
vniuerfali,quando  reftitutio  cc 
fceur  ipfo  'mre  a  lcge  fa&a ,  cx 
traditis  in  l.  pcnulcima.  C.  ad 
Trcbellianum,quiatunc  ab  ip 
fo  momcnto  debentur  fructus 
di.lo  fideicommilIario,ac  fi  hc 
reditas  vcrbociTct  circftituca, 
&  dominium  in  cum  traditio- 
nc  translatum.glof.Bart.  &  co- 
munitcr  Doctorcs in  I.in  fidei- 
commiflariam.rT.ad  S.C.  Tre- 
bcl.glof  etiam,Barr.&  commu 
nitcr  fcribcnres  in  1.  iubemus. 
C.eodcm  litulo.  Angelus,Imo 
la,&  rccentiores  in  l.Ccnturio. 
fl.de  vulgari,Antonius  Gomc 
zius  tomo  i.variar.rcfolut.cap. 
cffiguientccngradotquc  fegunla  *•  5  j.numc.  1 5.  Rurfus  & idcm eft 
dtjpoficio  delmayoradgo  dcuiere  in  mcliorationib* tcrcij  &  quin 
fucedcr  en  el:  quat  verba  domi-  ti  factis  abfque  aliqua  traditio- 
nium  indicant ,  vt  fxpc  rcpcti-  nc  ex  caufa  irrcuocabili ,  quia 
tum  cxtat.Cum  igitur  in  iudk      fructus  dcbcntur  ci  cui  fatta  eft 

mcliora- 
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mclioratio,adic  mortis  mclio- 
rantis ,  ratione  tranflati  in  cum 
dominij  a  lcgc  ipfa ,  abfque  ali- 
quabonorum  apprchenfione, 
vt  arbitratur  Grcg.Lop.  Burg. 
dcPaz,&Tellus  Fcrnandez  in 
locis  rclatisaMatienc:o  inl.4. 
titul.s.lib.j.  Comp.glo.3.  n.4. 
cum  fequentibus.  Que  cum  vc 
rafint,&proccdant  in  caffbus 
prxdictis,inquibuslcx  dunta- 
•  xaf  crartsfcrtdominium,novc 
rociuilem  aut  aliquam  pollcf- 
fioncm  ja  fortiori  procedcre  dc 
bcnt  in  cafu  noftro ,  in  quo  lcx 
non  folum  tiasfcrtdominium, 
fcd  &  ciuilc  &  naturalem  pof- 
fefsione ,  in  eum,  qHi  vcrus  <fo~ 
minus  &  fucceflbr  cft  maiora- 
tus.Quapiopter  abfquecontro 
ucrfiafatcri  dcbcmus ,  fructus 
cx  prxdictis  rationibus  ad  cum 
pcnincrc,&  in  iudicioTcnutx 
cos  petcrepoflc. 

16  Tcrti6,quiaquauisdc  domi- 
nio  quxftio  no  cflct,fcd  folu  dc 
pollefsione ,  rcgularc  eft ,  vt  in 
intcrdictis  poflcflbrijs  vcniant 
fru£rus.l.in  interdiclis.ft.de  in- 
tcrdiais,pr£cipuc  in  interdiclo 

2^  fummarioTcnutx,  quod  fauo 
rcm  contincr,&  inuentum  fuic 
ad  hoc,  vt  primogcniorum  fuc 
ceflbrcs  facilius  ius  fuum  confc 
qucrentur,quam  cx  interduftis 
poflcllbrijs  ordinarijs  confcqui 

2. 8  potcrant.  Idcoquc  quanuis  fen 
tctialacain  iudicio  poflcilbrio, 


fi  ab  ea  fuiflec  prouocacum,exc 

^uinopoifccc.cumad  fedem, 
c  refticutionc  fpoliat.Clcmer. 
vnicadccaufapolf&propriec. 
a  fentcntia  camcn  TcnuC£,fiue 
eius  origincm  rcfpiciamus,iux 
ta  legerri  j.ticu.y.lib.^.  Comp. 
fiue  dccifionc  tcxc.in  1.  dccima 
fcqucnti,  omnino  fupplicatio 
19  interdiclaerat,donecprimafen 
tcntia  fuiflct  executioni  mada- 
ta ,  &  cx  noua  fancttone  dc  Te- 
nutis  cdita,quxeftl.5.citul.i9. 
lib.4.3.tomoCompilat.fol.59. 
quoad  vtrumqueeffcdtum  fup 
3  0  plicatio  prohibctur  :  quod  in 
nullo  alio  intcrdicto  vnquam 
admifliim  vidimus,nec  exlege 
vnica.C.fi  dc  momentan.  polH 
,  j  appcllatiovcticafuicquoaadc- 
uolutiuum  cfFeiStum,  vt  ibiopi 
natur  Bart.licct  Accurfius,  cui 
aflcntior ,  contra  fenferic,  &  la- 
tius^a&abo  incap.  u.In  hoc 
ergo  fauorabili  rcmedio  Tenu 
tx  negare,quod  inalijs  interdi 
&is,qux  minorem  fauorem  ha 
bcnt,incrodu<5tumcft,  iuriad- 
modum  repugnarct.l.quodfa- 
uorc.rTdc  legibus.  Cura  igituc 
in  alijs  interdi&is  fru&uum  ra- 
tio  habcatur ,  a  fortiori  eorum 
pccitiojcodcmnacio  velabfolu- 
cio,inTenucxiudicio  admic- 
ccndaeft. 

32  Quarto,quiaverus  maiora- 
t'  fucccflbr,ex  lcgis  minifterio 
ab  ipfo  inftancimortisprxde- 

ccflbris 


CaputO&auum.  6$ 

ceflbiis  pofsidct,fcntcnciaq-,  Tc  ra,fru£fcuu  pctnio  nuqua  admif 
nutxeupoiIeirorenonfacir,fed  38  fafuit,Mol.  lib. 3.C.  1 3.nu.6<>.na 
33  inpoiTcfsionc.qua  lcx  tralcule-      remcdiu  hoc  incroductum  fuic 


rat,illu  cuetur.In  inccrdicto  au- 
tc  Vti  pof>idetis,fructus  iph  pof 
lcfsioniadhxrcnt,gl.&:  DD.in 
d.  I.3  $.cxcotrario.  Efrect*  ergo 
huius  fcnrcntix  crit ,  cofirmarc 
legispoflcfsionc,&  fructuu  pcr- 
ccptione.-na  fucccilbr  in  cafu  no 
ff.ro  no  pofsidct  a  die  fcntentix, 
fcdadlc  mortis  prxdccclforis, 
vt  dodtc  cofidcrauit  Macic.in  d. 


a  d.l.9.  pro  confequeda  tantum 
a&uali  bonorii  dctetionc,donec 
de  poflcfsione  &  proprietate  cf- 
fctuikeptatuiexlcgc  veio  io. 
Tenutx  remedium  poffciroriu 
eft,  &  proprictatis  tatii  quxilio 
remittitur.Confequcs  crgo  eft, 
natura  alioru  intcrdicloru  hoc 
iudicium  fequi  debcrc  $  abfqi  c 
frudtibusenim  non  cflct  rcme- 
d  i  u  m  poile  ilo  r  i  u  m . 


l.S.cit.7.1ib.4.C6p.gI.4.n.2.con 

tra  narura  alioru  inrerdi&oru,  39  Scptim6,quia  vtraquepoiTef-- 

34  inquibusfrucrutiratio  dutaxac  fiocx 1.45.Tauri,&: al.y.tit.^.p. 

habctur  adic  litis  cotcltacicnts,  j.cransfcrcurin  maioratus  verii 

..;   l.in  inrerdictis.ft.  de  interdictis:  fucceiI6rcm,etiamfi  ab  alio  oc- 

ex legib*  tame  Regijs  poiTcfsio  4°  cupata fit.  Cum  igitur  prxdicV 

copcrit,nopcr  fententia,fedpcr  terciusciuilitcr  non  pofsideat, 
lcge.  Et  lic  tru&us  ab  ipfa  poilcf 
fionc  no  lcpar.uur.Illc  icaq >  qui 
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a  legc  ell  iudcx  copcrcnsTcnu- 
tx,  idcm  &:  dc  rruccibus  cogni- 
cioncm  habct. 

j5  Quinc6,quia  in  primogcnijs 
fuccedicur  ciculo  vniucifaii,noji 
vcro  fpcciali.Moli.libr.  i.de  pri- 

yj  mog.c.ztf.nU.ic.EcfruCtusfunt 
ipfius  vniuerfi  parsjita  vr  iifru- 
ctus  in  hac  fuccefsionc  no  vcni- 
rcc  j  vniueriale  ius  dici  non  pof- 
fcr.l.ite  veniunt.$.rruc!:us.ffcdc 
peckionc  hxreiicacis.  l.pcculiu. 
lf.dc  pcculio.Ex  necciTiria  ergo  41 
cofequccia  dicedum  cit,  fru&us 
in iudicio  Tcnutx  vcnirc. 
Scxt6,nam  ex  Tenutx  natu 


fructus  pcrcipcrc  non  poteftjcu 
finepoillfsionc  frudtus  fuosno 
faciat.l.niiquanuda.rf.dc  acqui. 
icr.domin.l.rei  c6modataf.rl.c6 
modati.  1.  licet.rl.dcpofiti.l.  1  .§. 
fi  iiiIIcrini.fT.de  acquir.poiT  Cu 
ergofru&us  pcrcincanc  racionc 
poiIcIsionis,&  hxc  ncqueac  eiTc 
apud  duos,&:  1.  Tauri ca  trasfc- 
rat  in  vcrii  (uccciIorc)&  fruclus 
quocj  caufatiue  vidctur  crasfcr 
rc:Tcnurx  itaqj  Tiibunal  cope 
tcns,&dcfructibusquoqi  ncc- 
cciTario  cognofccie  debct. 

Octau6,na  cx  l.Rcgni  a  mor- 
tc  vltjmi  pofTdToris  cotinuatur 
polTcliio  in  fequetc  ingradugl. 
in  l.cii  hxrcditas,vcrbo,y«f^t- 

E  ritk. 
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r/r».C.dcpofiti.Mol.li.3.c.  i  z.n. 
20.S1  a  Rcgio  crgo  Coniilio  dc 
fructib'  no  ik  pronutiatu,  fed  fo 
lu  de  polfcisione,nodiceturca 
corinuarijdcbct  cnim  accipi  prc  4* 
dicta  traflatio  cu  omni  qualicatc 
liia,ita  vc,iicutfruccus  Dcipiebac 
prcdcceifor,eofde  pcrcipiat  fuc- 
ccllbr.Minus  ergo  ius  in  fricccf- 
fore  transferrct  Senac\quaipfa 
Icx,fi  nuda  poflcfsionc  abfq ;  fru 
Ctib9  cofcrrcc,  cotra  iplius  difpo 
iitionc.l  fiXorori.C.dciur.dclib. 
41  Nono  ,  quia  agcnti  pollci- 
(brio  Tcnuta: ,  omnia  innul  in- 

45 

terdiclacopctut.Mol.lib.3.c.i3. 
n.2.Si  in  quolibct  crgo  intcrdi- 
cto  fruct"  veniut,  vt  iup.  docui,a 
foiciori  diccnducft,in  hoc  iudi- 
cio  venirc,in  quoomnia  intcrdi 
€taaccutnulatur.l  inbonc  fidci. 

1  ff.dc  acq.rer.do.Ex  his  igitur  ia 
tis  clicltur,  frucT  in  Tcnuta  vc- 
nircobic.tiorilbuscji  rcfbodcn- 
do,N6obftatprima  conlidera- 
tio,du  diximus ,  per  modu  ficKi 
poilcisionc  rrasfcrri  adiru&ui- 
que  no  extcdi,quia  in  rcrii  natu 

-  ra  no  funt,nc  dux  fictioncs  con- 
43  currac.Rcfpodecur  cnim,  poflef 
fione  lcgisTauri,poftqua  crafla 
ta  fuic,vcra  poirelsionc  cflc,licec 
mbd'  acquiredi  fuiiTcc  fidt\  Ac- 
quifica  ergo  vera  poifefsione , 
frud*  poilciTbri  copetunt  ex  in- 

'  tcrdidtinatura.  Rurf\quiapof- 
fcilbr  no  acquiric  fru£tus,qui  no 
erancin  rerunaturaifcdeosqui 


...  1 « 


poft  tranflara  pojlcfsionc  pcrd- 
piutur,qui  in  hoc  iudiciovcniut 
116  per  netionc,  fedex  viipfius 
poifcfsionis,vc  fupra  diximus. 

Ncqj  vrgcc  z.diidiximuSjve* 
rapoflcisionc  fmct9  no  nacos  no 
conferre:multo  icaqj  min'  cx  fi- 
cta  poileisione  frucTpercipi.Rc 
ipodctur  cnim,  trafladonc  fida 
eilc ,  ied  poficlsione  vcra,.vt  an- 
tca  diccbamusjidcoq-,  cfletV  vc 
rar  poflcfsionis  fortiii  Deinde, 
quiain  alijs  iudicijs  pofleflbrijs 
frudus  nonatino  vtniuc  nili  a 
die  litis  coceftacionis,  d.l.  in  in- 
terdictis ,  in  noftro  vcro  caiu  a 
dic  mortis  trasfertur  pofleisio; 
cVrideoab  ipfadiefruCtus  quafi 
nafcutur,  ipfamc;  poflchionc  fe 
quutur,vt  fupra  adnotatum  clK 
Ncq-,  obitat  doctrina  Balcii ,  &c 
Tiraquel.fupra  rclata:  lootutur 
cnim  in  harredc,  in  quc  ncut  cx 
vera  apprehcniicncpoif;G.ionis 
notrastcrurur  nili  resquxexi- 
ftcbat  ccporc  mortis,eadc  1  atio- 
nc  ex  ficta  poiltfsioncvirtutcita 
tutica  trasfcrctis,folu  rcscxraccs 
in  haercdc  crafetic.In  Tcnuca  ve 
ro,ctia  Ci  res  maioratus,no  cfscc 
pcnes  vltimu  pollcflorem  tcpo- 
rcmortis,cxipiiusremcdij  na- 
tura  in  vcni  fucceflbre  rraniireC, 
iuxtad.l.45.Docirina  itaqjBald. 
ccTiraqxafuinoftrono  aptatur. 

Ncq;  obftat  tcrtium,dum  do- 
cuim*  cx  l.io.Tenutx  remediu 
poflfcflbrium  erTeclum  fuifle, 

quoad 
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quoad  alios  vcrb  c  ffcclus  dc  na- 
tura  Tcnutx  rcmancrc ,  in  qiia 
non  vcnicbMitfractris.Rcfpon- 
dcrur  cnim,originc  Tcnutx  ar>- 
tcnta,  nimquam  fruclum  pcci- 
tioncm  fuifle  admiilamcx  pruf- 
dcntum  intcrpretatione,  quan- 
uis  a  ditta  legc  nona  dccidim 
non  fuaTet  Vjdocet  Molinaiihf. 

cap.  13.  num.  69>  Scd  cum 
cx  lcge  dcdma  fccjucnti ,  Tc- 
nutx  rernedium-iam.it  po& 
fcllbrium  ,  cx  natura  mtcrdr- 
aifroaus  ad  poffeflbrem  fpe-  • 
ctant  .  Ex  necelTaria  it 
confequcntia  ,  «tim  lcx  pof- 
fcfsioncm  contuliv.  &  ad  cius 
cxccutioncm  poflcflbriam  ao- 
xilium  adhibuk,&fru6tus  co»- 
tuliflc  vidctur  >curn  poflefsioni 
adhxreant.l.in  inw?rdictis,icuin 
vulgatis.tf.de  interdl&is.  .;.•[> 

Nequeobftatquart  um  hm- 
.damentum,in  quo  dixi,  prxdi- 
ctam  lcgcm  dccimam  dcfcribe 
rc  Tcnutx  efFectus,&  intcrcos, 
fru&us  non  connumerari  ,  &:  4& 
idcb  extenfionem  fieri  non  de- 
bcre  aducrfus  vcrba  &z  mcntem 
lcgis  conditoris»  Rcfpoudccur 
.cnim,  a  prxdicta  lcgcdccima 
prxdictos  cftcctus  expiickc  no 
cnumcrari  ,  fcd  folum  rcmd- 
dium  Tcnutx  poffcflbrium  cffi 
ci,inquofane  fructus  vcniunt, 
vtfupradixim*,prxcipue  inca 
™  fu  noftroccum  omnia  intcrthQa 
poflH-briavcroiriatoratus  [\it- 
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ccflbri  con.pctant,&  quodlibcx 
corum  {ufhcicns  htad  frn&uu 
caccmiurioncm,vtarbitratur  Pa 
L.cios  Rubios  in  l.^j.Tauri.nu. 

&  17.  Tcllus  in  1.  17.nu.4j. 
Nulla  itac|Uc  prxdi&x  lcgis  dc 
cimxextcnliofatrcumlub  cius 
remediopoflciTbriofructus  co- 
prclicndatur :  vtrcpctitum  e*- 

gcm  inrciaiuum  poiicJlorium 
iiuroduxiflc.vc  &  tructus  cxim. 
tcrdidinaturapoirdroricompe 
tant,&  m  codcmmct  fiimmarif 
fimoiudicio  confcqui  pofsit. 

Ncqucobftatquintum  fun- 
darncntum/in  quo  oftendijcgc 

quendum  id  quod  a  lcgc  Tauri 

fcfsioncm  transfcrt  rcrum  ma- 
■ioratus,&:  dc  fructibus  nihil  fan 
cit,qUa_i  alio  iudicio  vcniant,& 
non  iudicio  Teniitx.Rcfpondc 
tur  enim ,  hanc  argumcnflitiQ- 
ncmproccdere  fccundum  tc&- 
minos  didix  lcgis  9.ex  cjuacii 
non  de  poflclsionc ,  fed  tantum 
.  de  dctetionc  cognofccrctur,iu- 
fte  dubitari  potcrat ,  an  fructuu 
rario  inhoc  fummario  iudicio 
habenda  cflct:  cumtamcn  cx  lc 
gedccimafcqucnii.hoc  rcmd- 
aium  pofleflbrianm  crfcdum 
fir,abf  quc  controuerfta  eft ,  fru- 
ctuu  ratiohehabcnda ,  cx  ipfius 
intcrdiCti  poileilbrij  natura,& 
comprchenfione ,  vr  fuperius 
£  1  adnota- 
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adnotauimus.  Rurfus  rcfpon- 
dctur ,  cx  1. 45 .  Tauri  poflefsio- 
ncm  ciuiicm  fic  naturalcm  in 
verum  fucceflbremtTansfcrri: 

cicr^onon  latis  fuccurfum  cf- 
ict ,  u  frudtus  in  Tcnuta  non 
vcnircnt ;  Hcrctcnim  frudtuum 
a  poflclsione  fcparatio,  aducr- 
fus  iuris  rcgulas  *Cum  crgo 
-prxdidta  lcx  p.rcmediumTc- 
nutx  introduxerit ,  cxcquen- 
do  prxdidbm  Tauri  lcgem,  & 
lcx  decima  non  hmplicis  Te- 
nurx ,  fcd  vcr.r  podeisionis  in-  5 
terdidtum  fccerit  ,  accipi  de- 
bct  cum  omniquarKatclua,  c\: 
frudtuii  acquiikione.  1.  qui  fcit. 
§.  prxtcrca.rf.de  vfuris. 
4?      Nequc  obitat  iextum  fun- 
damcntum ,  in  quo  docuimus, 
frudtus  non  cfle  partcm  maio- 
ratus  ,  fed  quid  diftlndtum  ab 
co  :  ipforum  itaquc  frudtuum 
petitioncm  in  iudicio  Tcnu- 
rx  rcpcllcndam .  Rcfpondctur 
cnim  ,  hoc  proccdcrc  ,  poit- 
quam  iam  maioratus  radica- 
tus  fuit  in  pcrlona  fucccflbris, 
tunc  cnim  irudtibus  vti  poteft, 
cofque  vcndcrc,  donare&  cc- 
dcre.  1.  in  xdibus .  §.  cx  rcbus. 
ff.  de  donationibus  .  Diftincci 
iraquc  hoc  cafu  funt  frudtus  ab 
ipfo  maioratu  •,  cum  hic  alicna- 
ri  non  poisit ,  frudtus  tamen 
alicnabiics  funt  •,  &  idco  non  cf- 
fc  partem  maioratus ,  fupctius 
oftcndi ;  icd  omnino  ab  eo  di- 
p  1 


remed.pDfleflor. 

ftin&os  fcuetus  efle :  qudd  ve* 
xifsimumcft .  Diftat  tamcn  hic 
cafus  ab  codc  quoagimus,  in 
quo  folum  tradtatur  dc  poflcflb 
rio  iudicio  Tcnutx  ;  $c  cum 
poflcfsioni  frudtus,  Yt  di  x  im  us , 
adhxreant ,  apud  diueria  nU 
bunalianon  debet  de  eis  dilcc- 
.ptari.  Sehatuscrgo,  taiiquam 
iudcx  compctcns  Tcnutx ,  fic 
dc  frudtibus  cognofccrc  dcbet, 
ncc  alio  iudicio  debent  litigatQ 
res  cxpcriri.  1 

Ncquc  obftatfcptimumfun- 
damentum,  iQquooftcndi,in 
cdicro  diui  Hadriani ,  licct  pof- 
feflbrium  flt  j  frudtuum  ratio- 
ne  non  haberi,idcmque  diccn- 
dum  in  rcmcdio  Tenutx .  Rc- 
fpondetur  enim ,  diueriitatcm 
in  iure  elle  intcr  hxc  interdidta, 
quanuis  vtrumque  corum  fum 
marium  &c  cxecutiuum  fit.  Di- 
uerfitasquc  in  hoc  conitituitur, 
nam  in  cdicto  diui  Hadriani  ea 
rarionc  frudtus  non  vcniunt,  fi 
ab  alio  percepci  funt :  frudtus 
cnim  ratione  vcrx  poiTcisionis 
acquiruntur.$.fi  quis  a  non  do- 
mino,dc  rcr.diuiiio.  pollclsioq-, 
abfq^  apprcheniione  actuali  &: 
rcali  non  transfertur,lcx  cum 
hxrcdcs.fl.de  acquircinjapol- 
fc(sionc,  nec  hxrcdicas  iacens 
pofsidet,&  ideo  in  hxrcde  pof- 
lefsioncm  non  transfundit,  qua 
uis  eam  adiucrit.l.  1  .§  .Scxu  ola. 
fF.  Ci  quis  tcftamcnt.  liber  cflc 

iufliis, 
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iuflus  .  ibl :  Sedm^ue  hsredis  efi 
poffefsio  ,  anteefuam  pofsideat  \ 
tjttia  h&rcdttaam  cumid  tamum 
transfundit^  ^uodefl  hjtreditcitU\ 
m  antem  fuit  peffefsiohttredttans. 


mcdiopoircirorio  diui  Hadria- 

ni,trudus  nonvcniunt,  cum 
j  i  .  i.  .  /.  . 


poiicisionc  corum  Donorum, 
dcfun&us  polledit  tcmpo- 
squc  poii  mor- 

:pti, 


dicio  hxres  petcre  non  potcft, 
cx  dictis  iuribusiat  in  primogc- 
nijs  poflcfsio  ttansfcrtur  in  vcru 
fucccflbreabipfoinftati  mortis 
dcfun&i,  abfque  vlla  app  rehcn» 
iione>etiafi  ab  alio  occupata  pof 
ielsio  fit,  iuxta  decifioncm  tex- 
tusindictal.  4f.Exquo  fequi- 
tur,nullum  alium  fruSus  perc- 
cipere  potuifle ,  nifi  ipfum  fuc- 
cefiorern ,  a  die  quo  pofleisio 
tranflata  cit  ratione  continua- 
cioms  poiicis  ionis ,  cura  nec  mo 
xnento  vacans  fit  j  ideoque  ficut 
hl  fru&us  pertineftant  ad  vlti- 
mum  poflcflbrem  »  fi  viuerct, 
eadem  rarioncicx  vi  fcilicet  dt- 
Ax  continuationis,ad  fucccflb- 
rcm  fpc&ant :  fecus  vero  cftin 
hxrede:  nanxcura  nonconti- 
jnictur  inctim  poflefsio,  fi  hi 
iruvtus  ab  alio  poft  mortem 
pcrcipiantur ,  aiio  iudicio  con,- 


til.  /.•ii 


fequitur,  non  vcro  cdictodiui 
Hadriani  ,  cx  fuperiori  confi- 
derationc ,  &  docet  Baldus  in 
1.  apud  hoftes ,  numer.  6.  C.de 
fuis  &  legitim.  Corncus  m  1.  £ 
3-numcr.  104.  C  de  iurc  dc- 
Jibcrandi  ,  Dccius  in  1.  qui  fe 
patri ,  cx  numer.  1.  C.  vndc  li- 

5 1  beri .  Ex  qua  doctrina  infertur, 
in  hxrcditate  ,  qux  iaccns  di- 
ci  non  potefl ,  vtpote  auando 
quis  decedit  fuo  hxrcde  reli- 
do  ,  quo  cafu  ftatim  ipfo  iu- 
re  continuatur  fucccfsio  dc  pa- 
trc  in  filium,  ita  vt  nondetur 
mcdium  intcr  obitum  defun- 
cti  &z  cxiftentiam  fui  hxredis, 
ctiamfi  fuus  hxres  fit  abfcns 
&  ignorans  ,  iuxta  Baldi  opi- 
nionem  in  1.  apud  hoftes ,  nu- 
mer.  6.  C.  dc  fuis  &  legitira. 
verficulo  fed  ctrca  prxdicia. 
Romani  in  1.  apml  Iulianum. 
$ .  idem  Iulianus  ,  ex  numer. 
1.  fF.  ad  Senatufconful.  Trc- 
beilian.  &  Socini  in  1.  fi  filitis 
qui  patri ,  de  vulgari,in  prin- 
cipiojtunc  in  edi&o  diuiHa- 

5  3  driani ,  &  mifsione  in  poflef.  / 
fioncm  ,  fru&us  venire  ,  ija- 
tione  ncmpe  prxdi&x  cpnti- 
.nuationis  cadem  enirn;cuj?c 
crit  obfcruatio  ,  cum  eadcm 
hoc  cafu  ratio  vigcat  ,  quae 
in  primogenijs  verfatur  :  ita 
tamcn  ,  U  ab  alio  rcs  hxre- 
diiaiix  non  polsidcrcntur: 
E  3  6cin 
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&  in  indiuiduo  docctTiraquel. 
in  tra&atu  dc  mortc-i.  part.  dc- 
claraiionc*.nu.ro.&an  in  fuu" 
hxredem  trasfcratur  poflcisio, 

54  ficut  dominium  trasfertur,  dif- 
putatide  Tiraquellus  de  mor- 
tc ,  in  prxfatione ,  declaraticmc 
4.nu.j .  &  6.Gail  pra&icaru  ob- 
feruatiib.i.obferuatione  i^z.a 
numc.3.quod  noneft  prxfentis 
difputationis.Infertur  rurfus,  ii 
cx  confuetudine  vel  flatuto  traf 
feratur  poflefsio  in  hxredem,  ^ 
abfquc  apprehcnfionc ,  aducr- 
fus  poifefsionis  naturam,  qux 
nunquam  acquiritur,niii  apprc 
hcndatur:cuius  coniuctudinis 
mcminit  Cinus  in  Rcgno  Fran 
cix,&  eam  refcrt  in  l.ca  lcgc,  in 
'  princip.verfi. $J  iflud  efl  m  argu 
mentum.Q.Az  coiictione  ob  cau 
fam,&  Cinum  tranfcribit  Pau- 
lus  in  I.hxrcs  in  omnc  ius,nu.a» 
ff.dc  acquirenda  hxrcditate,  & 
vtrumquc  Tiraqucllus  dc  mor- 
tc  in  prxfationc,  numcr.  i .  t\  z. 
prima  dcclarationc;  hoc  caiu  in 
cdicto  diui  Hadriani ,  &  adipif- 

"  cendcintcrdidto,frudus  perce- 
ptos  poft  moftcm  dcfuncti  pcti 
poflc ,  procuidubio  diccndum 
cfle  ,  rationc  fcilicet  continua- 
tionis  poflefsionis ,  cum  cx  fta- 
tuti  &  confuctudinis  vl ,  ncc 
momento  poflefsio  vacauerit, 
&  idco  in  hoc  interdicto  fru- 
,  dus  venient ,  &  ad  poilellb- 


rcm  fpcclant :  nam  cum  vacu* 
poflefeiodici  non  po!sit,ab  ea 
ieparari  fru&us  non  potucrunt: 
eodem  itaquc  iudicio  vcniunt. 
Ncqueobftat ,  fi  dicatur,ex  fta- 
tutis  &  Gallix  confuctudine 
non  transferriipfoiure  in  hx- 
redcm  vtramquc  poflefslo- 
nem  ,  (cd  folum  ciuilem  ,  vt 
opinaturTIraqucllus  dc  mor- 
tc .  5.  parte,  declarationc  5.  6. 
&  7.  In  quo  lcx  noftra  Tauri 
plurimum  differc  a  prxdicia 
confuetudine,cum  ex  ciusdc- 
ciiione  ,  in  cum  qui  fubftitu- 
tioncm  habct  >  non  lolum  pof- 
fcfsio  ciuilis  ,  fcd  ctiam  natu- 
ralis  transtcratur  .  Refponde- 
tur  enim,quoadfruttuum  ac- 
quifitioncm  ,  &  aJ  hoc  vt  in 
prxdicto  rcmcdio  poflcflorio 
vcniant  ,  fatis  cfle  ,  ciuilcm 
transfcrri  poflcisionem  ,  licec 
naruralis  non  transfcratur  :  vt 
confidcrat  Baldus  in  cap.  ■..  §. 
Marchio ,  numcr.  3.  dehisqui 
fcudum  dare  poflunt,  &  eft 
communis  opinio  ,  a  qua  ne- 
mo  reccfsit*.  Et  an  hic  hxres» 
in  quem  ex  ftatuto  vel  con- 
fuetudine  poCefsio  tranflata 
cft,  remediuml»  vltimx.  C.  dc 
edido  diui  Hadriani  toll.intcn- 
tare  qucat ,  ncc  ctiam  hic  di* 
Iputo:  late  Tiraquellus  de  mor- 
te  ,  iccunda  partc ,  declaracio- 
nc  7.  pcr  totam .  Illud  tamcn 

interim 


Digitized  by  Google 


GapucOdauum. 


r 


inccri m  non  pr.r cermi ttcndum 
dueimUS.quodad  han  c  rcm ,  dc 
qua  tractamus,  proxime  pertiU 
net  i  prxdicfram  feilicct  confiic- 
tudinem,&  pr.xfata  ftatutanon 
cxtcndi  ad  cam  poflcisioncm, 
qua:  pcncs  aJium  iit  y  imo  hanc 
limkationem  recipcrc ,  vt  fia 
tcrtio  Tit  occupaca  poue{sio,hec 
non  transfcratur:non  cnim  ha:c 
ftatuta  poflclsionemquam  de- 
fun&us  non  habcbac  temporc 
mortis,  fcd  illamtantumquae 
pcnes  defunctum  erat,  in  ha:re- 
dem  transfcrunr ,  vt  adnotauit 
pluribus  rekcis  Tiraqucllus  in 
dicto  tradatu.4.par.  declarario- 
57  nc  i.numcr.i.Hocitacmecaiu, 
cum  prxdiuta  continuatiocef- 
fet,fuperius  traditalocum  habc 
rc  non  poflunt :  nam  cum  non 


7X 

nis  arbitrat*  fuit  Ancharranus 
in  cap.i.primo  notabili,de  coiv 
fuetudine,  vbi  Batbatia  nu.  56. 
Secus  tamen  crit  in  cafu  noftro*, 
nam  cum  in  fucccuorcm  maiov 
racus  crafcac  vcraquc  poflelsio, 
naturalis  &  ciuUis,cciam  tcrtio 
pofsidcntcpoifc^io  cum  frtl&i 
bus  transfcrcu*;&in  codcm  Tc 
nucaefadirio  firuduum  pctitioi 
cohdemnatio ,  vci  abfolutio  fifc 
Eteft  ratiomam  cum  in  maiora 
tus  vcrum  fucccflbrcm  vtraquc 
poflefsio  >  vtdiximus ,  pcttran- 
feat,ctiafiab  aliooccupata  fic> 
conkquens  cit,  pcnes  pra*dicnj 
tcrtium ,  poflcfsionem  ciuilcm 
necrac  nacuraleno  eflenon  pof- 
Cc *  ciim  duo  non  pofsinc  vnam 
&  eandcm  rcm  in  folidum  pof. 
fidere,vcrefoluit  Antonius  Go 


continuctur poflefsio in  re  occu  5  8  mczius  in  L45 .nun>.  1 1 7.  Infctr 
pata,nec  fru&us  concinuari  po-      tur  icaque,praedi&am  Tauri  le 


tcruncjvc  cenfuic  Barr.in  l.Ccl- 
fus,num.7.vcrii.  ^vel  Quando  dt- 
catur  contmuata,  fT.  dc  vfucap. 
Marianus  Socinus  confi.  1 8.nu. 
1  z.libr.2.Dcindc,  quia  quanuis 
occupaca  poileisio  in  hxredcm 
tranhrcc ,  lecundum  diftinctio- 
ncm  Alcx.  confi.8  5.  pcr  cocum 
lih .  2  .&  Tiraquci.dc  morte,  de- 
claratione  3  parcj.num.17.ad- 
huc  prxditca  opinio  procedc- 
rec.Eteft  racio,namciuilis  pof- 
feflbrnopoceftexpellere  illura 
qui  natuialitcr  polsidet,  vt  in 
indiuiduoprxdicte  confuctudi 


gcm  magis  cfle  aducrfus  ms  co 
munc,quam  predicta  Gal|ia!  & 
cxterorum  ftacuta,  cuinexh» 
transfcracur  poflefsio  in  hxrc- 
dcm  abfque  apprehenfione,co- 
traccxtumin  l.i.$.Scxuola.,fi< 
quis  tcftameto  libcr  cifc  iuflus, 
&  leg.Pomponius.$.quefitutn. 
ff.de  acquir.poflef.  cx  iliavcro 
poflelsio  cransfcttur,  eiiam  ccr- 
tio  pofsidenterin  quo  lcx  noftra 
iiipetat  omncs  alias  tranflatio- 
ncs  pcr  ftatuta  &  confuetudi- 
ncs ,  vt  adnotauit  Tiraquellus 
dc  moite,in  prxfatione,dcclara. 

E  4  tionc 
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tionc  3.num.i.Anton.  Gab.lib. 
5  .commun.oprnion.titul.de  ac- 
qurrcnda  porfcisionc,  conclu.9. 
numc.  i.  quos  rcrert  &  fcquitur 
Molin.lib.3.cap.Tz.numcr.9.& 
ccnfct  lofephus  de  Scic  in  tra&. 
Inliibitionum,cap.  i  i.num.  zi. 
vbi  rcfert  Regni  Aragonix  fta- 
tutum ,  ex  quo  per  iniirumen- 
tum  transfcrtur  poflcisio.Ita ta- 
men  air  prxdiitam  rranilatio- 
nem  accipiendam,fi  ab  alio  pof 


ab  alto  mterim  occupatam  nuUim 
effe.momentpjcuttu  modieft  ftatw 
tum  Adedtolanenfe.nam  tunc  pop 
fcfsio  ab  alto  occupata  no  impedtt 
hutufmodt  conttnuattanem:  &  ita 
Mcdiolani  iudicatum  rcfert  Ia* 
fon  confi.  146.  num.z.vcrfic.»«r 
dtcatur  quod  decretumno  haheat 
Ucum,\ ibr.4.  Nec  illud  quocjue 
omittcndum  ceiilui,predict.um. 
Mcdiolani  ftatutum  in  alio  ma- 
gis  quam  in  co  cjuod  prxdixi- 


icfsio  non  fit  occupata  ,  cum  6Q  mus,  prxdkix  legis  Taurinx 
Cjuoad  tcrtios  polTcirores  nun-      decifioni  xquiparari,cum  in  bo 


cjuam  habcarur  poifefsio  pro 
tranflata,cx  prxdi&oAragonic. 
foro. 

59  Silcntro  tamcn  non  prxter- 
eo,Mcdiolanfftatutumeire  11- 
riiile  dccifioni  dictx.  lcgis  45. 
Tauri-,c«x  iHo  cnim  poiTeisio  ip- 
fc>  iure  in  hxredem-  transfcrtur 
abfque  apprchenfrone ,  ctiamfi 
a  tertio  prxdi&a  poflcfsio  occu 
pata  frt :  cuius  ftatirti  meminit 
Tiraqucllus  in  tra&at.  dc  mort. 
5.parr.declarat.3.numc.  1  S.quo 
cafu ,  &  vbi  hoc  ftatutii  vigeat, 
frmilis  obferuatio  crit  tunc 
enrm  fruftus  venicnt  in  dicto 
intcrdictopoiTcflbrio  prxdiftx 
continuationis  ratione,nec  alio 
iudicio  petendi  funt,vtdeclarat 
Tiraqucllus  vbi  fupra/ibi:/»^/- 
lige  <juarto,^vt  ea  prtor  opintopro- 
cedat,niftpatutum  continuans  pof 
Jefstonem  m  hxredem^procedat^vl 
terius  >  dtfponendo ,  poffefstonem 


nis  fcudalibus  locum  habcat,  vt 
adnotauit  Cateiianus  Cotta  me 
mor.cuius  cft  initium ,  Decreto 
Mediolancnji ,  litcraD.pag.  3. 
fol.  zoo.  dc  quo  litcm  arduam 
penderc  in  amplilsimo  Senatu 
Mcdiolancnir  tcilatur  j  quam 
opinioncm  admittit  Matthxus 
dc  Ainictis in cap.  i.nu.i.fi  de 
fcudo  fucrit  controucrfia  intcr 
dominum  &  agnat.  Quod  autc 
dc  reudo  ad  maiorarum ,  argu- 
mentum  validum  tit,  quamplu 
ribus ,  tam  noftratibus ,  quam 
cxtcris  pcrfuadcri  folet ,  congc- 
ftisaMolina  libr.  i.cap.y.nu.  1. 
Licet  non  ditfitear,in  multis  dif 
frmilitudinem  habcre ,  vt  ipfc 
auctor  diligcntifsimc  adnotaurt 
vbi  fupra,cx  nume.i.qui  omnU 
no  infpicicndus  cft.Tum  &  plit 
ribus  placuiile  fcioexterorum, 
ftatuta,&  confuetudinem ,  quae 
de  mortuo  in  eius  hxrcde  ipfo 

iure 
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iure  poflcfsioncm  transfundit, 
in  k-udis  non  nroccdcrc  j  cuius 
opinionis  c  1 1  &aldus  in  cap.  i  ad 
rinem ,  an  mutus  vcl  imperfc- 
ct.us,in  feudis.  Bcnediclus  in  c- 
Raynutius,vcrb.mortuo  itaque 
teftatore,in  z.nu.69.&  7o.Chaf 
laneus  in  confuetudinib.  Bur- 
gund.rub-7.§.  i.tit.&  dc  hac  co 
luetudine,limitatione  ijpoftnu 
mcr.6.&  ex  profcflo  dilputat  la 
tifsimc  Tiraquel.  dc  morte,  in 
pr.Tfarionc,4.declarationc,a  nu. 
i  .5c  2,.part.  dcclaratione  7. 6c  4. 
part.dcclarationc  5/in  finc. 

Ncc  vrget  octauum  funda- 
mcntum,dumdiximus,  quan- 
uis  in  iudicio  Tenuta;  fru&us 
non  pctantur,eos  non  amittere 
maioratus  fucceflorem*  cum  in  6* 
proprietatis  iudicio  confequi 
pofsit.Refpodetur  enim ,  ei  da- 
num  &  incommodum  fcqui,  fi 
fructuum  cognitio  difterreturj 
cum  huius  interdicti  pofleflbrij 
6 1  fint,vt  fupcrius  oftendi ;  &  quia 
coniultius  cft  agcrc  pqfleflbrio, 
quam  pctitorio.l.is  qui  deftina- 
uit.rT.dc  reivcndicat.  &  quia  in- 
tcrdidum  noftrum  himmariu 
cftjiudiciaquc  fummaria  rcgu- 
lariter  vtiliora  funr ,  vt  teftatur 
Iafon  in  $.item  Scruiana,  num. 
9  3. Inftit.de  a&ionibus,vbi  An- 
gclus  num.9.Gomez.  num.  5 3. 
Tefiaurus  decif.  ly^.numcr.t. 
Ncgullantius  de  pignoribus,In 
3.mcmbro.8.partis,  numer.26. 
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Menoch.dc  adipifccnda,rem.3. 
num.7.Conftanti  nusRogerius 
de  rcmedio  pofleflbrio ,  a  num. 
11.  Tum  etiam,quiafupplica* 
tio  in  hoc  iudicio  rcijcitur ,  etia 
quoad  deuolutiuum  effe&unr, 
&  aliae  in  co  conlidcrantur  com 
moditates,  qux  in  alioiudicio 
ceflarcnt,de  quibuscap.  11.  & 
1 3-plene  agemus. 

Ncc  vltimo  obftat  nonum 
fundamentum,  in  quo  docui- 
mus,per  Tenutam  &  eius  remc 
diumpoflcflbrium ,  corporaliu 
tantum  rcrum  poflefsionem  pc 
ti  poflejiiquidcm  hx  Iblum  pof 
fidentur;fruc^usquc  a  folo  fcpa- 
ratos  quid  corporalc  no  cfle ,  vt 
in  Tcnuta  &  iudicio  poflTeflbrio 
veniancRefpondetur  enim,per 
remcdia  &  interdi&a  poflcfco- 
ria,iuraetiam  incorporalia  co- 
lequi  pofle ,  vt  in  diui  Hadriani 
edi&o  pofleflbrio  docuit  Vi- 
glius  in  l.vltima,numc.5  3.C.dc 
cdiclo  diui  Hadriani,  poft  gloC 
ibi,vcrbo,^/>/>w,Bart.Bald.Sa 
licctum,Raphaelem,Fulgof.  & 
Paulumde  Caftroibidcm,&  in 
rcmcdio  pofleflbrio  Tcnuta:  cc 
fuit  Molin.  libr  3 .cap.  1  z.nu.23. 
Etinintcrdi&o  poficflbrio  fta- 
tuti  transfcrentis  poflcfsionem 
abfquc  apprehenfione,ob(eruat 
Tiraquellus  dc  mortc.4.par.  de 
clarationc  vltima,num.3.in  fin. 
ibi :  Sed  quidajtid  fit  in  alijs  cafi. 
hus ,  id  tamen  fiio  obfiruari  apud 
E  s  rwst 
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nos ,  >vt  ctiam  incorporaltum  pof  adnotata  in  1.  pcnuitima  Styli, 

fefsio , aut  ^uafipoffefito  tranfeat  per  toum.Quibus  conduditur, 

tn  hxredcs  ipfi  ture ,  ut corpora-  in  intcrdi&o  pofTeuorio  TcnUr 

Itum ,  tj       »*/?m  confuetudt-  t*,frudus  vcnirc  abfque  vlla  co 

m/.Et  huc  pertinet  omnia  a  mc  trouerfia. 


SVMMzARI^  CsAPlTfS  IX. 
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f    -w  ^NterdiBum  lnterim  <juando  locum  habeat,d$utatur. 
2     I  lntcrdtclt  Jnterim  qu*turamemincrint. 
j        ln  Tenuta  an  habeat  locum  mterdiSlum  Interim. 
4  Ad  tntcrdiclum  Itttertm  fufficit  colorata  detentatio. 
s  Ad Interiminterdttiumjumdelct attendt Ugalts tranfiatio^fedrealu 
manutentio  maioratm. 

4  QuiiudtctaUauBorttatepofsUetfmerdiclumJnterimji^e  propcnere 
potcfi. 

7  PoJJeffor  tuendus  cjl  infua poffc  fsiont^etiamfi ^violenter pofsideat,  {$) 
quta  metum tntuitt  tn  tudicem/vel  adutrfartum. 

5  Poffeffori  maioratusjtte fupcr  Tenuta pendcnte ,  interdiSium  Interim 

competit. 

y  Quando  ncmo  efi  in poffefsione  aSlucdijnm  competit  interdiSium  Inte- 
rim3fed  folum  fuper  tranflatione poffefstonis  declarandum  efi. 

10  Ad  Interim  iutcrdictum,neccffarium  eji  aSiuaitter pofiidcrejtec  traf 
latto  legaiu  fuffcttns  eji. 

1 1  InterdiSium  etiam  fummarifsimum  aliquid proprietatis  hahet. 

1 2  ASiuaiu poffeffor  maioratus \regularitcr  tuendus  efi  m  fua poffefsione. 

1 3  Differentia  efl  tnter  acqutfitionem poffefsionu^eius  conferuattonem. 

14  Faetlius  rettnctur poffeJsiOiqudm  de  nouo  acquiritur. 

is  Intertm  intcrdiSium  adquoseffeSiusfucritintroduSiunu 

16  Ex  IntertminterdtSio&ec pofjefstomjnec proprittati  fitprdiudicium. 

1 7  Intcrim  interdttlum  ordtncmiudictartum  non  admutit ,  nec  litis pro- 
grcffum  impedit. 

##  ludex  contra^Zfoiuntatemnjniut  ex  Ittigatortbui  nequit  iudiciarium 
.  ordtnemtntroducere. 
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19  De  Interim  interdiclo  prtus  eft  difceptandumyQua.m  lu principalts pof 
fejforta  profeQuatur. 

20  Tenuta  ab  wterdtclo  Jntertm plurimum  dtfat. 

21  "Natura  ft)  ejfentta  mterdiltt  lntertm  qua Jit. 

22  Pojfefstonu  detentor  m  acQutfitum  habet  ex  ipfa  detentione ,  auanuu 
/ujie  non  pofstdeat. 

23  Adhocnjt  Jntertm  tnterdtclum  competat,fujficit  color^eripojfejfo- 
ru,$J  Juccejforts. 


JVDICIO  TENVTAE  PEN- 

dcnte^an  proponi  pofsit  Interim  in- 

terdi6tum> 


CzAPFI  N  0  NV  <±AL 


N  remcdijs  fum 
marijs  incerdi- 
ciu'  lnterim  in- 
centari  iolet  ab 
illocjuipofsidct, 
fi  fupcr  pofleisione  turbatur, 
auttimctturbari,  doncc  fupcr 
ea  &  fupcr  proprictate  difceptc 
tur;cuiusinccrdicti  mcmincriic 
iura  in  l.xquifsimum.fT.  dc  vfu- 
fructu ,  in  I.  libcris.$.  vltimo.fF. 
dc  libcrali  cauia ,  &  in  cap.  cum 
vcnilTcnt,dc  inititutio.  Gurtius 
Sen'orin  confi.6o.ex  numer.i. 
Gracus  conii.  1  o.num.9.PauIus 
confi-3.iibwz.Capicius  decif  1 3. 
55.  &:  189.  &  plurcsalij  rclatia 
Couarr.pradl.cap.  17. num.  r.  & 
Mofin.  dc  primogcn.  lib.3. 


cap.  1 3.num.7o.  Ex  qulbus  dici 
poisc?,idem  in  Tcnuta  ilatuen- 
dum  eife ,  vt  Intcrim  interdiau 
in  ea  compctat ,doncc  dc  poflef 
fione  &de  proprictatc  diiccp- 
tecur,  iuxtadictaml.s.  iunctis 
hisqux  inc.  i.antecedenti  ad- 
notauimus.  Poitca  veroquam 
rcmcdium  Tenutx  erTcftum 
eit  poflcflbrium,hoc  interdictu 
cciIarc,compertu  videtur:  cum 
iilud  rancum  compctat  iiiicjui 
in  poifefsionc  cft,  donccfupcr 
poifeisionequcftiohabcrur.Scd 
cum  in  Tcnutaomncs  licigaco 
rcs  poiTcfsionem  haberc  conte- 
dant  cx  legis  tranflatione,  Intc- 
rim  intcrdidtum  (  cu  nononv 
nibus  prxlhndum  fic)  &  alia 
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acta  mtcrlocutoria,cmx,ante  ip 
fius  tranflationis  dcciarationcm 
prarccdant,  vctita  funt ,  vt  arbi- 
tratus  fuit  Mollna  Lib.  3.  cap.  r  3. 
numcr.7c.  Sed  nihilominus  dc 
hac  doctrina  gcncrice  fumpta  6 
dubiraiipotcit:  namad  hocvt 
Interim  intcrdictu  pokit  pro- 

4  poni,fufhcit  quaillbct  poflefsio, 
vel  colorata  det  cntatio,ex  addu  . 
clis  a  Couar.prad.cap.17.num. 
).\ct(\.ftc  fane>  Valafco  conful- 
tatione  7?.num.  1 1  .lib.  1 .  Fran- 
cif.Mi!ancnf.dccif.i.nuni.33.&: 
num.S^.&^.lib.i.  Natiacon- 
f1l.121.nu  .1  j.iib.  i.Rcburfb,3. 
tom.ad  lcgcs  Grllicas ,  titul.  dc 
de  cauiis  bcnehcioium  poflcf- 
forljs,  artic.io,nu.vltim.  Guid. 
dccii.a^.numcr.  i.cum  inhoc 
intcrdicto  qujf  iit  iuftus#veiuC- 
que  &  legitimus  poiieflbr,difce  7 
ptari  non  recjuiratur,  fed  folum 
tra&etur  dc  poflef>ionis,feu  de- 
tcntionis  conicruationc ,  intc- 
rim  dum  lis  pcndct,  vtfupra 
adnocauimus  cx  Mcnochiorc- 
mcdio  3.rctincnda;,  nume.  588. 
Yalafco  vbi  fupra,num.3.Con- 
fcquens  itaquc  cft,vt  dumvcrus 
fuccelfor  &iuftus  poileflbr  prb- 
nuntiatur,tueaturillc,cjui  ialtc 
crarin  detentione  &  poflcisione  8 

5  achiatiicum  ad  Intcrim  intcrdi- 
dum  non  dcbcatattendi  lcgaiis 
tranllatio,  qu.xipfo  iurclnve- 
rumfucccflbrcm  poflcfsioncm. 
rransfert,  fcd  realis.  manutcntio 


maioratus ,  vt  iri  indrmdio  opi- 
natur  Fracifcus  Milancn.decif. 
1  .num.68.&  72.Mcnoch.dc  re- 
tincn.remcdio  ^.anumer.  56©. 
praricrtimdillcquiin  maiora- 
tu  fucccdcre  c6tcdcbar,iudicia- 
li  au&oritatc  poisideat  j  nam 
cjuanuis  decretum  flt  iniuftum, 
tuiticncm  &  confcruationem, 
manucjue  temioncm  ei  compe- 
icre,&hocInuerim  intcrdidbt 
ab  eo  proponi  poflc,litefupcr 
tranflatione  pbflcfsionis  pen- 
dcntc  ,  fatis  probant  gloif 
vnica  in  l.iuite.ftdc  acquircnda 
poflcfsione,  &  glo.vlti  inl.fi  pu 
tas.  C.  dc  pctitione  hcrcd.  Duc 
nas  rcgula  185.  limitatione  2. 
Rebu  itus  in  ccncord.tit.  dc  co~ 
cluf.conciiij,verbo  decretis ,  vcr- 
ficul.vltimojita  vt,  ctiamii  quis 
proptcrmctumqucm  in  iudi- 
cem  vcl  in  aducriarium  intulir, 
poflcfsionem  occupauerit,in  ca 
tucndumlitcpcndcnte,  defen- 
dat  prardictus  Francii.Milancn. 
dccif  i.num.8o.&  huic  opinio- 
ni  adhanet  Miercs  in  traclatu 
maioratuum.3.part.  Cjuxft.22.  # 
pcr  totam  >  vbi  in  terdictum  In- 
terim,iucceflbremin  maioratu, 
lite  pedentc  iupcr  Tcnuta  pro- 
poncrc  poflc,dcfendit.  Nec  r&- 
fragatur  Molinse  opinio  con*- 
traria  in  di&.lib.  3.cap.  1 3.  nunx 
71.  nam  fic  accipi  poterit,  yt 
cius  ncmpc  doctrina  proccda^ 
.quandoneucercx  litigacoribus 
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tftmpoiFefsionca&ualiiquoca  opinioni  &  illad  fuffragatur, 
luarquiisimumcit,  vt  iudicia  quiaaliudcft,  ageredc  poflcf- 
hon  coinpticecur,ied  folum  tra  fionc,  &  in  quc  fucrit  tranflata, 
ftetur dc  Tenucx  incerdic"to,  &  cum  hoc,vt  lupcrius  dixi ,  pro- 
dcclarationcilliusinqucm  pof  t    prietatem  habeat  admixtam; 

aliud  vero,  agerc  dc  tuitionc 


icisio  tranflata  fic .  Rurfus  & 
<}uia  Intcrim  incerdictum  & 
eius  rcmcdium  hoc  cafu  non 
militarcc,cum  pofleflbrium  fic, 
&  fimilc  inccrdicToVci  pofside- 

10  tis:&adhocvccompetat,neccf 
farium  omnino  eflcr,poisidere, 
Vci  poiTcdiflc  adtualitcr  tcm- 
porc  litis  motx ,  illum  qui  pr$- 
didum  intcrdi&um  intcntat,c. 
*um  vcniflcnt.de  inftifuiioni- 
bus.  Poftrcm6,quiafi  nullus 
a&ualitcr  pofsidct ,  nullum  ih- 
tcrdi&um ,  ctiam  fummarilsi- 

1 1  mum,  iuftificari,  vt  ita  loquar, 


poflefsionis,in  qua  proprietatis 
cognitione  no  elt  opus,cx  Nat- 
ta  confi.  1 1 1  .nUi  5 .  &  s.lib,  1  .Mc 
nochiode  rctincnda,  rcmcdio 

vkimo,nume.3<*.  &remedio  3. 
numer.5  34.0bicdiones  ir^que 
Molinx  vbi  fupra  hic  non  con- 
ueniunt ,  cum  muJtum  diftec 
poflclsio  in  acquifitionc,ab  eius 
confcruationc  &  tuitionc,vt  dp 
cte  confiderat  Menoch.  de  adi- 
pifcenda,remcdio  4»n  ume.  571. 
&  iadiius  retcntionem ,  quam 
noux  poflcfsionis  acquifitionc 


potcft  finc  proprictads  cogni-  conccdi,  in  indiuiduo  conclu- 
tionc,laltcm  incidentcr.  Hac  cr      dit  Alciatus  refponfo  iS^.num. 


go  examinata,fi  fuper  poiTcfsio 
nis  tranflationc  fentcntia  fcrcn- 
daeft,&  exdi&is  Regijs  lcgi- 
bus  cxccutioncm  habct ,  inanis 
cognitio  cflctde  Intcrim  intcr- 
didto.Aliud  vcro  cft,  quandoia 


9  Interim  icaquc  intcrdi&um 
rfcc  cafu  compctcrc ,  obferuanc 
Capicius  decif.5  ^.a  nu.y.Natca 
confi.  1 2 1  .num.5  .&  6.1ib.  1  .Me 
nochius  remcdio  vltimo  rcti- 
ncn.nume-3.Francifcus  Milan. 


quis mifliis crat in  bonoru  ma-  *J  dccif.3.num. r^.lib.i.  Dehique 
ioratus  poiiefsioncmjtuc  cnim,      in  hoc  iudicio  tuitorio  ninil 


dum  dc  vcra  ipfius  cranflationc 
lis  pcndct  ,  manutenendum, 
tucndum  &  confcruandii  acTua 
lcm  poflcflbrem,docct  Palacios 
Rubios  in  dicT.I.45.Tauri,anu- 
mcr.  1 3.  &  ica  praxim  reccpiflc 
tcftaturMieres  dc  maioratibus, 
3.  part.  quxft.  1  i.numcr.a.  Cui 


aliud  agitur,nifi  dc  vitanda  mo 
leftia  &  turbationc  illius  qui  in 
poflcfsione  eft-,&  nullus  cx  liti- 
gatoribus  ex  hac  interlocutio- 
ne,nifi  in  quadam  confequen- 
tiam ,  damnum  fentirc  poccft, 
cum  cx  Inccrim  inccrdi&o,  ncc 
poflefsioni,ncc  proprictati  prc,- 

iudi- 
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.5u didtim  fiat.Aluar.Valarc.  c5i-  *#e&um  fit ,  &  de  proprietat*,  n 

fultatione  j9.i\\\m.  15.Sc  1 6.Mi  rcfpe&u  admixtionis , in  co  fit 

lancmdi&.dccif,3.num.  1  tf.Nec  cognofcendum,vt  ccnfct  Moli. 

ex  Jiufcis  intcrdicti  cognWionc  lib.3.cap.  1  j.cx  num.  i.impcd i- 
caufaprincipaliscliriortursprx-   .  mcnton6cft,vtdeInterim  ii>. 

dlciii  fenkn  Interim  interdidu  tcrdic*otraactur,cumIumnwr- 

ordinein  iudiciarium  noW  a<k  rifsimum  fit,8c  non  dc  intcrdr- 

mittere  ,  nec  Ikis  progrdfum  ctismixtis.  Ncc  obftat.fi  dica- 

im^cntc,adnOtattit  Natta  cofi.  tur^Tcnutx  intxrdi&um  poficf 

11  t  .mim.5>.&  fequcntibus  libr.  forium,fummatium  quoqutcf 

18  x.ftA  vt  iudcx  comra  voluncar  fcmam  quanuis  non  dirtitcar,  1 
torrt*  nius  ex  litigatoiibus  nc-  hxc  duo  inrerciicta  c(Tc  fumma- 
<}ue<tt  prxdidum  iudiciarium  2Q  maria^Tcnutavcroab  interdi- 
ordinem  introduccrc  ,  iuxta  &o  Intcrim  plurimum  diftatre 
g]oiTam,verbo,>M«  contradtctri-  fpeciu  admixtionis,vt  in  cap.6. 
itt,Hf,&  vt&iQjpaMihit ,  in  Clc-  lupciius  oftendi.  jtquum  itacu 
mcntina  vitima  ,  pcr  tcxtum  cft ,  vt  dum  dc  iurc  polsidcndt 
ibj»dc  vcibo.i1gnincatione,quc  difceptatur,coferuetur  is  qui  in 
ab  omnibus  comffiunitcr  reci-  actuali  polTefsionc  crat.Et  fuadc 
pitur.Et fupcriori  do&rinx  pa-  tur  hxc opinio cx  natura &  cf-  1  1 
trocinamr  Mcnocli.reincd.  3.rc  1 1  fcntiaintcrdi&i  Intcrim ,  quod 
tincnd.numer.5  35.  diim  cxilti-  tunc  locum  habet,quando  lis  fu 

19  m?.t ,  in  Intcrim  intcrdido  pri*  pcr  Tcnuta  &:  poiTeisionc  pcn- 
dlfcc^hndurp  ,  fi  polfc  flbs  tft--  dct,  vt  cenfet  Paulus  dc  Caftro 
bctur,quam lis principalis  pof.  confil.3.1ib.2.anumc.i.Syluan. 
Icftotia  profcquatur-,  arguntcft-  confi.iy.num.i.Mcnoch.  rem, 
to  1  fi dc  vi.rf.dc  vi,5c  vi  armata,  vltimo  rctinen.num.7.ibi:C««* 
cuius  do:bina  fat&S  conucnit  ca  caufa pofjefforta  prtncipalis  tra~ 
lui  noft;o,cum  fecundum  cam,  claturstuericonuenit  eum,  autpof 
fi  vn us  cx  Tcnutx  liti gatoribus  fefstonem  illam  dcttnet .  Pondc- 
in  attuali  polfcfsionc  lcu  dcten-  randa  enim  funt  verba  illa , pof 
tioncfu,cxineaturbctur,  litis  fsionem  detiner,ciim  confidcrari 
principalis  Tcnutx  dctcrmina-  non  dcbeatad  Intcrim  intcrdi^ 
tio  impcdiri  dcbcat,doncc  tuea  &um ,  lcgalis  &  iufta  ponxfsio, 
tur  illccui  in  bonorum  maiora  fcd  folum  ipfius  dctentio tcm- 
tus  occupationc  crar.  porc  litis  motx,  ad  hoc  vt  iudi- 

Cum  crgo  rcmcdium  &  iu-  cio  Tcnutx  pcndente, tueatur 

dicium  Tenutx  poilcftorium  illc  qui  a&ualiter  maioratum 

dctinc- 
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44  dctincbat ,  cumhic  poftcisionis 
detentor  ius  accjuiiitum  habcat 
ex  ipia  detcntionc,  &c  poilcisio-  * 
nis  apprchcnlionc  &c  actuali  in- 
fiiicntiajn  cjua  iinc  comradicto 
rc,iudiciah  auctoritatc  crat  tem 
porclitismotx:  namhoc  caiu 
derendi  in  poiTeisionc  cum  qui 
in  ca  erat,  Tenutx  interdicto 
poiTeHbrio  pendcntc,aibitratur 
Molinalib.j.cap,  i  s.numcr.yi. 
Ius  cnim  prciumptiuc  atsiitcrc 
vidctur  ci  cjui  iudiccm  adijt ,  & 
cius  iuilu  poilcisionem  abiuuc 
vlla  contradicrionc  apprclicdit; 
falteni  cnim  habct  colorcm  vc- 


19 

ri  fucceiTorisrcjuod  fufficit,  vt  fu 
pra  dicebamus  ,  vtintcrim  in 
iua  poileisione  tucatur ,  doncc 
Scnatus  verum  iucccirorc  pro- 
nuntiaucritj  &  ccnfct  Valafcus 
confuitatione  79.num.j.  libr.i. 
&ita  pronuntiatum  in  Scnatu 
Dclphinatus  rcfcrt  Guido  de- 
cif.8  ,  .num .  i  .Et  hxc  eft  verifsi- 
ma  huius  articuli  interprctatio, 
a  cjua  regulariter  recedcndum 
non  cit,nili  alix  caufa;  vrgeant, 
cjuibus  Intcrim  interdictu  ccC- 
fct ,  &  ad  fecjucftrationem  de- 
uenicndum  fit,quas  fequentica 
pitcfubijciemus. 


> 
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LEGITI MVS  poffejfor tuendui eftjenut*  interdiBo pof 
fejfoiiopcndcnte. 
Adjeefucjirum  deucnicndumnoneft ,  nifi  HJrgcnscaufa  fua- 

deat. 

Quanuis  timor fiandalt  refultarct^feefUcfiratio facicnda  non  efi. 
Etiam  ad petitioncm  Fijci  non  ejifdctendafcqucfiratio. 
St  ^ufufruciuartus  fattfdare  ne<]ueat,dctinenda  rcs  efi  apud proprict* 
riumtnon  t/ero  feQUefiratto  factenda. 

6  St  rixAfvcl conttnttcncs  oriatur  tnter  1itigatores,iudtX  dcbct  cuitare, 

non  tamen  bona  in  Itttgte pofita Jeejuefirarc. 

7  Sujficit  nudum  nomen  attualts pojjejforu  ad  obtincndum  in  interdtcl* 

lntertm,*t)  feaueftrationcm  excludcndam. 
t  Quanuis  legalu pojjefsto  adunum  tran/lata fit>{§)  apudaltum  aclua 
Ikpofjcfsto fit3manutcnendus  efi,cum  de  em  pojfejsionu  aclualu  iufti 

fkattonc 
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ficatione  non  fit  aocndum  adintcrdi&um  lnterim. 
9  Atlualtspoffejforjfoltandmnonejiy^)ficontra  fiat>  mentatumlo* 

cum  habet. 

i  o  °Nec propter  metum  armorumyft)  aduerjarij potcntiam,  <vd  -violcn- 
tiamfuel  fiandalum  cuttandumyfiqueftratto facienda  efi. 

1 1  Ad  impedtendam  fequeftrationcmfuffctt  qualtfcumque  occupatio  bo- 
norumycum  non  debeat  dtfieptart  quu  iuftcpofitdcat. 

1 2  Altudeft pofstdereyaltudinpoJfefstone  effc. 

jj  Duo  in  foltdum pofstdere  non pojjuntyapud  njnum  tamen  confiftere po 

teft  pojfefsio  legaltSyft)  apudaltum  aliualu. 
J4  Sex menftum pojfefstofuffcitrvt Tenuulocm  nonfit. 
jt  Quandoncmo  ex  Utigatoribm  aciualtter pofstdet/vclambo  in  aclua- 

lt  pojfefstone  funtyadfiqueftrattoncm  deueniendum  eft. 

1 6  Declaratur  tcx  in  l.aqutfsimumycum  fimthbm.ff.de  a/Jufiuclu. 

1 7  'Bona  littgto  affettafcqucftrandafunt>quando  tnterdtclum  rettnenda 
intcntatur* 

j  s  Propter  in  certitudinem  iuris  Itttgatorumjbonafequeftrantur. 
jp  Quando  quis proprta  autlorttate pojfefstonem  bonorum  matoratm  in- 
oredituryfequeftratio facienda  ejl . 

20  Ctuilisy{tj  naturalts poffefstoin<vcrum  fuccefforem  transfertur  ipfo 
inftantt  mortis  njltimt  pojfejforis. 

2 1  Quando  cdcurrtt fatium  legtsyft) faBum  hominisy  citius  operatur  lex. 

2 2  Legalis  pojfefsie  femper prior  in  ordtne  eft. 

2j  Jn  eo  quiproprta  auSioritate  tngreditur poffefsioncm ,  ^vittum  non  le- 
ue  <"verfaturyetiam  qudadnegotium prtnctpale. 

24  Qui  iudicis  autloritate  bonorum  matoratus poffefstonem  apprcbendtt, 

ius  accjuifttum  habet  admanutenttonem. 

25  Quipojfefstone  abutiturycam  non  conferuat. 

26  Quando  quts pofstdet  bona  extra  j\egnumyfruc~lus  fcqueftrantur. 

2  7  Quando  reftttuttone  faclay  recuperatio  eft  dtffictltsyJpoitatus  non  refti- 

tuituryfed  fattfdattoy<uel  fequcjirum  cltgitur. 
j/  Stne  rvrgentt  caufa  non  eft  deuenicndum  ad fequeftrationem ;  h&c  ta- 

nun  arbitrio  Senatus  relinquenda  eft. 
29  Ejficlus  fequeftrattonts  eft/vt  dum  Its pendety  nullus  ex  Ittigatoribus 

pofstdeat. 

jo  ln  mawratibus poffefsio  non  <z>acatynec  in pendenti  ejfe poteft. 
3 1.  Jn  fequetem  tngradu  trasjertur pojftfstoyetia  ft  abfens Jity  ft)  ignbras. 
32  Lex  Taurt  nonpotutt  transferre  atfualem  mjijienttam  bonorum  ma* 
tus.  33  Dti 
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33  Declaratur  lex  ^s.Tauri. 

34  Quoad fubftantiam  difpofttionis ,  dtfpojitio pendere  non poteft ;  fecus 
•  i%*vero  auoad  eJfeBum.    ' '  J 

tT/  Quanuts  fuccefsiopenderenon pofsit  refpeUu  inftttutoris  maioratuf,po 

teft  tamen  pendere  refpetlu  fuccejforii. 
3  o  Quoad  legem perfona Jemper  certa  eft. 
S7  Quando,^  m  Qmbus  cajibus pojfefsio  nsacans  dicatur. 
3  8  Poffefsio  retrotrahitur admortem<r>ItimipoJfeJforts,  d  cuius  tempo- 

retft)  non  d  tempore fententt*  fuccejfor  pofsidere  incipit. 
3  p  Seoueftratto  ex  mero  iudicts  offtcio ftenpoteji. 

40  Aiagiftratus ex  caufaingrejfum  bonorum  Itttgatoribus  prohibere  por 
teftyft)  qut  effeEltts  ex  hac prohtbittone  refultet.  -  •< 

41  MagtftratusyQuandotimor fubeft  rix*,f£} contcntionis,m  fepojfcfsio- 
nem  affumere poteft,ft)  ea priuare  litigatores. 

42  Cafus  conjideraturjn  quo  tn  feoueftrum pojfefsto  transfertur. 

43  Ptft  interpofttum  decrctum  prohtbtttuum  nonlicet  altcui  litigatorum 
bona  ingredtyQuoufQue  Its  fuper pojfefsione  dtrtmatur;ff)  ingrejfus  ad 
tuhtlum  reducttur. 

AN  SEQVESTRATIO  M.A- 

ioratus  faciendafit.liteTcnutx 
pendentc, 

C  nAPVT  D  £C  IMTzPH. 


U 


VOTIES  eo- 
ftat  dc  legitima 
pollefsioiic,  tuen 
dumeumqui  in 
eacft,Tenut£in- 
terdicto  pofleflbrio  pcndente,  2 
cap.prxcedentioftendi,  &  cen- 
(et  Molina  lib.  3-cap.  1 3.  nume. 
ji.lbiiProuidendo  auodpojsideat 


pendente  lite  ilie,  quem  ex  proha- 
ttonibusfeu  aliter ,conJhit  tcmpore 
etufdem  liiu  mota  pofftdtffe :  8c 
vltra  rationes  a  nobis  fuperius 
addu&as ,  ea  quoque  adijcitur^ 
nam  ad  fcqueftrum^nifi  vrgens 
caufa  fuadeat ,  deueniendum 
non  eft ,  capitcprimo,  &  2.  vt 
lite  pcndentc ,  cap.  1 .  de  fcque- 
f  ftratio- 
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ftrationc  poflcf.  &  fruft.  ita  vt  dum  elTe  lite  pcndcntc ,  ncc  ad 

quanuis  timorfcandali  rc&lta-  petirione  aducrfarij  fcqueftra- 

rct,nihilomagisfacicndafeque  tioncm  maioratus  facicndam; 

ftradofit,vtindiwbisiurib*prQ- '  etiamfi  rixx  vcl  contentiones 

batur,&  docct  Rcnatus  Chopi  6  timcri  poficnt:has  cnim  magi- 

nus  dc  domanio  F  rancix  lib.  3.  ftratus  dcbet  cuitarc,  non  tamc 


cap.  1  o.num.  i.vbi  inquit,,c]u6d 
etiamfi  Fikus  agatin  fubditu 
qucmpiam,nequeatilium  pof- 
lcfsionis  compedio  priuarc :  & 
probat  1.  defenfionis  facultas , 
dc  iurc  fifci,lib.  1  o.  obfcruat  Ca 
picius  decif  9$.num  1  i.diligen 
tifsimus  Gomczius  in  L^.Tau 
ri,Tiu.  1 26.Guido  decif.  5  5  2.  nu. 
j.Cofm.in  pragm.tit.de  caufis. 
$.necadquenquam,verfic.  ne 
qutret,co\.6.ad  hncm.Natta  co- 
fil.4i9.n.9.lib.2.  Francil.  Mila- 
ncnf.decif3.nume.  150.  &  154. 
&  4n  indiuiduo  ftatuti  fimilis 
prxitidx  I.45  .cx  quo  trastertur 
poflefsio  finc  apprchefione,opi 
natur  Tiraquellus  dc  mortc,  6. 
par.declararione  9.nu.i.qu6  rc- 
ipicit  Fulgofij  do&rina  in  1.3-n. 
z.dc  acquircnda  poftclsione ,  & 
Cxfaris  Contardi  in  1.  vnica, 
quxft.23.nu.  io-C.fi  dc  momc- 
taneapollcfsionc,  dum  cxifti- 
mant ,  fi  vfufru&uarius  latilda- 
rcncqucat^xquiuseftc^rem  ip- 
fam  detincri  apud  proprictariu, 
quam  cam  fequcilrare.Conclu 
ditur itaquc in  hoccafu,quan- 
do  fcilicct  tcmporcTcnutx  mo 
tx  reperiatur  quis  poifellbr  legi 
timus  ,  in  fua  poftcisione  tuen- 


ad  fequcftrum  deucnirc ,  vt  do- 
cuit  Baldus  in  l.quidam  xftiraa 
ucrunt,nume.6,  vcrfic.  Secundo 
cafu.  ff.  fi  certum  pctatur,ibi: 
Qupd  quandofubefttimorju par- 
tes  uemant  adarmajuncjlneu- 
ter  pofsidet,  inhdrere  debet  tudex, 
vtrtque  prohibere  <~utolentwn 
acceffum ,  ex  textu  in  L  tcjutfst- 
mum.ff  de  ufufrutlu .  St  <vero 
rvnus  tantumpofstdct,  tunc  debet 
petitori,qui  non  pofstdet ,  acceffus 
tnhtbert/vt  tn  i.fnali.ff.  dc  offcio 
procurat^tsCdfaris,dc\bidc  la- 
fon  numcr.4.hisvcrbis:  Qubd 
regula  quottdiana,ut  quando  co~ 
tentto  eft  tnter  duos  de  pojjefuone, 
q)  tudex  ttmet  ne  partes  -ventat 
adarma,poteft  n>trtq\  partt  prohi 
bere  ingrefsupoJfefsiomSyobferua- 
da  eft ,  *vk  neuter  pofsideat  >  fed 
<-vter<j'-pr*tideretypoffefstone  ad 
fe  Jpeclare:fm  autem  rvnus  tan- 
tum  pofstderet  ,<W  in  poffefsio- 
ne  effet ,  altus  non ,  mtmme potcft 
tudex  fiqueftrare  poffefstonem, 
dato  aubd  <vtdeat  partesadar- 
ma  proceffuras  5  quia  propter 
metum  armorum  non  debet  fteri 
fequeflrum,  nec  recedi  d  tramu 
te  iurts,  nift  quando  dubium  eft 
de  poffefsione  ;  fecus  quando 

*vnus 


Digitized  by  Google 


CapiicDecunum, 


n>nm pofsidet  yoftusnon.  Cen- 
fuk  Paulus  conlilio  3.  numcr. 
i.  llbr.  t.  Alexander  in  addi- 
tionibus  aci  Bart»  in  1.  (i  vfuf- 
fruclus.J.fcd  li  intcr  duos ,  iite- 
Ta  F.  rF.  dc  vfufrucfcu ,  Capicius 
dccilione  9  6.mimcr.  1  i.Plorus 
in  1 .  1  1  q  lun  J  o .  § .  3  .mimcr.  3  5  .C. 
vndc  vi.  Innoccntius  in  cap.  in 
pr.dcncia,numer.2.dc  proba- 
tionibus.  Ccphaius  conlil.  19. 
num.  1  ^.Francifcus  Becius  con 
iii.  i  2.  numer.  1 9.  Gerardus  Ma  9 

7    2oi.conii.9  i.numcr.45.  vbi  clc- 
a  -ganter  refoluit,  iudiccm  debcrc 

/  iummatim  cxaminarc  quis  fit 
in  poflcfsionc  actuali ,  non  ta- 
men  dc  cius  iuftifkatione  in- 
quircre,  cum  fufficiat  nudum 
nomcn  actuaiis  poflcflbris  ad 
obtincndum  in  intcrditto  Inte- 


bal  in  additionibus  ad  MandeJ. 
•  Aibcn.  conii.75.1itera  B.  libr.  1. 
Carrocius  in  tractatu  dc  fequc- 
ftro .  1 .  part.  quaiftione  y.nurri. 
2.  Pariiius  conftiio  41.  libr.  u 
numcr.  35.  Purpuratus  coniii. 
4  3 -n u m.  19.  mclius  Lancclotus 
in  tractat#ie  attcntatis.  1.  part. 
cap  4. ampliationc  2.numcr.i. 
&  duobus  fcqueribus,vbi  ait,ad 
fcqucftrationem  non  deucnicn 
dum,ctiam  ex  Principis  rcfcri- 
pto,quando  temporc  litis  motc, 
quis  crat  in  actuali  dctentionc 
6c  poflefsione  bonorum  j  &  fi 
contra  fiat ,  tanquam  attenta- 
tum  pofle  rcuocari,iuxta  adno- 
tata  in  l.exitus  controucrfia;.  fF. 
de  acquircnda  poflelsionc:  & 
fubdit :  %fec  propttr  metum  ar- 
morum,  ftj  aduetfarij  potentiam 


r  i  m ,  &  fcq  ucftrationem  cxcl  u-  1 0  *vel*violetiam/vel  ol fcandalum 
dcndam:qua:dodrinacafuino-      euttandum  ,  a&ualem  pojfejfo- 


ftro  latis  apratur :  nam  quanuis 
ille  qui  Tenutam  proponit,  vc- 
8  rus  fuccciror  relulcarct,  dcincu 
lex  ciuilcm  &  naturalcm  poflcf 
(ionem  traftulerit,&  fola  achia- 
lis  apud  rcum  conucnui  fit,ma- 
nuiencndus  cft,fecundum  pre- 
tiictam  dodtrinam,qui  in  poflel- 
^ione  actuali  &  reali  conifitutus 
cft,3chic  iequeftrum  impcdit, 
dum  lis  pofleflbria  dcfinitur,  cu 
dubij  fimus  de  vcropoflctfbrc 
&  fucceflbre,quoufque  fenten. 
cia  declarct .  Eandcm  opinio- 
acm  admittit  Vinccntius  Anni 


rem  Jpoltandum  ,  fcd  turbato-  ' 
rcm  puniendum  ,  cx  tcxtu  in  ' 
cap.cum  tcneamur,dc  appcL 
lation.profequiturlatifsime  Bc 
roius  confilio  45.  cx  numc.  3. 
libr.  3.  Natta  confilio  121.  Cx 
numer.  1.  vfque  ad  6.  libr.  1.  . 
Iafon  confilio  91.  numcr.  24. 
&  fcquenti  libr.  3.  Et  in  indiui- 
duo  Tcnutse ,  ac~tualem  poflcf. 
forcm  regularitcr  manutenen- 
dum  eflc  ,  &  maioratus  bona 
non  fcqueftranda,  litc  Tenu- 
tar  pcndcntc,  docct  Antonius 
Gom.in  1.45.Tauri,numc.i97. 

P  1  Couar. 


» 
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Couarru.  pfa&icarum  quacftid.      aJium  rraftulerit  poflcfsionera, 
.cap.  iy.numl  i  .Molin.iib.>cap.      &  duo  in  folidum  pofsidcrc  nc- 
13.  numcr.7 1 .  &  7 t.  Maticncx»  x  3  qucant,fufficit  tamcn  cfle  111  oc 
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ini.9.titulo  7-  libr.  5.  Compi- 
lationis ,  glofli  i.numcr.  1.  & 
probattcxt.inl.fifuper  poflef 
iione.C.dc  trafa&io.  I.  comuni. 
$.cum  dc  vfufruttiflfEcommu- 
ni  diuidundo.l.  1 .  §.  apudlulia- 
nu\fF.depofiti,&  cefct  Padiila  in 
Rub.C  dc  tranfact.n.4.  Carro- 
cius  dc  fequeftro.  1  .p.q.6,  nu.2. 
Dccius  confi.2 1  .n.  10.&  vbi  ali- 
cjuis  cx  litigatoribus  tcporc  litis 
cotcftatae  in  actuali  poflcfsione 
reperitur,dcbcrc  in  ca  conicrua 
ri&tueri,&fequcftrationi  bo- 
noru  locum  non  cflcarbitratur 
Bald.in  l.quicU  #ftimaucrut,ex 
n.  i .ff.fi  ccrtu  pqtat.Paul.in  1.  or 
dinarij,n.2.C.dc  rcivcndicHic 
ron.  Alban.  in  lucubrationibus 
ad  Bart.in  l.fi  oleu.$.  1.  rf.de  do- 
lo ,  cu  rcgularitcr  ad  impcdien- 
dam  fequeftratione  fufticcrc  Co 
lcatqualUtuqj  occupatio  bono 
ru;cu  no  difccptctur  quis  iufte 
pofsideat,(cd  quis  a&ualitcr  in 
poflcfsionc  fiucu  aliud  fit  polsi- 
dcre ,  aliud  vcro  in  poflelsionc 
cfle :  plurimu  cnim  vnu  ab  alio 
diftatd.fi  quis  antcfT.de  acquir. 
poflcf.ibi:  ut pofsidcret,  fed 
ut  in poffefstone  ejfet.  Eft  autem 
longe  diuerfrm:  altud  eft  entm  pof 
fiderejonge  altudin poffcfsione  ef 
fe .  Et  ficut  diximus ,  quanuis 
quii  non  pofsideat ,  cum  lcx  in 


»4 


cupationc  a£luali,vt  in  ca  dcfcn 
datunin  haccnim  manutcntio- 
jic  non  agitur  dc  iuititia  poflcf- 
foris,feddcpofleisionis  ingrcf- 
fu.vtdiftinguutPaulus  &  Nat- 
ta  vbi  fupra ,  Couarru.  pradic. 
quxftionum  cap.  i^.numcr^. 
verfic.//c  fane,  &latc  Gcrardus 
vbi  fupra,num.45  .&  num.  vlti- 
mo.Quam  diftin&ionem  agno 
uit  Molina ,  &  ad  cam  rcfpcxit 
in  Hifpanorum  primogcnijs, 
libr.3.cap.i3.numc.56  vbipof- 
fcfsioncm  fex  mcnfium^ad  hoc 
vtcxcludaturaducrfarius  a  Tc 
nutx  a&ionc,occupationem  ap 
pellat;  cum  difcuticndum  non 
fit,an  rcus  iuftam  poflMsionem 
habucrit :  fufficit  enim  per  fcx 
mcnfes  maioratus  bona  occu- 
pafle,vt  adtioni  locus  non  fit,  vt 
illis  verbis  docct :  Sed ctuonia  ex 
deciftone  legu  P.tttul.  7  J.il>.s.in  ne- 
ualegum  %egnt  Colleftionc  dtfpo 
fitum  eftj  quod  remedmm  tllud 
proponendum fit  tntra  fex  mcnfes 
a  dte  mortis  ulttmt  maiorat* pofi 
fefforis ,  ataue  occupattonis  Jatia 
abilloaut  prttendit  fe  cffe  maio* 
ratm  fuccejforem ,  computandos^ 
ftjc.  Hactenus  Molina.  Etprx- 
di&am  poflcfsioncm  codcm 
occupationis  nominc  nun  - 
cupauit  Tiraquellus  dc^mortck 
quinta  partc ,  dcclarationc  y 

nura. 
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numct.i+\bi:Fthdresintra*n>-  retlnendc. •, &  tunccxtradubiu 

yifcm  eiws  occupationu  ,poJfefstonc  eft,iuxu  veriorem  opinioncm» 

interditJo  aut  ahokvttimu  modo  fcqucftranda bona hxc,  tanaua 
fibi re*ocet:&c  num.  1 6.\bl:Inte A   7  Jitigio  afte&a,ex  BarUn lii dik 

fiui  ■fkundo/vt  Itcet  altus  occttpa  ccptctur.  ^lc&u.ff.  vbi  pupilluf 

ueritjca  tamen  occupatio  non  tollit  educari  debeat ,  Caplcio  decifi 

pojjefitonem  htrcdi  a  fiatuto  y^.nu,ii»Laccloc.dcclar~4^nu. 
delatam ,  fed  id tantum  jacit ,  ne  .    38.  Iacob.dc  Arcn.in  trad.dc  fe 

ipfihares  propria  auBorttate  tU  queftratione,n.7.  Virgin.  de  Bo 

lum  occupatorem dtijaat,  (ed  tll*  cat.  in  tractat. dc  interdi&o  Vti 

tn  tutadhoc  ^vocare  debet.ln  hoc  pofsidetiSjCap.zo.num.ij.Cse- 

€rgo  primo  cafu,fecundum  fu-  fare  Contard.in  l.vnica.C.  ii  dc 

prad&kas  dochinas  ,  ad  fequc-  momentan.poncflimit.16.nu. 

ftrationem  deuenicndum  non  iz-Etconfirmaturex dict. L45. 

f  5  cft .  Alius  vero  fecundus  cafus  Tauri,qu£  cum  tfansferat  pof 

cft,quandoncmocx  litigatori<-  felsiohcminverum  fucceflbre, 

bus  in  a&ualipoflcfsione  cft,vd  &  omncs  litigatores  eam  con- 

ambo  in  ea  iunt ,  vcl  vnus  alce-  tcndant  >  &  tamcn  lex  ncqueat 

rum  impedit,  tunC  cnim ,  nc  ad  nifi  in  vnu  transferre,Cu  ficri  n6 

rixa  &contcntionc  deueniatur,  pofsit ,  vt  duo  in  folidum  po£si* 

maioratus  bona  fcqucftrari  de-  deatjtutius  erit,donec  Regium 

bent:an*u.  tex.  in  1.  #quifsimu\  Conliliu  vcrufucceflorc  pronu 

cum  (jmiiibus.ft.dc  vfufiucU.fi  tiauerit ,  maioratu fequcftrarc> 
vfusfruct°.§.fed  &  fi  intcr  duos.  1 8  proptcr  incertitudmem  iuris  li 

l*  n\eode,vbi  Bart.&  caitcrLNcui  tigatorum,  vt  arbitrati  fucnint 

ian.  innumcros  reccicndo.co/L  Plotus  in  l.fiquaudo,num.  io> 

8 1  .nu»  1  »vcrfic.  fed prddiclis  rm  cum  fcquctibus.C.vndc  vi.  Mc 

ohftanttlms >  optime  Abbas  in  c.  noch;dc  rccup.rcmc.  1  .nu.  3 19. 

l.num,  1 2»dc  fcqucftratlonc  pof  Nicol.Mor.in  tra&.dc  treug.Sc 

fef.&  faha.Iofcph.Ludouic.de-  pacc,q.  1 87>nu.3.Virgin.de  Bo- 

cif.Pcruftna,  iomum.6»  Lance*  catijs  in  tra<5t.  dc  intcrdi&o  Vti 

lotus  multis  relatis  >  dc  attenta-  pofsidetis,feu  dc  manutetione, 

tis  litc  pcndentc ,  dcclaratione  c.20  nu.25.  &  eft  cbmunis  Do- 

4.num.37.Putcus  dc  fyndicatu,  &01U  opinioincexaminata,  de 

vcrfic.Iudex,numer.  1.  Rurfus>  iudicijs  >  &  in  c.  1*  dc  fcqucftra- 

<Juia  hoc  cafu  litigiofa  poiTefsio  tionc  po{Tefsi6n4&  fru&.&  in  C* 

cft,cu  omnes  litigatores  ea  prc-  1  Ac  eo  qui  mittitur  in  poflefsio 

tendant,  intentando  intcrdi&u  ncm  caufe  rei  feruandx ,  Ubr.*, 

F  3  &Io- 
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&  loqucndo  mfimil^uacloin- 
ccrticudo  hxc  rcfultat  cx  proba 
tionibus  vtriufcp  partis,refoluit 
Puteusin  rra&atu  de  fyn  Jk aru, 
vcrboJudcx,n.i.Et  vltrapr^di- 
&osDc*Storcsc6fidcropro  hac 
opinionc  tcx.in  c.vlt.  1 1  .q.  i  .ibi: 
Qma  res  tn  littgto pofita  tn nuiiam  , 
trasferri  poteji  ommno perfona,do  i'9 


donec  ampltm  itqueret  de  iure  al- 
terius,adfeijuejbationem  hdredi- 
tatuueniendumeft/vtin  cateru 
huxaufis  pojfejjorijs ;  neque  emm 
hic  aLter  altero  jauorabtitor  eft  ob 
hoc  Jiatutum,  cum  dubtum  fit» 
rvter  eorum  htres Jir,     tta  foiet 

Alius  &  tcrtius  cafus  eft,qua- 


nec  icgittm*  coditionueuentu ,  cui      do  quis  propria  auctoritate  pof. 
pott9  debeatur,tudtctarta  dtfcepta      fefsionem  bonorum 
tione  pofstt  agnofctyex  eadc  re  amf     ingrcditur,tunc  cnim  fcqueft  rf 
pta  no  ftnatur  extgere peftones  ,fed  20  tio  corum  facienda  eft.Et  cft  ra- 
tn  eodc jiatu  re  eade pojita,  m  quo      tjo,nam  ciuilis  &  naairalis  pof. 


rutdetur(ficut  dtttu  eji)ante  coftt 
tuta  iitem,tjutfcjutsjibiputatcjuip 
piam  pojfe  copetere,turtdtcopulfet 
examtncfr&nuitcus  omntbta  inde 
fubmotu.  Qu.ibus  verbis  conuc- 
nitlingularisdecUio  tex.inl.ne 
mo.C.de  acquir.pofleir.ibi :  ln- 
terpellatwne  uero  ft)  cotroUerfia 
progrejfa ,  non  pojje  eum  tnteliigt 
pojfejforcm,  <jm  <vtdeltcet  pojje  f 
ftonemcorpore  teneat}tame  ex  m- 
terpoftta  contejiationc ,  caufa 
iniudtciudcduliafuperture  pofi 
fefstonu  uactiiet  ac  dubttct.  Et  in 
indiuiduocafus  noftri  &  tranfla 
tionepoffclsionisccnfuit  Tira- 
quellus  in  tractatu  de  mortc.  6» 
part.dcclaratione^.num.  2.  ibi; 
"bltftftt  aliHs,cjui  fe  ettam praten- 
dat  ejfe  hsredem,  aut  filum ,  aut 
pro  porttone  contra  aitcrum :  nam 
tunc fi  res Jit  duhia  ,  anftiUcet  al- 
ter  iitigamium fit  h*rts,$)  proin- 
depojfejfor  ex  hoc fiatuto:tntcrtm 
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fc&o  transfcrturcx  legis  pro- 
uifionelnvcrumfucceilbrc  ip. 
fb  inftand  mortis  vltimi  poffe£ 
foris,&  fic  fieri  no  potcft,vt  hlc 
qui  apprchcndit  eius  auotorita* 
tc  &  tacto,  ptimo  prxucniat  & 
praccedat  legis  pofteisionciix,  <5c 
.cam  impccuat  i  cum  vcri  fuc- 
ccflbris  poflefsio  fundctur  in 
fado  legis  &  eius  operatio*- 
rie  j  ca  vcro  qux  ab  alio  appre* 
hcndltur  ,  in  facto  hominis: 
Jquando  concurrunt  fadtum 
hominis  &  fa&um  lcgis ,  cU 
tius  opcratur  lcx  ,  iuxta  tcx- 
tumin  1.  lulianusnofter.  ff,  dc 
conditionibus  &  demonft.&  ia 
l.fi  is  qui  pro  emptore.ff.de  vfu- 
cap.tcx.ctiain  Uioptio,in  prin. 
ff.de  optionc  lcgata,&  in  l.Pau- 
lus,dc  acquircnda  hxreditate  J. 
peculium.z.$.fed  fi  creditor.  ff. 
depcculio.gl.inl.cu  hxrcditas. 
C.dcpofiti.Sarmicnto  Sclcclar. 


-  -     *  f  % 

Caputl 

lib.2.cap.i.nu.i3.&  melius ,  & 
vltra  cum,  in  indiuiduo  docct 
Baldus  confi.^^.cuius  initium 
eft,Quidam  Ioannes.num.i.  & 
3-libr.  i.illis  verbi»:  Confidera 
etiam,  tjuod  citmjiatutum  faciat 
hdredem  poffefforem  immediate, 
impofsibtle  eji,quod  foror  in  pojfef 
Jione  concurrat,quia  jatium  legts 
potentim  ejijaito  homtnu,  ft)  ma 
git  tmmediate  operatur  .  Idcm 
Baid.confi.  14 1  .num.^Jib.  1  .Ia- 
lon  ctiam  indiuidualiter  in  cafu 
noftroconii.85.lib. 3. n.  i.vcrfi. 
Secundo  ettam pojito,  ibi :  Tamen 
adhuc  iftd  mutieres,qud  mortuo  te 
Jtatore  fimt  in^rejft  propria  auElo 
ritate pojfefswnem  rerum  h<tredi- 
tartarum}nonper  hoc  habent  pof 
fefsionem,nec  naturalem,nec  uui- 
lem\imo  nec  corporalem  pofjefsw- 
nem,  fed  foium  nudam  7  enutam, 
ft)  nudam  dettntationem  faEti. 
.   Tradit  Innoccntius  in  cap.prc- 
tcrca  requitifti.dc  appcllationi- 
bus,adnotauit  Fulgolius  confi. 
•  2  3o.num.4.  Nicolaus  Bcllonus 
confi.35.num.  8.  Benedichis  in 
cap.Raynuntius ,  verbo  mortuo 
itaque tejiatore  ,in  i.numcr.yz.  2  3 
3,2  Cii  crgo  lcgalis  poflefsio  pridr 
fcmper  in  ordine  fit/inde  lequi- 
tur,  atertio  apprehenlam  pro- 
pria  au&oritate ,  non  pofle  dici 
poflefsionem  vacantem  tempo 
•rcapprehcn(ionis,cumiam  ac- 
tjuilka  lit  a  vcro  fucceflore  iurls 
mmlfterio>&  £um  non  fit  vacis 

•  '      '  1  • :  j. 
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poflcfsio,eiusapprehenfio  nul- 
Iaeft,&:  nullum  poteil  pacitica: 
cv  iuft;t,!cgitima:cjuc  pollclsio- 
nis  cftcctuni  lorciri,vt  do&e  cx- 
plicat  Antonius  Gomczius  in 
l.45.Tauri,num.i  17.  Couarru. 
variar.refolu.lib.  ^.cap.  5 .  nume. 
5»in  tine.v cvh.oitauo  hinc orttur 
njera  mterpretatto .  Gregoiius 
Lopcz.  in  1.  i.glolf  1  .tiad.14.par 
tit.6.Archidiaconus  in  cap.  vlt. 
1  .quxft.  1  .num.  1  o.Calsiadorus 
decif.^.in  finc.Caualchanusdc- 
cif.36  num473.part.3. 6cdccif 
anteriori,numer.i  33-Alioquin 
'Cnim ,  fi  alitcr  diccretur ,  illufo- 
rius  cflct  niultoties  fingulari(si- 
mus  cffevitus  prxdivtx  1.  Tauri- 
na:,cum  quilibct  cx  contcnden 
tibus,quanuis  iuftitiam  non  ha 
beret,(e  prarueniret,poflcfsionc 
propria  audtoritatc  apprehen- 
acndo;  in  qua  fi  manutencndus 
eflet  cum  eius  fru&ibusjitc  im- 
mortali  vcrum  fucccflbrem  vc- 
xaret  ,  aduerlus  arqualitatem 
cjuam  lcx  in  his  iudicijs  delfdc- 
rat,iuxta  lege  vltima.  C.  dc  fru- 
dtibus&litiumexpenf.  Quini- 
mo  in  eo  qui  propria  audtorita- 
te  ingrcditur  poflelsionem ,  & 
le  iplum  iudicem  facit ,  ex  lcgis 
pr;cfumptione,vitium  non  lcuc 
verfatur,etiamquoad  ncgotiu 
principalc ,  cx  dodtrina  yEmilij 
Ferreti  in  L3.num.4c.rT.dc  vfu- 
capionibus,  &  obhanc  folam. 
caufam  iifftifsima  c(Tc  frudfcuu 
F  4,  fequc- 
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fequcftrationcm,  ccnfct  Abbas  54 
incap.i.dcfequcftrationc  poC 
nura.  1 tf.ibi.cW  quandoque  infiar 
git  aliqua  squttassqtu  mouere  de 
het  iudicem  ad  (equejirationem  fa 
ciendam^ft)  qma  timetur  de  con- 
fumpttone  ret,ft) fic  ludicium pof 
jet  ejfe  fruftratortum ;  tvel  orttur 
alio.ua  prsfumptto  contrapofside- 
temy  quodltttget  caufa  dtjfercndt 
iudtctjfvt  interim  capiatfruBus, 
rvt  legttur  ft)  notatur  tn  Clcmen- 
ttna  1  .eodem  tttulo,ft) per  loanne 
Andream  ad  Specttlum ,  fub  J{u- 
brica  huius  eitultyztel  altaua  alui 
squttas  ft) prsfumptio\  fy  tuc  ex 
his  caujis permtttJtur  (equeftratto. 
ftcfert  &  fcquitur  Pct.  Rat.  Pi- 
dtauicnf.adlcgcspatrias,  titulo 
de  [cntetices  par  deffaulx ,  artic. 
3  ^S.fol.z  1  o.ibi:  lutna  tjl  tn  hu~ 
iu fmodt  pojfcjjorifsjte forte  pojfef 
for  malttwfe  ex  jrudibus  htcm 
protrahaty^utife^uefratione^njt 
tattdcm  in  caufa  rutilort  reftttua  - 
turjruclusqut  feautjiro  commen- 
ddti  funt\atqtie  tta  objcruart  <vi- 
demus.  Et  indiuiduaiiter  in  no- 
ftro  proprio  cafu  probatur  cx 
dccU.469.n-6.  in  deciiionibus  fa 
criPalatij,part.3.hisvcrbis:  Et 
ratio  ejl ,  maxtme  in  cafu  noftro, 
quia  cum  pojfefsio  non  ejfet  <~va-  M 
cans/vtique  non potuit  apprehen-  " 
dt  a  Cardttudt ;  ^unde  nec  debet 
apud  eu  rettttcri,nec  tradi  aduer- 
fariOyfed omntno  (equeftranda  eft; 
nec  emm  aliud  remedtu  apparet. 


Prxdi&a  vcr6  non  ita  aequc  mi- 
litant  in  illo  qui  iudicis  auctori- 
tatc  bonorum  maioratus  poilef 
fioncmapprehendit,  vt  fupc- 
rius  dicebamus :  nam  quanuis 
vcrus  fucceflbr  cx  hoc  non  flat, 
&  in  alium  tranllatam  fuiilc 
Jcgalcm  poifefsionem  dcclarc- 
tur,attamen  habuit  ius  acquifi- 
tum  cx  polfefsionis  quieta,iuri- 
dica  &  pacihca  apprcheiionc,in 
qua  fine  contradictore  erat  tcm 
pore  litis  motc/,quo  cafu  ex  Mo 
lina  &  alijs  fupra  relatis,a:quius 
eft ,  vt  hic  qui  faltem  adtualitcr 
bona  maioratus  iudicis  au  dori- 
tate  occupat/mcislitc  Tenutx 
pendentc  confeructur  &  tuea- 
tur,argumento  l.iufte,de  acqui- 
rcndapoifcfsione,&quia  colo- 
rcm  iufti  poiTcilbris  habct  t  ius- 
que  ci  afsiftit ,  donec  fupremus 
Senatus,in  qucm  fucrit  tranila- 
ta  poffefsio  lcgalis,pronuntiaue 
rit,h  uncque  in  actualcm  &  rca  - 
lcm  mitti  decrcucrit,  iuxta  ca 
qu£  fupra  adnotauimus. 

Poftremo,  alij  cafus  contin- 
gcrc  poifunt,quiad  fcqueftrum 
animum  Scnatus  impellant  >  & 
turic  fequeftratio  quoquc  facie- 
da  crit  j  vt  puta ,  11  illc  qui  dcti- 
nct  poiIcfsionc,eaabutitur,fru 
&us  difsipando ,  fcu  feproptcr 
cius  paupcrtatcm  difficilem  red 
dens  dc  cis  reftitucndis ,  iuxta 
tcxtum  in  l.fi  cum  dotem.J.  fin 
autcm.if.folut.matrimo.  &inj. 

Impcra- 
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lmpcratores.ff.de  appeJIac.  glo.  vtdocct  Paulus  dc  Caftr.  in  ii. 

in  l.vnica,verbo,/* (jucflratur.G.  C.  de  editto  diui  Hadriani  ,.in 

de  prohibita  fequeftracione  pc-  rine ,  Iafon  ibidcm.  Mcnochius 

cun.  &  in  cap.  i .  verbo,  crucem,  dc  adipifcenda,rcmed.4.nume. 

inrinc,vdice  pcndence,&inc.  383.  Et candcm limicationem 

z.de  fcqueftracionc  poff  &  in  cT  habcc  tcx.in  cap.i.  §.  intcrrilia, 

olim,  vcibo,  fcquejirari3dcTcC-  u  de  fcudo  deiuncu*  contcntio 

crip.  optime  Lancclotus  dc  at-  ht,vc  eius  deciho  non  proccdat, 

rcncacis , declarationc 4  nu.ip.  cjuando  agitur  dc  pollcfsionc, 

cum  fcquentibus.  Curtius  Sc-  cuiusrccupcratiopofteadiffici- 

nior  in  tractatu  de  fcqueu»o,nu  lis  fiat  i  na  in  his  cafibus  &  alijs 

mer.  8.  Corn.  Bcninc  in  tratcu  fimilibus  facifdacio  vei  icque- 

de  paupercatc,qiis:lt.io.  nume.  ftrum  cligcndum  cft,iuxta  do- 

16  8.  Vel  illc  qui  poLsidet ,  habeac  ttrinam  Pauli  in  1.  i.  fl.fi  quis 
bona  fuaexcra  Rcgnum.vc  iam  cauc.numc.^.quinocabilicer  lo- 
vidimus  in  liteardua, &feque-  quicur.Exquibus&alijs  confi- 
ftraciofuic  fatta,cum  difticultas  dcracionibus  fcqucftrationes 
vcrfarctur  in  fructibus  recupe-  muItotics.Tcnutx  iudicio  pcn- 
randis.ii  aduerfus  eum  pronun  dcntc,  vidimus  adlitigacorum 
ciacum  forec,cunc  cniiii  fequc-  pecitioncm.Arbicrioicaquc  Sc 
ftro  locum  eilc  arbicrarur  Ac-  28  nacus  rclinqucndum  cft  jicata- 

•    curfms  in  l.i.ffqui  facifd.  cdga.  men,  vciinc  vrgeticaufaadcas 

&  rcfoluicStcphanus  Ecrtran-  nondeucniat.  Efte&us  aucem 

dus  confi.5  8  numer.9*parc.  1  .&  huius  fequeftracionis  cft ,  vc  du 

cofiderat  Centardus  in  d.  l.vni-  l9  lis  Tenucse  pendcc,nullus  ex  li- 

ca ,  limicationc  1 6.nu.  3.  quibus  tigatoribus  poGidcat.  1.  licet.  ff. 

fuffragatur  tex.in  l.prima,titul.  depoiiti,ibi:/</ ewm  agitur  ea  de 

9 .part. 3«ibi:C<*  luego  deue  fer  dcf  pojittone,  <~ut neutn  pojjefstoni  td 

apoderado  de  aquelia  cojaft fuere  tempus  cedat>g\o[.  v erbo  ,fiaue- 

ome  de  qutcn  ayan  fojpecha  que  ftrattonU ,  in  1. 1 .  C.  dc  prohibita 

la malmetcra,o  defgajiara  los fru  fcqucftrationc  pccun,ibi:  lntc- 

tos  della.  Ecconrirmacur,nam  rtm  autem  dum  res  apud  fiqu<- 

quahuisrcgulareccptafic,fpo-  ftrumcftynecpofstdct  aclor ,  nec 

17  liatum  inicio  litis  rcftituendum  pofstdec  reus .  Quod  etiam  pro- 
cap.in  literis,  de  refti.  fpoliat.  li-  bat  texrus  in  l.intcrelTe.  ff.de  ac- 
mitattir  tamcn  hxc  regula  &  quirenda  poffcfsione,ibi :  cNanP 
fpolij  reftitutio ,  fi  reftitutione  ft  omtttend* pojfcfstoms  caufa,  %) 
fa&a,recupcratio  effet  difficilis,  hoc  aperte fuertt  approbatum ,  ad 
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*v(ucafione  eius partdus  no  pro- 
cedere  ,  Nec  dicatur,rieri  non 
pollc  m  caiu  noftro  nemincm 
po{sidexc9naquanu!S  hoc  proce 
dat  iurc  communi  infpccto  J.cu 
hxredes ,  dc  acquirenda  poflci- 
fionc ,  in  maioratibus  vero  pol- 
fefsio  non  vacat,nec  in  penden- 
li  cftc  potcft,vtin  did  I.45.  Tau 
ri,alias  icgc  8.titul.y.lib.  5  .nouc; 
Compil.  cauetur,  Huic  cnim 
obiectioni  refpondctur ,  vcrum 
cfle  ,ciuilem  &  naturalcni  pof- 
iefsionem,qua:apud  defunctu 
fuit,nec  per  momentum  quide 
vacarc,ncc  pcndcntcm  eife„fed 
in  lccjuentem  in  gradu  transfer 
ii,quanuis  hic  fecjucns  in  gradu 
abienseflct,infans,&infcius  de 
lationis  pr.cdicicc  fuccefsionis, 
vt  f&pc  cfiximusmam  &  m  huc 


icd  crTettum  non  cilc  tranfmur- 
fibilcm.  Eadem  itaque  ratione 
diccndum  eft ,  legcm  noftram 
ftatim  mortuo  vitkno  polleilo- 
rc,vtranquc  poilefsionem  tranf 
.ftmdercpotuiilein  vcrumiiic- 
ceflbrcm :  eftectu  tamen  actua- 
icm  &l  realem^-iierinon  poue 
vt  lcx  traftulerit .  Nam  vt  ouad 
fomclfactum  cit,  infectum  ex 
icgis«diipolirione  ficri  necjuit.l. 
in  bcllo.  §.  factx.  ff.  de  capriuas, 
&  poftlim.reucr.ita  &  quod  fa~ 
ctum  reuera  nunquam  fuit,  vc 
pro  facto  habeatur ,  lcx  tacere 
non  poteft:factu*n  enim  vTel  no 
factumiiihiacet  veritati,&  non 
poteftatilegis/vtdoctiisime  co 
fideratMenchacain  1. 11  quan- 
<fo,num.4c.C*dc-inofficiofo  tc- 
ftamento,  &  probat  prxdiota  1. 


vera  pofleisio  transfcrtur, &no  33  «8.C6pil.&:d.l.45.Tauri,  qua: 


ficta,vt  agnouit  poft  allos  Moii- 

nalib.3.c%i2.n.  19.  Nihilomin9 

tamcn  vcrifsimum  etia  cft.lcge 
_  o  . 

45.Taurin6transferre,nec  tral 
fcrre  potuiifc  actualem  infiften 
tiam  bonorum  maioratus ;  fin- 
gularis  tex.in  1. i.§, Scceuola ,  11 
quis  teftamcto  liber  elie  iutius, 
cuius  ad  hoc  memihit  Baldiis 
confi.244.numc1.lib.  3.  &cen- 
(iiit  Accurfius  in  l.priuatorum, 
icholio  r.ad finem.C.  dc iurifd. 
omn.iudicum,quatcnus  voluit, 
*poflefsionem,dignitatem,iurif 
didtioncm,&  alia  tranflatiua,  ip 
fo  iure  poiTc  ftatim  transferri, 


poitquam  difponunt  de  tranila 
tionc  vtriufque  poifcfsionis  in 
foquentem  in  gracki  pcr  morte 
vltimi  poffefloris.,  prxfuppo- 
nunt,apud  alium  tcrtkim  pof- 
fcfsioncm  quoqucbonoru  ma- 
ioratus  eilc  pofle ,  vt  illa  verba 
o  ft en  d  unc  AufHjut  aj  a  otro  to- 
TnadoJapoJfefston  dellas  en  uida 
del  tenedor  del  mayoraxjp ,  0  el 
muerto ,  0  et  dtcho  tenedor  le  aya 
dadola  pojjefkon  dellas:  qux  vcr 
ba ,  ne  repugnantia  videantur 
&  iuris  prxceptis  contraria ,  & 
apud  duos  dctur  poflelsio  in  fo- 
iidum,  omni  iurc  reciamante, 

intcr- 
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intcrprcrari  debcnt  de  actuali  hoc  efljefpeElu  fuccedentiumyop- 

&  rcali  detctionc  &  apprehefio  timo iure  m pedeti ejfe potejl. H a- 

nc;hxcenimapudvnum  conii  .35  ctenusBaldus  Exquofequitur, 

ftere  poreft,&  naturalis  &  ciui-  vt quanuis  fucccfsio pcncfcrc 1:6 

lis  poffefsio  apud  alium «,  cx  le-  poisitrefpe&uinftitutoris  ma- 

gali  nempc  miniftcrio  &  tranf-  ioratus.pofsit  tamcn  pcndcrc  rc 

Jationc:  &  hic  eft  vcrus  &  pro-  ipedtu  fucceilbris;vt  do&c  con- 

prius  lcgis  Tauri  fcnfus •,  aquo  fidcratMolinalib.3.cap.io.nu. 

noneftrecedendum.Eadcm  cr  36  28.&fequentibus.  Confcquens 

go  rationc  dicimus ,  maioratus  crgo  eft,vt  quanuis  quoad  legc 


iucccfsionem  in  pendenti  cile 
poi!e,contra  legcm  vltimam.ff. 
communia  prxd.ibi :  Defunlla- 
rum  dijpoflttones  non  pojjuntejfe 
inpendcnti:prxd\z\a  enim  con- 
cluiioproccdit,  quoad  fubftan- 
tiam  difpofitionis ,  qux  in  acti- 
bus  moricntium  pendcrc  non 


pcribnafucccflorisfemper  cer- 

taiit.l.cumquidam.§.iuumhc; 
rcdcm.  ff.  de  acquircnd.  hxred. 
&ineumlexpoiIefsione  tranf- 
fcratjquoad  nos  verb,  cum  per- 
fona  fit  inccrta ,  antequam  per 
fentcntiam  eius  dcclaratio  fiat, 
fi  proptcr  hanc  incertitudinem 


potcft:fecus  autem  in  crTedlibus  J7  fcqueftratio  fa&a  fit,  poilcfsio 
lucccfsionis ,  m  quibus  optimo      vacans  &  in  pcdenti  dicatur  j  id 

c{{>a£iualis  occupatio  fg)  infijien- 
tiay\t  fupra  interpretati  iumus, 
apprehenfio  &  manutcntio  bo- 
norum  maioratus  ,  cum  hxc 
apud  (cqucftrum  fit  nominc 
vinccntis,donec  ab  eo  qui  legiti 
mus  &  vcrus  fucccflbr  declara- 
tus  fit,a&ualis  poflefsio  fit  occu 
pata  jtunc  enim  hic  naturaliter* 
ciuilitcr ,  aCtualitcr ,  &  rcalitcr 


iurc  pcndcre  poffunt  moricn- 
tium  diipofitioncs ,  vt  declarat 
cgregie  Bartolus  itaintclligcns 
tcxtum  in  di£U.vltima.ff.cOm- 
mun.prxdiorunvium.j.&inl. 
vfusfructus,num.7.  per  textum 
ibi.ff.dc  ftipulationc  feruorum. 
Quam  coclu^iem  probat  tex 
tus  optimus  iW.cum  hic  ftatus. 
J.fiue  autcm.1F.de  donation.in- 


— ......     _  g   ,  ■  ■  "  

ter  virum  &  vxorem,  ibi:  Poteft  3  pofsidet,&  cius  poffclsio  retro- 
dtct>pcndere  accepttlattonem ,  non      trahitur  ad  mortem  vltimi  pof- 


tpfam,fed effeElum etm :  & arbi . 
tratur  Baldus  in  l.cam  quam,m 
4?.C.de  fidcicommifsiSjibi:^ «- 
lentia  a&tarfu*  fumit pYtmordtu 
in  caufaeffctenti,  nonpoteftejfe 
wpcndcnti  tfedpotcntia  pajstua. 


fcftbris  ,  vt  animaducrtit  Ma- 
ticnco  in  1 . 8 .  tit  qL  7 .1  ibr.  j .  giofH 
4-ibi :  Quanuis  longo  tempore poft 
mortem  pojfejforu  uerificctur, 
cjuis fit  uerus  fucccjfor\taybcn  non  ' 
dicitur ,  qubd tatujudm  talu  inci* 

Jfidt 


9*  DeT<?nutaJeurcme<l.poflejTon 

piatpofsideredtmporefment^,  ;Cxfaris,ibi:  Si'tamen<juafit*r 

fed  d  temport  mortts  poJfeJforH:  multuofum  <vel  tmuriofum  aduer 

\:xdeciarationccnimquaefcqui  fmcolortos  CdfdrK^rohtUerintm 

tur,coitat  iurc  veteri,  poiTefsip-  prddia  Cafarta»aaccedcre,al>fli- 

nem  fucccHbri compctcrc:glof.  nerede^eifty ida^dttats  luttm Pio 

inClemcntinaStatutum,verb.  41  refcrtpfit.  Magiitratus  namque 

dcclaramus ,  de  clectionc ,  qux  quando  timor  fubcft:  rixx  &  co 


mirabilis  eit,&  cafui  dc  quo  agi 
rn*,fatis  coduciti  &  docct  kno- 

39  laibidem,num.i8.Nccfilentio 
prxtcrcundum  cit^ianc  fcque- 
itrationem  fieri  quoquc  a  iudl- 
cc  poiTc,  mero  eius  orricio ,  ctia 
h*  nullus  cx  lirigatoribus  iequc- 
itrationem  pctat :  magiuratus 
cnim  cx  cauiaingrcfliim  bono- 
rum  poteft  litigatoribus  prohi- 
berc ,  vt  in  diit.1»  xquiisiraum. 

40  if.  de  vfufruclu,  cauctur  ,  vbi 
Bald.exnumc.i.idem  incap.i, 
num.6,  dc  p.rohibita  fequeifcra- 
tionc,Capkiiis.decif.96.  nume. 
1  i.Cagnolusin  l.  in  pari,  num. 
^.rF.dqrcguUur.  Iafon  in  1.  qui- 


tcntionis,  &  nullus  in^poflcisio- 
ne  cil,omnes  liugatorcs  ea  pri- 
uare  poteft ,  &  in  fc  prxdictara 
poifcisioncm  aimmere;arguni. 
tcxt,in  Clcmcntina  1  .dc  fcquc- 
itrationc  poifcfsionis  &  fruc^ 
cenfct  Abb.in  cap.  1  .nume.  1  % 
codemtitul.  Curtius  Senior  in 
L  vnica.  C.  dc  prohibita  fequc- 
ftratione,ex  numer.  1  .&  docti£ 
fimc  coniidcrat  Mandel.  Air 
bcnf  vbi  fup.confi.  75 .  numca. 
ibi:Quodo.uanuts'regulattter  per 
fiijucftrattonemqu*  fit  d  iudtce, 
non  mterueniente  confenfitpartiu) 
non  transferatur  pojfefsto  ad  fe- 
queftrum ,  ut  m  l.  interejfe.  ff.  de 


dam  xilimauerunt,num.4.  rf.fi  4*  acquirenda  pojfefsione  ,transfer- 
ccrtum  petatur.Rolandus  con-      tur  tamenft  altcjuo modo dtgnofci 


iil.8o.nume.2i.&  zz.lib.i.Plo- 

tus  in  l.h  quando.J,  5.  num.  30. 
C.vnde  vi.  Erkctusquc  huius 
dccrcti  erit,vtpoifc(sioaducr- 
fus  illud  appreheia,nuliius  mo- 
mcntiiit,vtprxdicti  Do&ores 
dictis  locis  agnofcunt ,  &  pro- 
bat  tcx.clcgai;s  in  l.hlio.J.  con- 
tra  tabulas.  rf.  de  inofhciofo  tc- 
itamcnto^ibit/^^fc/w  ejuam  pa~ 
ter  accep:t ,  ad  trritum  recidit ,  & 
tcx.in  1.3-ff.  de  officio  procurat. 


turs  iudtcem  uolutjje  td  facere. 
£t  mfctxyiSy^onefje  dubm^uod 
poteft  quilibet  tuttc  facere  huiuf 
modi  fequeftrum  adttccare  in 
fe  pojfe/shne,cum  (ubcft  timor  fca 
dah.ldcm  Mandelus  confil.78. 
fequenti,numcr.  3-&  arbitratur 
Mcnochius  dcrctinen.poileisio 
nc,remedk>  vltimo,num.45.ce- 
fet  Innocentius  incap.  inprx- 
fcntia ,  n  u.  z.  de  probationibus, 
vbi  inquit,hac  prohibitioncm, 

nc 
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ne  partes  prluatim  aggredian- 
tur  poilelsionem,idoperari ,  vt 
fru&usfcrucntur ,  &  inieque-. 
ftro  mancant ,  tanquam  li  a  ia- 
ccntc  h.rrcditatc  proucnircur, 
nam  poft  Intcrpohtum  dccrc- 
^  tum  prohibitiuumuion  licct  ali 
cui  litigatorum  ,  bona  ingrc- 
di.quoulquc  lis  fupcr  pofleisio- 
nc  dhimatur.  Tradit  ialon  in  1. 
ii  fupcr  poncLsioncnumc.7.  C. 
de  tranlactlonibus.  Mcnoch.  In 
prarludijs  dc  rccupcranda  pof- 
icfsionc,nu.24.&:  antc  cos  Bald. 
in  l.nullus,num.z.C.dcfumma 
Trinitate,&  Fiuc  Cathoiica.Fe 
lin.incap.cumiupcr,nume.i  i. 
de  rc  iuuicata.  Bcllamera  dccif. 
9Z.&C  dccidit  R0tadccif5.dc  rc 
ftitutione  fpoliatorum/in  nouif. 


dccif  io.vtlite  pcndente, 
cludit  Lancelotus  de  attentdti  v 

cap.3  i.dc  pccnis  attentatomm, 
num.5 1.&  67.afhrmans,  magi* 
ftratum  cx  mcro  ofhcio.abfque 
partis  pcticionc  ,  fcqueftratio- 
nem  dcccrncrc  poifc» 

Vltimo  animaducrto,  a  fe- 
qucftrationls  dccrcto  fupplica- 
ripoftcmamquanuis  intcrlocu 
toiiu  iit/infert  tamen  grauame, 
cui  aliter  noncofuliturnifiper 
fupplicationcm.  1.  Titia.  fT.  dc 
accufat.l.aitprxtor.$.permirti- 
tur.fEde  minoiibus. 

Stylus  itaque  Supreml  Sena 
tus  fimilcs  fupplicationes  admi 
iit,licetin  Regno  Francix  non 
recipiatur,vt  adnotault  Rcbuf. 
dc  fcqueftris.art.  1  .glo.2.nu.  1 6» 


SVMM^RIsA  CviPITIS  XI. 


4 


j 

6 


SE §JVE S TT^A TJ 0  an  i  tempore  mortis.an  *verb  d die 
d(eretifaciendafit<>difputatur. 
^PoJfefsto  bonoru  maioratm  d  tempore  mortis  transfertur  >  ideo£ 
poffejfor  non  d  die  fcntentUtJed  d  di*  mortispofstdet. 
Proptcr  tncertitudmem fueccjforisjruttm  fequefirantur. 
Sentcntia  in  cafu  Tenuu  nouum  poffcjforcm  ingradumfetjuentcm  non 
confiituitfed  tantum  declaratjn  cum  naturalem  q)  cimlem pojfcfsto 
ncm fuijfe  tran/latam* 
Setfueflrattonis  effciius  adnotatur. 

SucccJJor  matoratus  nb  noud pojfejsione  adipijcitur,fed  d  lcge  tranjla- 
tamretinet,  f  Judi*. 


» 
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9$  DeTcnutaJcuFemedpoflefror. 

7  ludtcium  e*  LTduri  depcndens  rcctdhm  titUumVtipofsidetm "\  r  n 
/  In  'mterdtllesVtipofsiaettsjrefiituuntnr frutim perceptt,  etiam  anteJ* 
«    temconteftatam.  >  irri 

Quando plures pofsidereprJUendun^fequeftrationt  eft  locnsfropter  co- 
z  curfum  pojjcjforum.  ', 
*o  Hojfefsio  apprehcnfaab  ilLa  ejui  fuccederc pratendit  in  maioratu3ad fa 

clt  detentattonemreducsntr. 
ri  In  maioratus  fuccejforem pojfefsio  transfertur }etiam  tertio pofsidente, 

.p^s^uemnuUapoJfefsweJi^cumduopofsiderenonpdfstnt. 
2X^uando  dccernitur  feauejkatio^x  necejjarta  confiquentia  atmullatur 

pojfefsio. 

JS '  FruBmfmepoJfefsiomccmfifta  enmpoJfunt. 

'j+  Verha  futuri  temporu,adpr£teritum  tr  ahuntur  quando  ex  iuris  ratit 

-'. . .  ne  altter  intelitgi  non pojjunt.- 

j  /  Quando  sudexfuper  altauo  articuJoexprejfe pronuntiattcx  necejfariA 
f  eonficjuentiapronuntiarc^videtur  juper anteccdentiftnequofentcntiA 
x  nonconjijlii. 

j  €  Impltcita pronuntiatio  run  minus  tranfit  in  rtm  iudtcatamrfuam  cx- 
pltcita. 

j  7  Seauefirattonisfcntentia ,  {tfpojfefsionis  auoauc  annuliatiua  efitcum 

pr<edt(ta  annuUattofuh  ea  ccmp 
j  8  ln  feauefiro  d  die fintentix fruclus  njcntunt. 
7J>  Sententta ftrtctt  turts  efi^  extcnfionem  non patitur tneauc  impropri+» 

tatem. 

20  Sententia  duhia fimper  interpretatur  contra  eumjn  cuim fauorem  la- 
taeft.  •>•  '>  V  , 

2J  Scntctitiafimpcr futurum  tcmpus  rejpicit,^)  non pratcritumjtifi  ali- 
ter  cxprejfumfit. 

22  Sc^uefirationonextcnditurjum  odiofa fit,{t) prohihita.  } 

23  Omijjum/vclnon  cxprefjum  non  fuhtnteUsgttur. 
h4  Semper  eliptur  iUud^uod  minus  oncret pofjcfjorcm. 

2t  Ex fintentianon  infirtur3nift  tdauod m  ca  continemr/vel  aliam  tih 

te  'pretationem  admittere  non  potefi. 
96  Quando  caufa  non  efl  cxprcjfa,q)  alia  nddipotcfijumauam  conchh- 

duiUajnauaaclorjmdatur.  , 
2?  Senientta  p/urtam  rationious  mtitur. 

21  Sententtafemper  prdfumitur  Uta  ex  cauja^ux  mtnus  noceat  ei  con- 
traauMlAtaeft,  ~    '  : 
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3y  %atioqu*foUpr*fumptione  fundaturjaBum  neque ampliat ,nea_ut 
refhrmgit, 

Sm  fruEtus  decurf/iondum  <vero jxrtepti3an  infe^efirocomprehendan- 
tur~ 

3 1  fruclus pendentes pars  reifknt*. 

3 2  fruBusnaturales parsretjunt^nonrueroduiles^ tuiusmodifunt red~ 
:    ditus,prouentus,Q)  penftemes, 

33  ln  naturaltbus fru&ibus  attendaur  tempus  feparationts  a  [olo, 

34  fruthbus  ctmlibus  atcendtturtempus^uo deberi  incipiunt, 

3f  Jnter  njltimumpofftffarem      fucceffcrem ,  fcqueslrum  ftf  pojfeffo- 
rem^mptorem  q)  uenditorem^uomodo  duujio fat. 

35  fru^tuumeondemruuUoanuiteUigaturdlituco 
temporeltbeUu 

37  Dijjerentta adnotatu r inter interdi&um adipijcenda, ff) tudteium re- 
jlitutormm^)  inter  wajctum fnttum^  tnter fequejtrationem. 


SI  M  AIORATVS  B  O  N  A, 

Tcnutae  iudicio  pcndente ,  fcqucftrari  de- 
cretumfit,necadijciatur,aquotempore,an 
a  die  mortis  vltimi  pofleflToris,  an 
veroa  dic  decrcti,fru&us 
fcqusftrentur. 

CnAPVT  VND  ECIMVM. 


X^j  Equcllrationc  rc- 
gularitcr  prohibi 
..  „  ta  efle,  antcriori 
c.  docui :  rurlusq, 
innonnuilis  cau- 
bus  cam pcrmitti,in  pradi&o 
cap.oitcndi :  fi  igitur  fuprcmus 


Scnatus  cxcaufacam  dccreue- 
rit,  an  a  tcmporc  mortis  vltimi 
poiIcIIoris,an  vcro  adie  decrc- 
ti/ru&us  lcqueilrcntur  >  difpu- 
tarc  conucnit.  Inquaquaeiiio- 
nc  dicendum  videtur,a  dic  mor 
tis  vltimipoffeflbriSjfequcftra- 

tionem 
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tioncm  faciendam  efle :  &  ita 
prxdi&um  dccretum  intellige'- 
dum,ex  fcquentibus. 

Primo,nam  exlegC45.Tau 
ri,  pofleisio  bonorum  maiora^ 
tus  ipfo  iurc  in  vcrum  fucceflb- 
rem  transfcrtur  a  tcmpore  mor  * 
ti  vltimi  poflcflbris,ita  vt  quan- 
uis  longo  tepore  poft  eius  mor- 
tcm  fucccflbr  dcclaratus  fit ,  no 
incipiat  pofsiderc  a  dic  fenten- 
tix ,  fed  rctro  a  tempore  mortis 
vltimi  pofleflbris  dicatur  poflc- 
difle-,vt  poil  gloflam  in  Clcme- 
tlna  Statutum,  verbo ,  dtctara- 
w«*,cenfuit  Maticnco  in  1. 8.tit. 
7-libr.  5.  noux  Compil.glofLj..  . 
numc.2.  Cumcr^o  propter  in- 
certitudincm  fucccllbris  ,  riru- 
&US  fequeftrcntur,  a  dic  mortis 
fequcftrari  dcbcntinam  fuccef. 
fore  dcciarato  ,ab  ipfa  aie  mor- 
tis  ad  pracdiclum  vfiicccflorem 
pertinct:cum  in  ipfo  moriis  in- 
ftanti  lex  in  cum  uoflefsioncm 
cum  frucYibus  tranftulerit,  fccu 
dum  fupradiclam  doct-rinam, 
&  ea  quc  fupra  cap.8.adnotaui- 
muSj&adnotataab  Arctino  in  6 
l.intcrefle,num.2.verii.^«<c  uer 
ba  ftgnificant.  fT.  de  acquirenda 
poflHsione,ibi:  Qubd  quando  (e- 
ejueftratio  interponitur  ratione  in- 
certitudims ,  quta  no  fcttur  bene, 
quis  pofsideat,  ue1  debeat  pofside 
retnon  dratur  afferri  tantum  pr&- 
ludtctum  ex  poffefstonis  tranjla- 
Uone tn fequejlrum  faciainam  cu 


<-utraaue  pars  <velit  commodum 
poffefsionts,  non poteft  uideri  fe- 
queftrumfatijtmalia  rattone,mJt 
ut  proptet  incertitudtnem  nulli 
profit poffefsio ,  qux  (ane  vcrba 
notatu  admodum  digna  funt, 

Secundo,na  lcntentia  in  cafu 
Tenutx  nouum  pofleflbrem  in 
gradu  fccjucntem  non  confti- 
tuit,  fed  tantum  dcclarat ,  in  ed 
ciuilcm  &  naturalcm  poirefsio- 
nem  fuiflc  tranflatam,cxcmp!o 
tcxtus  in  l.flcut.  §.  fcd  (1  ciuftri- 
tur.  {f.  (i  feruitus  vendicetuf, 
lb\:Quia-per fententiam  non  debet 
feruttus  ccnftttmjed  qu&  eji,decla 
rari.  Cum  igituriequeftratio 
ad  hilc  fiat  cfte&um,  vt  frutlus 
pofleflbri  adiudiccntur ,  11  a  die 
mortis  iequeftiationem  no  ac- 
cipiamus ,  lcgi  decrctum  con- 
tradiceret ,  cum  ipfa  a  die  mor- 
tis  poflefsionem  cum  fru&ibus 
transferatj&  flcfl  omncs  in  fe- 
queftro  non  vcnirent,alio  iudi- 
cio  mcceflbr  confequeretur,co- 
fra  mcntem  &  vcrba  prxdic&e. 
1-45- 

Tcrti6,na  predidtus  fucceflbr 
no  nouapoflcfsioncm  adipifci- 
tur,vt  in  alijs  interdictis  euenit, 
icd  illam  retinet ,  quam  ipfalex 
in  eum  tranftulit,vt  docte  confi 
dcrat  Couarru.lib.3.variar.cap. 
$.nu.6.verflc.  item  hic poffef- 
/Sr,poft  Fabrumin^.  fui  autc, 
nume.  1 .  de  hxrcdum  qualitatc 
&  difterentia.Guillel.Bcnedi<a. 

u 

in  cap. 


Caput  Vndecimum. 


in  cap.Raynuncius,verbo,  rnor- 
tuo  itaque  tejtatorejln  z.num.72. 
Vndc  iudicium  cx  1.  Tauri  .tic- 
pcndensreciditin  titulum  Vti 
pofsidctis,vt  cap.  i.&  8.oftcndi, 
ac  per  conicquens  viccoi  i  refti- 
tuendi  iunt  omrics  fruCtus ,  ctia 
percepti  antc  iiccm  cotct  taram, 
vtdocetloan.  Faber  in  §.  reti- 
ncndx,  Inftituta  dc  interdic~tis, 
cleganciislme  Mcnochius  dc  rc 
tinenda,rcmcdio  3.  numc.289. 
Molin.lib.^.cap.n.  numcr.  18. 
Ncccilarib  itaquc  fatcndum 
cft  ,  omncsfructusiequeftran- 
dos  a  dic  mortis ,  vt  hos  cum 
ipia  poiTefsionc  fucceilbr  reti- 
neac. 

Quartb,nam  quanuis  icx  in 
vnum  poilcfsioneni  .transferat, 
antc  iudicialc  verb  declaratio- 
nem  omnes  pofsiderc  contcn- 
dunr,donecapparcacicaque  ad 
qucmpcrcincat  ius  pofsidendi» 
ad  iequcftrationem  dcucniturj 
quia  quando  piurcs  pofsidcrc 
prxtcndunt,proptcr  ambigui- 
tatem  vltro  citroque  occurren- 
tem,fcqiicftrationi  cft  locus,  vt 
adnotauit  Baldus  in  cap.clcrici, 
nu.8.de  vita&  honeftate  cicri- 
corum.Decius  in  Lvltima ,  n^. 
dc  edido  diui  Hadriani  tol.Mi- 
rand  ul.dc  adipifccnda  poifefsio 
ne,num.io.Burfatus  conli.  1 88. 
n.^.lib.z.Petr.Bcnint.decif.  73. 
n.S.Cum  igicurpropccr  cocurr 
fum  poiTdlbru  fcqueftratio  dc- 
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crctaik,accipi  neccflaiib  debct 
a  die  mortis,cum  ab  ipia  dic  pof 

10  lldcatillcquiaScnatufucccilbr 
declarntus  iit .  Ncquc  dicatur, 
poflefsioncm  ab  alio  apprchcn- 
fam  ,  pr.xdiclam  fequeirratio- 
nem  impcdirccharc  cnim  poiTef 
flo  ad  facTi  detcntationem  rcdu 
citur,&  nullos  cffccV  poiTefsio* 
nis  produccre  potcftjvtconfidc 
rauit  diiigcntifsimus  Gomc* 
zius  in  1.4,5.Tauri,num.i  17.  ad 
finem,  ibi:  Etex  fupradtclis  cla~ 
rifsimepatetrfubdin  fuccejforem 
maioram  trasfertur  utraa;  pof 
fefstojam  ciutlis3Quam  naturaiu, 
ip/b  iurcypcr  noftram  legem,  ctia- 
jiinnjita  defunRi iTJci poft  ettu 
mortem  per  aiium  tertium  res  ma 
ioratus  fint  occupafd.  Vhde  aperte 
dcducttur  tnfertur ,  Quod  ilie 
terttus  ypencs  aucm/unt  res  mato 
ratttsjtullo  modo pofstdet,  fedtan 
tum  habct  nudam  ^t)  ftmplkem 
detentationem :  njnde  non  pojfct 
pr^fcrtberc ,  itcct  aitquo  cafu  uei 
temporc  bona  ejfent  prtfcripttbi- 
/wjqucm  refert  &  fcquitur  Mo 

j  lina  dc  Hifpanor.  primogcn. 
libr.  3«cap.  12.  numcr.  18.  ibi: 
Bx  Quibus  infertur ,  Quod  citm 

•  in  matoratus  fucceffortm  pojfefsib 
<iuilts  ft)  naturatis  pertranfidp, 
etiam  tertio pofstdente  yQuod  pc\ 
nes  tlium  tertium  non-poteft  efje 
pofjefsio  ciuilts  nec  naturaits  >  c  um 
duononpofstnt<vnamatQuc  ean- 
dem  rem  in  foltdum.  pofstdert\ 

G  fcd 
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fe d  fofitm  habebit  nudam fatli  de 
tentationem  ;  ideoj^  nec  poterit 
pr&fcribere,nec  lucrarijruclusyne  i 
aue  compi  tent  ftbt  remedia pojjef 
forta,nec  productt  pojfefito  ttla  ali 
quem  cjfcclum  iuru ,  ex  his  <\uos 
pofjefao producere  folet .  Hactc- 
nusMollna.  Sequitur  crgo,vt 
ficutpoildsio  trahitur  rctro  ad 
mortcm  vltimi  polTeflbris ,  ita 
ctiam  fequcftrum  retrotraha- 
turjicet  alius  poilclsionem  ap- 
prchcndiilct  cum  iuxta  fupe- 
riorcs  dothinas  non  poflcifor, 
fed  detcntor  dicatur,qui  poflcf- 
fioncm  intcmpcitiue  apprchcn 
<iit,&  fructus  pcrciperc  non  po 
tucrit. 

f*  Qnint6,namquando  Sena- 
rus  lcqucilrationcm  dcccrnit, 
•c  x  ncceflaria  confequentia  pof- 
fcfsionemabalio  apprchcnfam 
irrkat  &  annullat  alioqui 
cnim  iniuftum  cilct  iccjueilra- 
tionis  dccretum:nam  quando 
cjuis  iuftus  poifeflbr  cft  bona  ic 
qucftrari  non  dcbcnt.  1.  ii  fupcr 
poflclsione.C.de  tranfattionib. 
L  i.J.apud  Iuhanum.ft.  depoii- 
ti,&  late  cx  multorum  auctori- 
tatc  praxcdcnticapitc  oftcndi. 
Cum  igitur  poflcfsio  intcrmc- 
dia,per qucncunque  apprehen- 
fa,nulia  lit,&  ad  non  poflcfsio- 
ncmper  {equcftrum  rcducatur, 
vt  rcfpondk  Coudtus in  1.  filio.  \ 
§.contra  tabulas.ft.de  inomcio- 
io  tcftamcnto,fatcndum  ctiam 


eft/ruttus  (ine  potfeisionccoi:- 
hfterenon  poflc-,&  klco  ieque- 

3  ftrationem  a  die  mortis  inuili- 
gcnda  clfc,  cum  ab  hac  iie  pof- 
Iclsio  transfcratur ,  vt  fupr a  rc- 
(oluimus,&  probatur  facis  ex  Ji 
tlo  $.contra  tabulas,ibi: Et  Ueo 
nmtuerfam  h*rediiaiem  flt*  cu 
Jiutiibus  rejiitui  vecejje ej  j  &  cx 
tcxtu  in  authe.cui  relicium.  C. 
dc  indi&a  viduitatc  tollen.  1.  cu 
filius.J.qui  Mutianam.lt  dclc- 
gat.2.&  1. 1  .C.dc  pnrdijs  dccur. 
Pib.  i  o.docet  Roman.conli  .4  5  4. 
numcr.  25.  &  tribus  icqucnti-. 
bus  ,  vbi  regulam  conftituit, 
quod  quando  poflefsionis  ap- 
pi  chcnlio  pcr  aliquem  facta,ad 
non  poflcfsionc  rcducitur,tunc 
rcs  ipfa  fiu&ibus  Incerim  pcr* 
ccptis  ab  iplo  pofleflbre  aufer- 
tur,quanuis iudicis  auctoiitatc 
in  poflefsionc  niiflusfucrit  j& 
ccnfctNatta  conf» .  3  3  $.n.  1 1  .lib, 
3.Mcnoch.de  recupcranda ,  rc- 
mcd.i  5.n.6  38.Matthcusdc  Af 
fl!ctisdeci£iiiJ.n.4. &  5*  Olafc, 
dccil.  1 59.11. 1  l.Innocen.in  cap. 
confultationibus.n.  1  Arcrli./</r7» 
tttam ,  de  iure  patro^atus .  Me- 
nochius  dc  retinen  Ja ,  1  emcdio 
3.numcr.93.  &  idcm  arbltratus 
fuit  Aretinus  inl  intcrelTc,  cr 
«numer.  1 .  fc  dc  acquirenda  pof. 
fcfsionc. 

4  Sext6,namquanuis  decictt 
fequeftrationis  verbafuturum 
tempus  refpiciant ,  ad  prjetc- 

rituin 
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mer.tf.fT.de  procuratoribus,  Be 
XQiu  confil.  1 5  i.numcr.  i.  libr. 
i  .Cum  igitur  decrctum  fcoue.- 
ftrationis  non  fit  compatibile 
cuiiijpofrefiioneyad  illam  cohn  ' 
dcceiucndam  opus  fuit  poflel> 
iionls'aanuliatione-,  manircfte 
coftatjcu m  ipfa  fcqueftrationis 
dcclaratiorc  pronuntiatum vu 
deri,nonquam  occupatore  pof 
fcciiiTinj  fxu&us  itaqucomncsa 
dic  mortisvltimi  poflcflbris  fc- 

3ucftrandos  cflc/mxtamirabilc 
oct  rinam  Cornci  confi.  i  z6.n. 
5 .lib.4. ibic  >£t propterea  cum  cx 
aclts  nnlla  aliacaufa  ebci  pofsit 
pro  tuftificada  dicta  fentettajiifi 
ccnfcatur lata,otua  contraflus  di 
clx  donwut  Tiartbdiom**  ^tcmt 
fifiiodotis  reccptApr&fkmatur^ft) 
fitfimu/ata  ]  fiaudulenta ,  tdco 
fuper  diciafimulatsone  fg)  fiaude 
cenfietm fintentialataiper  ta>,v..< 
babentur  apud glojfiam  t%)  Dcclo 
res  tn  /fiyuss  ad  exbibendum.ffde 
exccpttone  ret  tudtcatd .  Ex  aua 
dottrina  manifefte  infcrtur ,  fe- 
cjucftrationis  fentcntiam  ,  & 
poflcfsionis  quoque  annullati- 
uam  fuifle,  cum  fit  ncceflarium 

frarfuppoiitum  ipfius  lenteti?. 
qu  idam  confulcbant .  H .  de  re  - 
iudicata,cap.ex  parrc ,  dc  fpon- 
falibus.  1.  illud.  rf.  deacquiren. 
kxredita.  1.  ad  rem  mobilem. 
fF.  dc  procuratoribus ,  tfadic 
Hippolytus  lUrnuialdus  con- 
filio  5tf1.numcr.20.  lib.^.Car-; 

G  2.  rocius 


ri  tu  m  tamcn  trahuntur ,  quari- 
do  cx  iuris  ratione  alitcr:  hv- 
cclligit  non  poflunt.  1.  Plo- 
tiana  ,  vbi  Bart.  f£  dc  iure  co- 
diciftoru,  Bald.ibidem,n.  i.iilis 
\CYDis:Qu6d ruerbum futurt  tepo 
rts  affiumit fibt  inteUettu  {£)fignir 
ficattone prtteriti  dependetts  a  co 
firmatiohe  jutura.  Et  probat  tcx. 
in  l.cu  tale.  § .  falfam  coditionei 
ff.dc  condit.  &  demonft.  &  do- 
cct  Bart.  in  1.  verbii  Oportebtc; 
n.  1  .ff.de  vcrb.fign.Cum  igitur 
fequcftratio  nurtqua  deccrna- 
turnifi  proptcr  iniuftaoccupa- 
toris  poflefsionein,  ex  traditis  a 
Bald.ex  n.  1  .&  a  lai.  n.  4.111  l.qui 
dam  xftimaucruat.ft.fi  ccrt,  pc 
tacPaulo  conft.  3.11U.  i.lib.x.Ca 
picio  decif.96.n.  1  i«abfquc  du- 
biopatet,{equcftrationis  dccrc- 
tum  ad  prxtcritum  tcmpus  tra 
hcndum  cflcjalioqui  cnim  fru- 
£tus  fine  poflefsionc  confifte-' 
rent ,  aducrfus  iuris  principia. 

M  E:  confirmaturcx eo,nam  qua  l7 
do  iudex  fupcraliquo  articulo 
cxprcfTc  pronuntiat,ex  nccefla 
ria  confequentia  pronuntiarc. 
videtur.  fuper  antecedcnti  &c 
prefuppofito ,  abfque  quo  fcn- 
tentiaconliftcrcnequirct ,  &it\ 

16  conapatibilitatc  habcret.Ethcc 
implicita  pronuntiatio  nonmi 
nus  tranut  in  rcm  iudicatam, 
quam  fi  cfletcxplicita,  vt  cgrc- 
gie  notat  Pauuas  de  Caftro  in  L 
Pomponius.  J.fed  &  fi  quis,nu- 
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tocius  tn  repctitionc  c.cTi  qu id, 
2.part.in  princip.de  reg-iuriiib. 
rf.Parihus  confil.71.numer.31. 
lib.3.  : 

iS  :  Scd  quauis  prcdicta fubtilia vi 
<leacur,  cV  adnotatu  digna,  loge 
tamen  vcriuscft/m  prxdiclo  lc- 
qucftracionis  dccretofru&as  ta 
tum  ab  clus  teporc  caprchedij 
flc  fequeftrari  debcrc ,  non  vcr6 
cos  qui  ante  pronutiatiune  pcr- 
cepti  erat  a  pofleflbrejfeu  occu- 

1 9  patorc  bonoru  maioratus :  nam 
lentctia  ftrictiiuris  cft,  &  verba 
cius  no  patiutur  extenfione  ncc 
impropriecate.  1. 1 .  C.  fi  plures 
vna  fenccriaJ.fi  iudex.  ff.dchis 
cjiiilunt  fui.Bar.in  l.IuKanus,n. 
j.ffjde  coditt.indeb.Ofaf.  dcciO 
64.^.  r.pluresrcfert  Padiilain  I. 
fi  dc  cei  ta  >n  .5 .  C.de  ctanfaci:.  &: 
quod  no  cft  iri  fcntcntiacxpref- 
fum ,  nunqua  in  ca  includicur, 
vtccnfcnt  Abb.Tirac].&  alijre  2^ 
Jati  a  Pedcm.Cachcrani  <>4.nu. 
1.  Et  ciuando  (cntcntiie  vctba  ' 
dubia  funt,  fcmpcr  intcrpretan 
turcontracumih  cuius  fauorc 
ientcntia  lata  cft ,  cx  textu  in  c. 
cx  literis,dc  probationibus,  do- 
cetCcphalusconfi.249tnu.  18.. 

"* 1  &  fcqucntibus ,  iibr.  2.  Rurms, 
quia  fentcntia  fcmpcr  futurum 
tcmpus  reipicit,&nonpr.Tceri- 
f  um  ,nih  alicer  iri  ea  cxpreilum 
fichhxc  cohdicio,ibi:/y/  tefla^ 
mentum  yrtC?«w.l.condicionum, 
cjuae  in  rutumm.ff.  dc  eOnditio. 


&demonftratio.  Cinus  &Bal- 
dus  num.4.  in  l.lcges  &  eonfti- 
tutiones.  ff.  dc  legibus.  Rcbuf- 
rus  in  Lvcrbum  Oportebit,vcr- 
£ci  futurum  ^vero.  ff.  de  vetbor. 
vfignificatione.  Ad  hoc  igicur,vt 
fructus  prxrcfiti  in  prxdi&d  fe 
queftrationisdecreto  vcriircnt, 
opus  erat  explicka  pronuntia- 
rionc.  Clemcntina  Difpendio- 
fam,in  finc,de  iudicijs.Clemcn 
tinavnica  de  fequcftrationc  pof 
fef.&  fru&.l.in  deliais.  §.  fi  ex- 
traneus,&  ibi  Bart.ff.de  noxali- 
bus  acYioniLTitius ,  vbi  Dbdlo- 
rcs  commimitcr.ff.de  teftamen 
to  militis  >  obferuat  Alexander 
confi.  1 .  numer.4.1ibr.  1  .Decius 
confil.  )83.nura  9.prxcipue  in 
fequeftrationis  materia ,  qux 
extcndi  no  dcbet ,  cu  odioia  fic 
&  prohibita.l.  vnica.  Cdcpro- 
hibica  fequeftracionc  pecunix, 
vbi  fcribcntes  ;  &  fic  omiftiim, 
vcl  non  expreftum ,  in  dubio  in 
hoc  cafuprohibjtum  cenfetur, 
rationcgcncrali  lcgisSi  cxtra- 
ncus ,  dc  condi&ione  caufa  dat. 
l.commodifsime.ff.  dc  libcr.  6c 
pofthum.l.fi  vcro.  §.  dc  viro.  ff 
ioluto  matrimonio.  1. 1.  §.  vlti- 
tno.  ff.  dc  tabulis  cxhib.  Nec 
huic  rcfolutidni,qux  iuris  prx- 
Ceptis  magis  innititur  ,  ob- 
ftant  obiectiones  quas  fuperius 
adduximusjiatis  cnimdiluucur, 
fi  animaduertam*,eo  rcfpiccre, 
vt  fequcftraciofteripoiTet  a  die 

morcis 


Digitized  by  Google 


Caput  Viidccimum*  -  Wi 


taortis  vkimi  pof[c(Tbiis,cx  prc. 
divtis  rationib9  &  coiidciationi 
bus,qux  plurimu  vrgcnt  rfi  ta- 
mcn  Scnatus  no  dcclarauit,  cli- 
gcrc  dcbemus  id  quod  minus 
©ncrofumiit  reopotfcflbri,  iux 
ta  vulgariaiuris  principia.  Pr^- 
fcrtimquia  pofleisiono  potcft 


rcccnfcns  in  trr.£bru  CciTaritc 
cauia,n.  i  .Moiin.lib.3.  c.  5.^.45. 
Sentcntiaitaquclcmper  inter- 
prctatur  contra  producentcm: 
opttme  prxter  aiios  Ccphalus 
confiv249.cx  n.i8.libr.i.&  kus 
probatur  cx  dectfionc  tcxt.  in  l. 
hac  enim  caufx.  ff  dc  i ufpecTis 


<iici  rcprobataperfequeitratio-  ^  tutoiibus.cxqua/entcntiapre^ 
ne,a  die  monis ,  fed  a  die  ipfius  fumitur  lata  cx  caufa  qux  mia* 
dccreti,nifi  aliudexprinaatur.  noceat  ei  aducrfus  quem  kea 
Ex  fentcntia  cnim  non  infcrtur  .  cft,profcquitur  Alcxandcr  con 
niil illud quod  in  ca  cotinetur,  iil.^tf.num.i.lib.^.Crauctta  co 
*f  vel  id  quod  ex  ncccifaria  confc-  fil.74.rai.io.Deciuscont1.48.n. 
quctiaalia  intcrpretationc  ad-  19  3*  Rurfus ,  quia  ratio  qux  fola 
mittcrcnopotcihprobat  tcx.in  prxiumptione  fundatur>atium 
L  ii  iudcx.  ft.  dc  his  qui  funt  fui  ncquc  ampliat ,  nequc  reftrin- 
vcl  alicni  iuris.  Bart.  &:  ordina-  git  •,  vt  latc  difputat  Mcnoch- 
*i}  in  1.  Iulianus  verum  debito-  liK  1  .q.78.ex  nu.  r. 
rem.ff.  dc  conditTionc  indcbiti.  3°  Itiud  tamen  non ©wiitredum 
Cacheranusdecif.64.11. 1 .  &  fc-      ccnfui,  quod  maiore  difficulra- 


quentibus.  Qiianuis  igitur  Sc- 
natus  fequeftratione  dccrcue- 
rit,n6  ncccifariofequitur,poflef 
fione  improbailc  &  annullailc 
a  dic  mortis  vltimi  polfeilbris; 
cx  aiia  cnim caula  fcqueftrum 
prouenirc  potttit  jargum.  tcxt. 
in  1.  xquifsimu,  cu  fimilibuSjff. 
devfufrucTu,&  iic  fuccedit  regu 
Ia,ca  nepc,vt  quado  cauia  nocft 
exprcfla.Sc  alia  rcddi  poteft,nU- 
qu;t  cociudatillain  qua  adtor  ru 
dat  u  r  •,  fcnt  c  ti  a  cnim  pturib  *  fetti 
pcr  rationibusnititur.l.prccipi 
*7  mus>ad  fincm.C.de  appcHatior 
nibus,gloiTa  in  l.  quanuis*  C.  dc 
fidckomilsis.  Tiraquell'pluros 


te  habet>an  frutTus  decuril,  no- 
dum  vcro  percepti  a  poiTciforc,  - 
vd  pcndentes,quia  dies  non  vc 
ncrat  fc>lutionis,quanuis  cefsif. 
:  fct  pro  partc  temporis,  an  in  fe- 
queifcro  comprehendanrut  :an  • 
Vcro  ad  poiTeiforem  in  totu,  vd 
pro  rata  pertineant.In  quo  artt- 
culo  dcfcndi  potcft ,  prxdi&ofc 
-frucT*  in  fequcftrovenirejcu  fra 
' 1  £us  pcdcntes  pars  rci  (int.l.fru4- 
cTlispedctcs.r7.de  rcived.  1.  pars  \  c 
fundi,cod.  titul.  1.  legc  Falcidia, 
placuit.fF.ad  l.FalcidTdocet  Pu- 
-tous  decif.  3  i^dib.i.Cxfar  Coti 
tardus  inl.vnica.C.il  demom. 
poilc{sioncdlrnkatione  3 .  n .7  i. 

Q  3  Atflidis 
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Afflictis  decif  1 88.h.2.  vbi  Cx- 
iar  Vrfillis  in  addicionibus  j  & 
arbitranirBaldusini.  i.nu.zi. 
C.dc  fru&ibus  &  litium  cxpcn- 
fis,ibi:^«f  funt fruEius  pcndentes 
tempore  obiatdt  petitioms ,  i/r» 


vcncrat,pro  rata  anni  ad  pok 
fcflbrem  pcrcincnt ,  vfquc  ad 
dicm  decrcti  fcqucftrationis, 
quod  tranficrit  in  rcm  iudica- 
tam :  eadem  enim  diuifiofacic- 
da  eftintcrfequeftrum  &  pof- 


m  r        -  — '  -  -         *  —  —  1  w  «■  *  »    v-Vr     L,r  w  i*- 

niunt  tanaudmju<edamparsfun  35  lcflbrem ,  qux  fiercc  incer  vlci- 
di,nontanqudmfrutiutjtcetante      mum  pofleflbrem  &  fucceflb- 


Zrffm  contcfiatamftnt  feparati  ai> 
Agrofut ff.qu*  in fraudem  credi- 
torum.l  <vitima.  §  .penulttmo.Vn- 
de  huiujmodi  frutltis  pendentes 
funtqualttas  fundi  ferttiitas 
*gri>{£)  non  funt  corpus  d  rc  fepa  - 
ratttmfutff.de  rciucndtcattonc. 
l.Jruttus  pendcntes  .  Ha&enus 
Baldus.  Scdquanuishxcqux- 
ftio  concroucrfafic,  verius  ca- 
mcn  puto,prxdictos  fru&us  in 
fcqucitracionis  decreco  non  co- 


rera  ,  vel  incer  empcorcm  & 
vcndicorcm ,  incer  quos  diuifio 
fit  pro  rata.  Bart.  &  Doaorcs 
communicer  in  1.  Iulianus.  §.  fi 
frudibus.  rT.  dea&ion.  emp.  Sa 
licccus  inl.fruchis,cx  numcr. 
i.  C.  eodcm,Couarruu.  libr.  i. 
variar.cap.  i  j.num.z.&  fcqucn 
tibus.  Baec;adedecima,cap.28. 
num.  i4.Neque  obftac  Baldi  do 
clrinain  did.l.  i.num.zi.  C.  dc 
fructibus  &  lic.  expenf  eftenirn 


prchendi :  prxdich  cnim  iura  cxcra  cafum  noflrum :  ibi  enirn 

concraria  loquuncur  in  fructt-  *6  folum  Baldustraftacdcfruauu 

3*  bus  nacuralibus;  hi  cnimpars  condcmnacionc,  andcbcac  in- 

rei  func,  non  vcr6  locum  ha-  tclligi  alitis  conteftacione,  an 

bent  in  fruclibus  ciuillbus ,  cu-  vero  a  cemporc  libelli,&  lacifii- 

iufmodi  func  rcddicus  ,  pro-  me  dilpucac.Rurfus,  quiaillc 

33  ucncus,&  pcnfioncs:  nam  fi-  agitdciu_icioreftirutorio,nos 

cut  in  nacuralibtis  fruftibus  at-  vero  dc  interdiao  adipifccndx 


tcnditur  tcmpus  feparationis  a 
folo,  &ita  piocedunc  fupradi- 
ctx  concrarix  legcs ;  ica  in  fru- 
ctibus  ciuilibus  atrendicur  cem- 
34  pusquodcberi  incipiunrj&fic 
ii  omnino  decurfi  funt ,  omncs 
adpoireflbrcm  fpedcanr,  quan- 
uis  non  recepiflec  a  debicori- 
bus:&  in  his  qux  coepcrunc  dc- 
beri ,  noa  uuaen  dies  folucionis 


Vlteri',quia  Bald.loquitur  in  iu 
dicio  finito ,  nos  vcro  in  fcquc- 
ftrolicependencc.Quinimo  in 
indiuiduo  quxftionis  noftrx, 
fcncecia  noftra  ipfc  cuccur  in  c. 
i.dc  pacc  cencnda  &  cius  viola- 
torib9,n.25.col.vlt.verfi.y«/^^tf , 
peftontb\hi%  \crb\s:Qutddcpifo 

n&fKeJpodeo.-Actjutparoea*  fm 
8it>9feparat«dJoio,fi  cefsitdtcs 

pcnfio^ 


» 
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penfionis  folucnda :  fcd fi nondunt  ft)  l.finali.  de  iurcfifci,  ft)  argu- 

cefsit,dauiparo Jruci  ibus  pcnden-  men.ff.de  rcgulis  iurts.l.qui  ao:o- 

tibus.Stpro parte temporis  cefsit,  ncm.  Ide  Bald.in  c.his  cofcquen 

fg) pro parte  nonjudico de  cis  pro  tcr,n.z.vcrG.auid de  penfiontbus, 

ratatemporis/vt ff.de  aBiombus  in  titul.  Hic  flnitur  lcx  domini 

emptt.  I.  lultanus.  §.Ji frutltbus,  Fedcrici,in  Feudis. 


SVMMzARIzA  CeJPITIS  XII. 


1  f  ■  f  £*NVT  AE  iudtciumnjnicafentcntiaex*cmom  ma^atu*i 

|        ab  ea  tamen prouccart poterat. 

2  Sententta  in  Tcnuta  lata,em$  tnitio  tnfpcEto  jnterlocutoria  cJL 
j  Afcntentta  interlocutorta  non  appeUatur. 

4  A  fententta  tnterlocutoria  appeUart potefi ,quando grauamen  infert,cni 

nonpofstt  prouiderinifiper  appcllationem. 
s  Lex  Aigta  ab  interlocutcrta  (uppltcattonem  admittit. 
4  Jn  remedijs fummarijs,  ft)  extravrdtnarifs,o,uoad effeclumjufpenfm* 

reguiariter prmocatto  <~uetitaeft. 

7  S upplicatio  non  cfl  adrmttenda  tnTenuta,nift  c^nftitcrit/vincentcm  in 
poffcfsimemmtffumfmffe.  vv 

8  Datumfubcondjttomfulr^ontrariacenfeturadcmptum.  .»> 

9  Qu£ fit  ratto prohtbttionis  appcUationis  m  iudicio poffejforio.         \  ^ 

10  Lcx  nona  Compdaticnts  ad cxeauendam iegem  +/.Tauri  lata fuit. 
j  1  Sententia  lata  in  iudtciopoffej/orio^dijfnitiua  esl. 

12  Jn  interdiBis p^JJefforijs proUocatto  admtttttur.        V  . 

/j  Poffefforium  T&mt&  extute  noutfsima prima  fententia Jinitur  abfpui 

njlla prouocattune,ft) prcpnctas  rcmtttitur  ad 7{cgia pratorta.  \ 
14  h  x  turtnoutfumo adTemitxpof](  fforium  ociuapinta  dicsprxftatur, 
is  ^Noudpragmaticd fimi/u  efi  dc  iurecommuni  dccifio  tcx.m  l.u.wca. 

CfidemomemaneapaffepfO.JiurttappeL  •  A  • 

/  6  DtSi.i.unica  locjuttur  tn  fcntetia  lata  m  iudtcio poffefforio^  ft)  ito*  ctia 
-.  UxnouifsimaComptlatt(mi£~mint*rdi&^  . 
1 7  Lcx  unicayft)  lex  jumta,corre£torUfitnt. 

-v  .  \  \+  G  4  tt  Appel- 


1 04  De  Tenuta,feu  remedpofleflor. 

/ s  Appe'!atio a dtEla lege <~unica. C.fi de nwmcntanea^an cjuoad Tftrum- 
que  ejfe£iumsfufpenfiuum  ft)  deuolutiuumjnterdiBa fit. 

jp  De iure  communt,^}  de  iure  T^cgio/vifto in pojfefstone  ius proprieta- 
tis  referuabatur. 

20  Qudfit  ratio  decidcndt  nojlrd  legis  %c$ni. 

21  Ex  AEgidtana  cmftitutiomappeliatioprohthitafuitaiudictopoffef' 
forio. 

22  A Egidiana  conftitutio  localu  ejlsnon  uero generalis. 

2  j  Quoadmaioratus  tantum  huius  t\egni  Caftclld  Tenuta  locum  hahet. 
24  AEgidianaconftitutio  rumhabetlocum ,  nifi  in  terris  fedi  Apoftoltcd 

tmmediate fuhicclis. 
2 j  AEgidiana  conftituttc  in poffefforto  tantum  reiprofand  recepta  cft. 
26  AEgidtana  conflitutio  in  omni poffefforto proccditjntra  limites  tame 

iurifdtElionis  Eccleftdsex  extenftone  Pauli  Tertij. 
/7  AEgtdianaconftttuttolocumnon  hahetinter perfonas  Eccleftafticas* 

28  Tenutaft)  clcricis  fgjmonachiscompettt. 

29  jiEgidianu  conftitutto  folum  appeUationcm  njctat  quoad  cffcBum 
fufpenfiuum}di(simtlis  itaque  eft  noftra  noud  pragmaticd  fanclionj, 

\ja  Qud fit  ratiojcur  in  iudicio poffefforio prouocatio  denegetur. 

3  j  Ex  Quthus  alijs  caufis  appcllatio  de  iure  non  admittatur. 

32  Lex  tjux  appcliattonemprohibctjion  uidetur  tollerc  defenfionem ,  ft) 
-  audfitratio. 

33  Inpojfejfortoiuriscommunujideiufsioprdftatur  derereftttueda  cum 
» .  fruEiihuSjfecus  uero  m poffefforto  Tenutd. 

34  Inlitc  uindiciatum  apudueteres sfideiuffores  etiam prdftabatitur 
ab  eoscui  adtudtcahatur  pejfcfstojuhil  fe  detertus  m  ea faclurum. 

i s  Sententta  f  rdfetlt prdtoriospropter fummam  eius  auciorttatems  fup* 
plicattone  non  ohftante sexecutiom  mandahatur3ita  tamenfi fidetufsw 
prdfiitafuijfct.  *  „  <  5  •»•.' 

3  6  Jn  tudicio  Tenutd  non prdftatur  cautio  Jideiujforia.  - 

wSJnalijs  iudtcijs pojfcjfortjs ,  extra  Tenutamtexecutio  non fitabfiue fi- 
deiufioribus.  \n-v  .  . 

>*  Sententia  reuifiontsnonexetjuttur  stjuando  fecunda  fupplicaiioni  $ 
4ocUs>tfbftjuc fidciufforta  cauttone. 

3 p  Lex  rvnica.  C.fide  mcmcntanea, folum  loquitur  in poffefforio  merosfi- 

y^.neadmixtioneproprietatis. 

40  Lsgcs  noftri  t\egntsquanuis poffejforid fintyconcernuni  tamen prvprie- 
tatem*  ^    .   ^  *  t 
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41  Limitationes  legis  T>nic<e  an  locu  habeat  in  termhtis  nox*  pragmattc*. 
•  42  Quandoperfententiampojfejforiaminfertur  tale  pr*tud;ciu>n ^uocl 
nonpofstt  reparart  tnpetttorto.appeUatio lccum  habct.Idem^  efi^ud  - 
dograuamen  tUatiimfinc  maxima  dtfficultate  refictnon  poteji,  1 
**  SiaEtorfuccumUttfutnZ  habet  aliudattxtlmmntfipojjejforium,  njcl 
fuccumbat  rcus,  cjut  non  habet  nifi remedtum  retemionu^unc  appcUare 
pojfunt. 

44  Quando poffefsio  non  efi  momentanea^appeUabtlis  efi. 

4f  ^andoauferturpotfefitoet,cjutnudamLbetretc»ttonem,  appeUatio 
permtjfa  eft  d  fcntcntia  potfetforia. 

4*  Quando  rutclui  tnpotfetforto,nonpoteft petttorium proponere ,tunc pro 

uosarepotefttQ)  qudfttratio. 
47  Quando  agttur  contra  eum3  cjm  nudus  tantum  bonorum  detent  ator  esl, 

nontnterdicitur  appeliatio. 

45  An  cjuiprouocare  necjuit  tn potfetforio,prohtbitus fit  appeliare  in  deten- 
tatorio. 

+9  Quandoprius  intentatum  fuit petitortum,%)  fuccubuit petitor ,  ft) P0' 
fted  tgttpotfetforso,^  etta  condemnatus  es7,ab  hac  fententta  potfetfo- 
rtaappcUarepoteft. 

so  ^anuugrauamenperpetitortumpofsttreparari,fitamen cumdtffi* 

cultate  reparetur,appcUartpotefi. 
jr/  Ab  interlocutorta  cjuagrauamen  infiert,prouocaripotefi. 

12  Quando  amsprobandtdomtmumdtjficultatemhabetiappeUarepotesri 
d  fententta  poffefiforia. 

/j  <^dhoc<vtdpotfetfirioappcUatiodenegetur,cognitiopetitorijnd  de^ 
bct  ejfe  diffialis. 

14  Satis  dicitur  tUud nonpotfe fieri,cjuodfine magna  dtjficultate fierine- 
auiu 

//  r^es^udmagnotncommodoconfequitur ,  tcjuiparatur  rei deperdiu, 
t..  (fjcxtinftd. 

S6  Qupmodccumcjue  detfcratafitrecupcratiopotfefisionis ,  rtoncfinHtl, 
■    deneganda  appeUatio.  ... 

/7  Improbatur  opinio  exifiimantium.momentaneampotftfsionemdici, 
Hum^vttlii^)  commodaefi. 

/8  Mometancu  tudiau  dtcttur  ad ditferenttdpetitorij,cjuod  efi perpetuu. 
*9  Momentanea pojfefsto  d  lurtficonfultts  ^vccatur  temporarta. 
fo  Momentaneum^el  momentarium  njcrbum,etiam  apud  lurtfionful* 
i     tosreperim,  ,     ..  .  \,. 

*  -      >  '•  •  G  jt        .gi  Lcx 
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61  Lexrkma,epu  antiqu*  dquiparatur,d  njetcri  tege  interpretationem  re 
ctpit,    omnes  admitht  ltmttationes,quas  tpfa  lex  a  'etus  adrmttebat. 

62  In  Tenutacafusconttngerepoteft,fer  quempojjejstononpofsttdtcimo 
mentanea. 

4 3  Lite  Ti^ma pendente  fnpcr  caufa  nautlium,an  fipplicari  pofiit  a  fen- 
tentia  Tenuu,cum  boc  cafu  abjque  magna  dtlatione  rio pofsit  cognof 
ct  deproprietate. 

§4  Caufa  tllegitimitatis  per  modu  incidentu  an  traclaripofsit  apud  iudi 

cem  ficuUrem. 
6f  Prxuentiononcaufaturnip d  citationc.  ' 

66  Aniudex ficularujfprdueniat  caufamjpirituaiem,  iudex  competens 
ft  rationeincidentit. 

67  Qucties  traclatur  de  faclomatrsmonij,rationeincidentUJudex  com* 
petenscfificuiarts.fccus  rvervJitratUtur dcfaederc,^  mre  matrimo 
nij . 

€8  Interpretatur  text.incap. tuam.de  ordime  vognitionum. 

*j>  De  caufa  i!le%itimitath  m  matrimonij  radtce,cum  fpiritualit fitjudh 

ces ficuiarcstcognofcere  non  pojfunt/edtudtctbus.Eccleftafikis  debent 

remitti. 

fc  ludex ficularis  etiam  incidentcr  non  cognofctt  de  caufrfpirituali. 

7  /  Jntcrpretatur  texJn  cap.Utor,quifhj fint  iegittmi. 

72  Superfedcri  debet  untdtce  fecu/art  incattfa,qux  adeum  principalt- 

ter Jpetlat,doncc  d  tudice  Ecclejiafttco  caufa  ffirituaits  dectfa  fuerit. 
yj  Judex  ficutaris  tncapax  eftfupercaufa  JJurttuali,  tam prtncipaiiter, 

^udrn  incidenter. 

74  Jnterpmatutir mrainI.quoties.C.demdtcijS,$ inU.C.  deord.  iud. 
..  ffy UnLz.C.deordinecognit. 

7/  Textus  in  cap.tuam,debet  mrcHigi  (ccundum  tex.in  cap.iator. 
16  Q^nuisqweflwilUgittnntatisTumfa  fup  fuper 
fatiojw  cogmtio  nonjpetlat  ad  fkcularem\%)  quomodo  hoimteUigen 
k    dumjit.  %  v.  v.  ,\  ^ 
7  7  Quando jatlum  eft  abftrallum  ab  omni  fpiritualttate,de  eo  cognofee- 
t    rcpotefl  iudexfdcularistnddenter.  .  v\ 

78  t\efpe8uiudtcijpo£eJf<#ij,iudcxficularisxaa^^  cogmtio- 
nemhabct.      *.         r  ,  1 

-  '  - 

79  Con/iitum7(egium,quoddeTmutacognofiit^fquedubio  dequaJtist 
tnctdtmiqudfiiom^iampfpirttuaJispt^ogmfcerepotefi.       .  0* 

So  Jn  Tcnutx  remedto  omma  mterdttla pojfejjoria  competunt,  q)  omnta 
;  .  pmulaccumtddripojfunt.  i/  Jntetli- 
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//  InteUigitur tex.incap.caujdmjn  2.quifilijftnt leytimi. 

81  A  JtntentiaTenuu  an \fuppltcart  pofsit,auandotliegtttmitatis  cutftio 

incidtt,$)  ftc  proprtetas  mpeditur  ratione fori  Ecc/efiaftici. 
*3  Si  lU  dilattonem  habeat,tta  ut probattoncs petttorij  tn pt  optu  non  fint, 

an  fuppltcart pofstt  d  iudtcio  pojfcjforio. 
8+  InteUtgtturtex.tnl.6.tit.2o.ltb.4.Comptl. 

Ss  DeiureCd  fareo  d  fententia  pojfejforta  nonappellatur:  ficusde  iure 
Pontifcto. 

86  ln  cafu  AEgidiana,ad ius  ciuile  facultas  appeUandicoarSIatur. 

8 7  Lex  noua  fuperuemens  ab  antiqua  rectpit  tnterpretationem. 

88  Conftttutto  declaratorta  feu  conftrmatoria  reciptt  ft)  admittit  limita^ 
ttones,$)  extenftones  confiitutionis  declarau,g) confirmau. 

$9  InteUigtturnouapragmatica,$) anlex<vntca ,q) conftttutio  AEgi- 
diana  eiftmilesftnt. 

90  Ltmttatio  legit  ^vnicd forttus procedit  in  cafu  Tenuu,$)  aud ftt  ratio. 

91  Lex  rvnica ,     AEgidiana  conftttutto,filum procedunt  m pofefom 
merojine  admixttone  proprtetatts. 

92  Salutanum  tnterdttlum  mere pojfejforium  eft,g)  non  mixtum. 

fij  Judtcia  mixta,f£)  fententta  in  eis  lata,de  eim  natura  appelUbtlis  eft, 

S>+  lncafulegisi\e^idjententtaTenuuexnuUacauja,auanuts  njrgen* 
tijsima  fit,Jupplicari potefi, 

ps  Ettamfi proprietas  non  competat  <vi£Fo,an  appeliare pofsit  dfententia 

poJfeJforta,d  aua  <vetita  appcllatio  erat, 
96  vNon  debet  dart  occafto  circunuentendt  legem. 
9  7  Proprtetas  intelltgitur  referuata  condttiona/tter. 

98  Quadoproprietatis  cognttio  omntno  ceJfat,contra  Salicetu  deftnditurM 
appeliartpojfe  dfentetia pojfeJforta,auauis  ab  cai/ettta  appeUattoftt. 

99  Quandoproprietatis  cognitio  dtffertur,nonfupplicatur,ettamfi  ex  dt/a^ 
tione  oraue incommodum  littgatorum  refultet. 

100  A grauamine  ante  fintentiam  dtffimtiuam  Tenuuillato  fupplicari 
poteft,auanuis  ab  ipfa  dtjftnittuajuppltcatio ftt  prohibtta. 

.  joj  Ah tnterlocutorta fupplicari poteft,auando grauamenex ea  refuJtans 
non  poteft  reparart  per  dtjfimttud  fupp/tcattonem,d  aua  fupp/tcatf 
eji  *vetita. 

J02  Etiam ft dijfinitiue prcnuntietur in  Tenuta,fupp/icari pcteft,quand9 
pronunttatur feorfum  ab  eo  a.uod  littgatores prdtendebant. 

J03  Direcle pronuntiart  debet  Jitper  Tenuta,alioqui  fupplicationi  defer* 
tur. 

T£NV- 
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TENVTAE  IVDICiVM 

pofl  eflorium  cjuibus  fentcntijs  termine- 
tur^&quando  in  eo  prouo- 
catio  locum  habeat. 


CvlPVT  DVO  D  ECIMVM. 


r%'\a  !  JTT>1  rticuim..  6ne>Ad 


i  ftT^l  *^icuirn»  ^uead 
cius  originem  & 


naturam  rcfpicia 
mus ,  fccunduui 
lcgis  nonactitul.y.libr.^.Com- 
pil.dccUionemJiucad conitiru 
tioncm  legis  dccimcfccjuentis, 
*x  qua  pollciibrios  ctfecrusiioc 
intcrdictum  habcr,  cum  tamen 
;.iuramauum  iit,  Ynica  fcntcntia 
cxecutioni  mandaturj  ab  eata- 
mcn  prouocari  potcrat,vt  cx  di 
<x  ctis  lcgibus  conitat.  Et  cit  rati», 
«am  cjuaniiis  fcnf  entia  in  Tenu 
. ta  lata ,  cius  initio  infpcdto ,  in. 
.tcrlocutoriacilct^dclntcriinin- 
tcrdicto  xquipararctur,&  regu 
5  Jaritex  a  fcntciitia  intcrlocLito- 
riaappcllati  non  poilct.l.  ante 
TJleutentiam.C.cjuoruxn  appella 
aioujion  rccip-lapcrtifsimi.  C. 
dciudicijs.limitatur  tamcn  rc- 
^ulahxc,t|uando  fentcntia  in- 
terlocutoria  liuiufmodieit ,  vt 
«ullapolVeam  dimnitiua  fpe- 
ictur,aut  grauamen  graue  infc 
••V  »«al 


xat,&  aduerfus  id  non  pofsk  ali 
ter-eileconfukuiTv,quam  per  ap 
pellationem  \  ikut  hk  eucnit: 
nam  nccfcntenuaditiinitiuaki 
Tcnut^eius  origiue  actcnta,^ 
ran  potcrat,  &:  gtauaminc  arii- 
cic  batu  r  vktusjcum  aducrfari' 
fuus  in  poilefsioncm  bonorum 
maioratus  mi ttcr ctu r,doncc  dc 
poilcLsionc  eilet  difceptatum, 
£ciicabiiac  intcxlocutoria  ap- 
pcllari  poceil ,  ex  text.  in  I.  aic 
prxtor.^.pcmiktitur.ft.de  mi- 
norib u s,&  in  1. Titia. tt.dc  accu- 
Iationibus>qua  doclrinam  fcr%- 
bit  Iunlconiultus  in  1. 1  .$.0119(1 
tum.  if.de  appcilationibus ,  ibi: 
Hrnc  confetjtuuter  nAdetm  re- 
fcnptu,  a  unjultattMic  mdicis  np 
ejjv  appellandum,Ji tjuts  Jorte  in- 
terlccMtm  j**rtt,  Punctpent  fe  cort 
fultatufurnycum  pojsit pcfi  refiri- 
ptum  prouocare,q\icm  textu  pro 
liac  opiriionc  allegat  Bart.  in  {. 
x.fT.dcappellat.rccipicndis^  nu. 
1  .in finc,  &  iccj ucn t ibus ,  iiotat 
ctiam  Angclus  dc  Perufio  in 

dicfc. 
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d?&Li.nu.4.verfi./mf7M&  *vbi- 
cttn<jue>&c  ibi  CumanusiHimer, 
>«.In  hne,& Arigclus  Aretinus 
hu mc.  i  i.&  ideiii  cenfuit  idem 
Bart.in  l.intra  yrilc,num«r.  i.ff. , 
dd  minoribus>&  in  dict.l.Tiria, 
num.;.!n  fine,  Baldus  in  1.  arbi- 
tro,num.5.  flf.  qui  iatifdarc  cog. 
&in  L2.11. 14-C.de  Epifcop.  au- 
dientia,  vbi  ait,  in  hoc  cafu  abf- 
que  dubio  proubcari  pofTe.  An- 
gefus  dcPcruf  iiil.  harum,nu. 
+S.fi  feruit.vcridicetur,vbtPau 
lus  de  Caftronum.z.idem  Pau 
lus  in  l.ante  fcntcntiam.C.quo-  6 
rumappellationes  non  recipia- 
tur,inprincip:  &ibi  Matthcfil. 
num.^.Robert.  Maranta  de  or- 
dineiudicIoram.*.part.§.fccu- 
dus  a&us,num.35y.Lanfrancus 
dc  Oriano  in  cap.cjuoniam  con 
tra  falfam,dc  probatio.nu .  640. 
&  nu.646.verf!.  tertia.  Cofmas 
Guimi.inglofra  pragmat.  fan- 
,titul.de  caufis.  §.  ncc  ad 
liicglofla  verbo  nequi 
^dxcrtib^uando.  Rebuffus 
in  leges  Regi.is,tom.  1.  in  tract. 
dc  fenten.excom.artic.  1  o.glofT 
i.num.9.cumfequentibus.  Pc- 
trusDuenas  regula  ^z.num.i  1. 
Contardus  inl.  vnica.C.  fide 
mom.poffefflimi.^.ratione  in- 
j  tcrlocutorix,num.7.  Iuris  itaq, 
traditionibus  cbnformis  eft  d.l. 
Regia  nona,dum  ab  hac  intcrlo 
cutoria  fcntcntia  fupplicatione 
admittit,poft  eius  tamen  execu 
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tionem ,  cum  rcmcdium  fumr 
marium  &  cxccutiuum  fit ,  ~vt 
(upcriusoftendimus :  inreme- 
dijs  nanquc  fummarijs  &  cxtra 
ordinarijs,quoad  cfcaumfuf- 
penfiuum,  rcgularitcr  prouo- 
catiovetitaeft,  vtfuitdccifum 
in  Rota  Bonoh.cuius  meminic 
Petrus  Benintcn.  dccif  79.  pcr 
totam.Roman.fmgul.  775.  Iaf 
ih  1.  i.a  num.  i.ff.dc  ferijs ,  quOS 
rcfcrt  &  fcquitur  Contard.  ih  t 
vnica.limit.3.anum.48.&  pro- 
batpraedicla  lex,ibi :  Tlafenten* 
cia  que  en  eUo  dierensfe  execute fm 
emhargo  de  yualquiera  fupltca~ 
cion  <jue  delia fi  interpufiere .  E  t 
ib\;Texecutada,ferecila  lafupli 
cacicn.Et  ibhff afiaauela  dtcha 
fentencia  efie  executada .  Et  ibi: 
T  cxecutada,  ft  alguna  de  las 
partcs fuplicarefiguardey  cum- 
pla  la  orden  fufidicha.Qux  ver- 
ba  clarifsime  conftituunt,  ad- 
mittinon  poffe  a  fupremis  iu- 
dicibus  fupplicationem  ab  eoru 
fcntentia  interpofitam ,  quouf- 
que  fuerit  exccutioni  mandata: 
hquidem  prxdi&a  vcrba  ncccf- 
fario  cx  naturafua  conditionc 
inducuntla  tcftatorc.ff.de  co- 
ditionib.&  demonftrat.  notant  t 
Bart.&  fcribentcsin  1.  quibus 
diebus.f .  Tcrmilius.  ff.de  con- 
ditioni.&  demonftratio.  Alex. 
confil.  103.  cx  numer.  1.  libr.  1. 
Hippolytus  Riminaldus  fic  in- 
tcrprctans  fimilia  vcrba  a  tcfta- 

torc 
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torc  prolata,confi.  5  3  3  .nume.  1 . 
libr.5.  Neceilaiio itaquc  iequi- 
tur,aprxdictis  Regijs  Senatori 
bus  fupplicationem  non  admit 
tenda,niti  prius  vcriricata  prx- 
didaconditioncjcjuiatum  lcx 
fupplicatloni  detulerit  fub  pr^- 
dicia  conditione  cxecutionis 
fcntentix,antc  eius  conaitionis 
implcmentum  eam  dencgailc 
viactur.l.quibus  dicbus.  $..qui- 
dam  Titio.rr.dc  conditio.&  de- 


8 


madata  fucrit,  (upplicatio  p  ro- 
fequcnda  non  eft ,  vt  &  in  alijs, 
cxccuuuis&fumniarijs  litibus 
ftylus  iudiciorum  admilit: 
cnim  .intcliigo  prxdiclam  Rc- 
gni  lcgem,cuai  fuppiicatioiii 
reiiftkj  id  eft,  eius  profccutior 
ni.  •  r-i 

Poftea  vcro  qnam  hoc  iudi- 
cium  Tenutx  poiTeilbrium  cfe 
fectum  eft  per  diCUm  Ldecima, 
minorcm  difficultatem  habet 


monftratio.l.  iam  dubirari.fF.de  1 1  prxdi&a  conclufio.cum  fenten 


10 


hxredib.  inilituen.quibus  pro- 
batur ,  datum  fub  conditicne, 
fub  contraria  cenieri  adcmptu. 
Et  conhi  matur  hec  doclrina  cx; 
Iurifconlulti  refp.in  1.  vlti.  fr.  dc 
appellationib.rccipicd.  &  Impc 
ratoris  dccifione  in  1.  quifquis. 
C.quorum  appcllation.non  rc- 
cipiautur,a  quibus  iuribus  ap- 
pellatio  prohibctur  in  iudicio 
pollcllorio,  cancmpc  raiione, 
nc  impediatur  fcriptus  h^rcs  in 
polleisionem  mitti:  qiu:  ratio 
vrgetius  militat,c6iideratadeci 
fionc  dictx  lcgis  Tauri  transie- 
rcntis  ciuililsimam  poifcfsionc  j  3 
in  fequentem  in  gradu,amo- 
mcto  mortis  vltimi  poflciforis; 
&  attcnta  rurius  prxdi&a  1. 9. 
qux  ad  exequendam  didtam  lc- 
gem  Tauri  lata  fuit,&  fumma- 
rifsimi  iudicij  ordincm  coniti- 
tuit,quaiis  non  cfi  iimilis  in  ali* 
caufa.  Donec  itaquc  prxdicla 
Tcnutx  fcntcntia  cxecuiion} 


tia  lata  in  iudicio  poiiciIbrio,dif 
finitiualit.Bald.in  1.  poft  fcntcn 
tiam.C.dc  fcntentijs  &  intcrlo. 
om.iud.nu.5.Bart.in  1.2.n.9.  f£ 
de  appellat.rccip.Cuman.ibi  n. 
24.6C  infcrius  diccmus.  Iuri  ita^ 
que  communi  conuenit  dt&a  1. 
dccima ,  dum  in  hoc  interdiclo 
poirciTorio  admittit  fupplicatio 
ncm ,  vt  itatim  dcclarabimus. 
1  i  Hodic  vcrb  pcr  nouam  prag- 
maticam  ianciioncm  editam 
anno  millcfimo  quingetefimo 
nonagcfimo  quinto,qux  cftl. 
5-tit.  1 9.1ib.4. 5.tom.Comp.  fol. 
59.nc  Iitcs  dilatione  rccipiant, 
vnica  fcntcntia  finitur  hoc  in- 
terdiftum  poneflbrium  Tenu- 
tx,ab£quc  vlla  prouocationc,ap 
pcllationc,rcclamatione3rccur- 
fu,nec  fupplicationci&  propric 
tas  rcmittitur  ad  Rcgia  prx- 
toiia,  &  tcrminus  quinquagin- 
ta  dicrumin  prima  inftantia,  & 
quadraginta  in  fccunda,  vt  in 

ditfis 
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dicrfcislegibus9.&  10.  ftatuitur, 
xeducitur  ad  vnam  diladonem 
octoginta  dierum ;  &  hoc  iurc 
viimur.  Cui  noua:  decifioni  fi- 
milis  eft  de  iurc  communi  ded 

15  fiotextusin  l.vnica.C.  fidemo 
men.poilef  fucrit  appel.Primo, 
nam  ficut  dicta  l.vnica  loquitur 
in  lententia  lata  111  iudicio  poC- 
feiforio,ita  etiam  dicta  lcx  cjuin 

16  t2.de  interdicto  poilciTorio  acci- 
picnda  eft ,  cuius  naturar  effccia 
cft  Tenuta,vt  antea  diccbamus* 
Secundo,  nam  ficut  dida  lcx 
vnica  limitat  &  corrigit.  1.  &  in 
maioribus.  fF.  de  appellationi- 
busjcxquaaprxdicia  fcntentia 
in  iudicio  pofleftbrio  prouoca- 

7  tiopermittcbatur,itaetiamdi- 
ctaicx  5.1imitat  &corrigit  di- 
&am  legcni5>.&  icquar  luppli 
cationem  admittebant.  Tertio, 
narniicutindi&alcgcvnica  ap 
pcllatio  proculdubio  quoad 
l*  vcrumquc  erTe&um  prohibe- 
tur ,  hoc  cft,  tam  cjuoad  cffcclu 
dcuolutiuum.quam  cjuoad  fuf. 
pcnfiuum,id  ipfum  ctiam  in  d. 
l.j.fancitum  elt.Non  tamen  In- 
ficior,in  terminis  di&.x  1.  vnicx 
contraiium  voluifle  Albcricu 
ibi  num.  1  .&  *.&  Bart.in  1.  u  ff. 
dc  appeilat.rccip.num.9  »doccn 
tes/in  cafu  iliius  lcgis  appellatio 
ncin  admitti  quoad  erYcdtum 
dcuolutiuum  ,  licct  exccutio 
fententia:  per  eam  non  impc- 
diatur.Idcm  arbitracur  Couar. 


J>racl:.c|ua:ftio.C3p.2  3.numcr.  8. 
verfi.fccKnda  conclujio,  ukens, 
hanc  opinionem  hequentlori 
confcnfu  receptam,&  Iofcphus 
Ludouic.  dccifione  Perufina 
zo.num.  1 8.vbi  firmat,in  confu 
lendo  &  iudicando  non  cfte  tu- 
tum  ab  ca  rccedcrc:  puto  tam  c> 
longe  verius  clfcin  cafu  dictx  l 
vnicse,prouocationi  locum  non 
ciTe ,  ncc  cciara  quoad  cffectum 
dcuoluti  uum ,  vt  ibi  oplnantur 
AccurfiusJacobusButricarius, 
Ioanncs  Faber,Pctrus  dc  Bella- 
pcr.Azo,Cinus ,  OddofFredus, 
Bartolus  fibi  contrarius,Fu!go- 
fius,&  Paulus  de  Caftro,  &pro 
batur  fatis  cx  illis  dictx  legis 
vcrbis,ibi: Sententia  forttatur  ef 
y?c7«w,cumfcntcntiam  efTcdu 
fortiri ,  nihil  aliud  fit ,  quam  in 
rem  iudicatam  tranfire,  itavt 
amplius  dc  cius  iuftitia  vel  iniu 
ftitia  cognofci  ncoucac.Et  prse- 
terea  hic  fcnfus  deducirur  cx 
verbisdicte.  libhFimte^raomrus 
propt  utatts  caufa  feruetur :  nam 
dum  folum  pioprietatis  cau- 
fam  referuat,  iaiis  oftcndit,  fu- 
perpoflcfsionc  vlterius  difcep- 
tandum  non  cfTc .  Et  Accurfij 
opinionem  aduerfus  Bartoium 
longe  veriorem  eire,ccnfct  De- 
cius  confi.28.num.4.Ant.Nat- 
ta  confi.  5  8  3.num.4.rib.4.  &  ma 
gis  communem  appellat,&  plu 
ribus  fundamcntisprobat  Ro. 
landus  a  Vallc  confi.77.num>*. 

lib. 
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libr.z.  &  huius  fentcntix  quam 
phirimosrcfcrt&fcquitur  Cx 
lar  Contardus  in  dj.vnica,  poft 
tf.oppofitionem  ad  intellc&um 
lcgis,num.4.vbi  &  in  numc.  fe- 
qucnti  in  CuriaCapitoiinalcr 
uaiiprofitetur,&tanquam  ma 
gis  rcccptam  (ccundum  eam  iu 
dicafleRotamfirmat,cui  addo 
Hicronymum  Gabriclcm  con 
fiL  3  5.111  finc  princip'u,&:  nuine, 
1.  vbi  plurcs  etiam  allcgat ,  qui 
hanc  opinioncm  admittuntj 
improbatquc  Couarru.contra- 
riumtcnentem. 

1 9  Quarto  &  vltimo,nam ficut 
prxdi&a  lcx  vnica victo  in  pof- 
lcisionc ,  ius  proprictatis  refer- 
uat  ;  ira  ctiam  prxdictalcx  5. 
proprietatem  rcmittit  ad  Rc- 
gia  prxtoria,vbi  dc  ca  dilccpta- 
dumcft,  ita'vt  abfque  contro- 

20  uerlia  dcrendcre  polsimus ,  in 
omnlbus  xquiparaii  dicram  1. 
quintam  dictx  I.vnicx.  C.h.  dc 
moment.  Et  cjuanuis  prxdictx 
legi  vnicx  plurcs  rationcs  dcci- 
dcndi  ab  cius  intcrpretibus  rcd 
danturjca  tamen  frcqucntius  rc 
cipitur,vt  fciiicct  prouocatio  de 
negctur j  vt  litcs  brcuiorcs  cffi- 
ciantur ;  quam  rationcm  finale 
cilc  le<jis  illius  coridendx ,  cx 
mentcomnium  opinatur  Cx- 
far  Contardus  in  diCt.l.vnica,vl 
tima  rationc  decidcndi,num.2. 
poft  Accurfiumibi  in  glofia  z. 
in  fine ,  Azonem  in  fumma.  C. 


dc  appellat.num.  1  l.Cinum,  & 
Albcricum  in  di&.l.vnica,&:  ibi 
Matthefilanum  num.7.&  Hcn 
ricum  Boich.in  cap.cum  ad  fe- 
dcm,de  rcftitutione  fpoliatoru, 
num.  10.&  Bart.in  dict  l.i.ff.de 
appcllat.  numcr.3.  Antonium 
GomeziuminJ.45.  Tauri,  nu. 
vltimo,poft  principium,verfic. 
cuius  ratto  ejt  Ethxc  cadcm  ra- 
tio  mouit  lcgiilatoremin  dict. 
•1.5-ibi:  Sedilatan  muchoen  njer 
y  determinar  ennjijla  y  reuijla. 
Et  \h\:T  tfuenendo  rcmediarlo ,  y 
dar  ordencomo  los  dtchos  pleytos 
fe  acahen  con  mas  l>rcuedad.R.iiT- 
lus  &  vrgentius,nam  quanuis 
regularitcr  in  polidlbrijs  mix- 
tis  appcllaiioni  dcfcratur,  & 
hxc  ht  communis  limitatio  ad 
ad  tcx.in  l.vnica.  C.  fi  de  mom. 
hoc  tamcn  vcrum  cft,nifi  limi- 
tatc  agatur  dumtaxat  refpecttt 
poficlsionis ,  vt  do£tc  expiicat 
Specul.tit.dc  appcllat.  J.in  qui- 
bus,vcrfi.y^vfo  cafu.Dccms  in  1. 
i.num  tf.C.dcbonor.poii.fecu- 
dum  tabulas.Salicetus  in  1.  mo- 
mcntancx,a  num.9.C.vnde  vi, 
&  ita  perRotam  fuiiledecifum, 
teitatur  Cxfar  Cotar.in  d.  l.vni 
ca,q.6.n.2.&  i.vciCic.fedhisnon 
ebjlanttlr* ,quod  adnotationc  di- 
gnu  eft  ad  ratione  decidenui  no 
ftrx  noux  pragmaticx  fandio- 
nis,qux  alioqui  iuri  admodii  cd 
trariavidebatur,dii  fupplicatio» 
ni  refiftit ;  procedit  enim,  quia 

quanuis 
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wuanuw  Tenuce  iudicium  mnc  cfcri^q.  3. n.  i  .&  z.  ftc  &  lcx  no- 
tumfk,nihilominus  tanacn.ab  ftralocaiiseft,culolu  loiu  La- 
conon  prouoctfiur,cumiimi-  23  beat  inbonis  vinculo  obnoxijs 
tacc  dc  poircflbiio  aganir,d£.in-  huius  Rcgni  Caftcllc, dc  maio- 
tegra  proprictas  ad'Regio3'C6      raribus  enimRcgni  Aragonix, 


ucntus  fcmitcatur  .  Rurlus  & 
lcx  noftra  quinta  xquipatarur 
^gidianx  coitirutioni ,  <ic  qua 
mcntioncm  faciunc  OcUuian. 
Vcitrlus  in  praxUib^cap.  3.  n. 
^.CcfarConwrcius  vic  ^igkua*- 
jja,quxft.i.&:  fcqucntibusiqiia 


Portugallix,ncc  eiia  dc  iilis  qui 
funt  apud  Indos,in  fupremis  il- 
loru  RcgrioruCoiilijs  no  poteft 
cognoicijCU  artributis  lcgis  Ma 
drici,(cd  rantucauta  poilclloriia 
oidinaiia  ibi?igitaii  potcrit^iux 
ta-ca  qux  adnocabimusinfra"s. 


£maioncappcllarcnon  licuita  *4  35».Dcindc,quiaiicutyEgidiana 
pnmaknte-JarK)(rclioiia:quin--      cotcitutionohabetlocu,nih  in 


imo  huic  coniticutloni  pcrft- 
miilimanoitralcr  cit,  plus  qua 
prxdi&x  lcgi  vniCxC  ,  cuiusdc- 
cilio  gencralis  cit  in  omni  caula 
poikilbria,i€gidianavcr6  lan- 
ttio  ad  ccrtas  caulas  ,  &  inccr 
<icrtas  pcrlonas  coar&ara ,  ficut 
&noftraIex,qux  inioiacaufa 
poiTclToriaTcnutc  in  RcgioCo 
lif.o  fupplicacione  no  admitcuv, 
in  alijs  enim  iudicijs  poileifoujs 
apudalia  Tribunalia  prouoca*- 
tioncm  a  fcntentia  poifdsionis 
maioratus  non  prohibct. 

Rurfus ,  quia  licut  ^gidiana 
coftirutio  in  Tpecialibus  cauus 


ftatu  Ecclcllaftico,  &  lcui  Apo- 
ftolicc  immcdiatc  fubiefto ,  ex 
Pauli  III.prouifionc,cV:  cohrma 
tione,vt  cetet  loan.  Bapt.  Pont. 
de  Spolio,p.  j.c.  3-nu.42.cx:  Mo- 
hedanusdccil.  Rorx  diucrioru, 
1 1  l.in  prin.&  n.vlt.p.  j.lib.  1  .& 
dccil.  1  Sj.n.  r^.j.lib.z.  &c  dccil. 
i87.1ib.3.p.3.itactia  noftrapra 
gmarica  (anciio  de  Tcnutis  cd£- 
taioltilocii  fibi  vedkatin  pro- 
uincijs  immediatc  iubiecitispre. 
xlicto  Caftelle;  Rcgno.Vlcerius, 
quiahcuc  >B«;idiana  coftitutio 
nonnabctlocu  nih  ln  tempora- 
libns, vt confuluit  Hondedeus 


Iocti  habct,fic  &  colticutio  no-  *5  conii.io.nu.io.lib.i.  itaccialex 
ftra  in  fpccialibus  maioratuu  li-      <noftra  in  maioratib',&  ftc  In  rc- 


tibus,non  vcro  in  alijs  cotrouer 
Ujs  tiium  fortitur  cftc&um. 

lrc,na(icut  ^gidianacoftitr? 
tiolocalts  eftjataq^  proMarchia 
Anconirana  ,  Ducatu  Spolcti, 
cxc.vt  celct  Cefar  C6c.dc  j£gi- 


busprofanis ,  &  temporalibus 
<proccdit :  yEgiuianam  cnim  ih 
-rcbus  Ecclefiaftkis  locom  non 
-habcre,  per  conflit  utionc  bonx 
.mcmotix  AEgidij  Cardinalis 
..Sabinenfis,vniuerfi/an6tar  Ro- 
H  manx 


1 
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manx  Ecclefix  parrimonij  Vi-  quc.  deindc cxtcniafultper  Pa* 
cat  ij ,  fcu  Lcgati,fub  Rubi  ic.  in  1  um  Tcrtium  ad  omnia«ppiia 
quibus  cafibus  appellari  non  va  immcdiatc  fubic&a  Eccicfix,*£ 
lcat ,  prouifum  fuir  *,  qux  con-  ccnfuit  CxlarContardus  in <LL 
.  ftitucio  in  poiTciTorio  tantum  vnica,Umitat.3.nu.i8. 
reiprofanx  rcccptacft,  vt  do-  *7  .     Et  prxdi&is  quoctucaddo, 

JEgidianam  conftitutitfocmio 


cct  O&auianus  Vcftrius  in  pra- 
xi ,  libr.  7.  cap.  5.  fub  raimer.4. 
vcrficul»  ampkw  hanc ,  &  pU> 
jriesfuit  dcclaratum  in  Rota» 
m  ccn&i  Starilius  Padficusde- 
cifione  Rotx  ncinifsiraa  1 14.  & 
i-i j-  &  ibidcm  decUione  1 1 6, 
a  oinner.  1*  &  dccifione  127. 
cumer.  S.quas  dcciiioncs  fcri- 


cum  nonhabcrcinrcr  pcrfonas 
Ecdefiafticas,vt  opinacur  02* 
uianus  Veftrius  in  praxi,difto 
iib.7.cap.3.num»4,  Hondeden* 
dicio  confi.*o.numcr.  10.  lib.  *, 
Decifio  tamcn  lcgis  45.  Tauri. 
lcgis  9.U  io.ticul.7.iib.y.  Coro. 
pii.in  clcricis  &  in  monachis  lo 


bkal fincm  traitac.de  Saluiano  28  cum  hab cr,  i n  cjuos  pouefsio  ci - 


jjMcrdiclo. 
. -strillud  cantcn  iion prxtcrmi- 
feriro,&  yEglriianam  confticu- 
tJoncm  in.ce  lcginoftrx  difii- 
nitlcm  eile,  quiayerius  cft,prf- 
diciani  conititLitioncm  ln  ouo- 
xunque  poifcflbrio  procedcre,  *9 
intra  limites  tamen  ccmporalis 
Ecclefix  iurifuiclionis  ,  vt  do- 
cuit  Lancclotus  dc  attcntacis, 
pirtei.  cap.  i2.1imitatione  25. 
nume.  lo.Cxfar  Contardus  dc 
y£giaiana,cu  x  itionc  4.11  um.  8. 
adiucJ.  Rota  diuerlorum  fub 
Percgi  ino  Habio  decii.  1 1  ju  nu-  . 
jner.^.lib.  i  .^.part.  Noftra  vcio 
ian&io  ud  cauias  poilello ,  ias  roa 
joratus  tantummoJo  lara  fuit, 
-yt  lupra  oftendirnus .  Animad- 
*ierto  tamea ,  prxdictam  v€gi- 
dianam  in  cius  initio  localem 
fuijl?  jn  prouincia  Marchisc, 


uilis,  &  naturalis  transfertur  hi 
icaquejn  fuprcmo  Confiuo  T* 
aiutam  proponere  poiTuntiVtar 
bi tratus  fuit  Menchaca  in  1.  fj 
cj u a n do ,  n u . 7 1 . C.de  inoihcio^ 
fotcftamcn. 

Nec itidcm  filcn tio omitto, 
^Egiuianamconftitutionem  fi> 
lum  appellationem  vccarc 
quoad  ertettum  fufpenfiuum» 
faita  tamcn  fcntcntix  exccu- 
tione  ,  iudiei  jppcUationis  fu> 
per  poiTeftbrk)  cognkionem 
jion  prohibcre  ,  vt  tcftatur 
Parifius  confilio  108.  numcr, 
ai  libr.  •.  Marc  Anton.  Eug, 
confili©7i.  numcr.  5Z.  Rolan- 
dus  confilio  77-numcr.  i.libr. 

Gratus  confilio  163.  nnme. 
1.  libr.  1.  Mcnoch.  dc  adipif- 
Ccnd.rcmed4.num.828.In  po£ 
feiforio  tamcn  Tcnutx  quoad 

vtrum^ 
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vtrumque  erTc&um  fupplica-  garipofle  ,  vt  docuit  Felirt.  in 

tionem  prohiberi ,  haud  aubiu  cap.  hgiiificauerunL ,  numcr.  1 . 

eit,&fuperiusoftendi.  &  anumer.?.  de  rcilibus,  ple- 

30      Necnouum  vidcri  poteft,in  nc  Rebuftus  in  pra.*fationc  dc 

hoc  iudicio  pofleilbrio  prouoca  appellat.  a  numcr.  79.  vfcjuc  ad 

tioncmdenegari,cumincovi-  S^.Iuraoptimainl.  i.§.  inter- 

deaturtrawtaridcmodico  prern  dum.  ff.  a  quibus  appellan.  L 

dicio  refpedu  proprictatis,iux-  o;  hoc  iure.  ft.  de  iuititia  &  iu- 

ta  i.no  videtur.rf.  dc  acq.  polfef.  rc ,  late  Doctorcs  in  Rubric.dc 

l.raiio,in  prin.ft.  dc  ari.  cmpt.l.  appcllat.  in  Decretaiibus .  Plu- 

vltima.C.dc  acquir.pollef  iicut  res  itaqac  caius  funt ,  in  cjuibus 

6c  in  alijs  caiibus,cx  excelicntia  non  recipitur  appcllatio,  quoru 

maghtratus,  vei  rcidequacon-  poil  vcteresfcribentes  quosal- 

3    tenditur,  ve!  cx  alijscaufis  ap-  legat ,  viginti  numerauit  Re- 

pellationon  admittitur,  vt  pa-  burlus  in  trariatu  de  appellat. 

tct  cx  l.vkima.rF.  dc  appellat.  &  artic.  7.  gloiK  2.  pcr  totam.Sed 
inRubric.  C.  quorumappclia-  33  ftientio  non  prsctcreo  ,  in  ter- 

tioncs  .  &  cx  cap.  vltimo  ,  2.  minis  diri.  1.  vnicse  ,  iecun- 

quxit.6.l.i.fi\ dcofticio  Pracre-  dum  vcriorem  intcrpretatio^ 

cti practor.l. i.ff.aquibus appel-  ncm  ,  iudiccnx  ab  co  cui  rerti 

Jare  non  licct,  cap.  fupcr  co ,  dc  rcftituit*promiiIbres,c\:  fidciuf- 

orficio  dclcgati,  tradit  Tira  ]uc.  forcsicciperc  debcrc ,  ita  vt  res 

in  trariatu  dc  morte,part.  6.  dc-  non  hat  dcterior.fed  falua  iit  in 

clarationc  6.num.7.Maranta  in  caufa  proprietatis,vt  innuut  illa 

fuoipcculo,in  2.ariu  principali,  d.xtalegis  vnicx  vcrba:  Itata- 

a  num.id9.quos  rcfcrt  Sc  iequi-  wenpQfjefitoms  reformationem fie 

tur  Contardus  vbi iupra , num.  rtoporut >*vt  mtegra  omnu prd- 

3*1 7.Nec  dicatiirjlcgcm  noftram  prtetatn  cau(aferuetur\\\  q  ucm 

appellationem  prolnbendo,vi-  ienlum  accepic  Bart.  in  diri.i.  . 

dcri  tollcrcdefcniiducm.cxuni  2.  ft.  de  appcllat.  recipi.  nunler. 

ipcciali.  §.  porro,de  appeUatih  9-  Angcl.  in  1.  vkiina ,  nume. 

pcr  hanc.C.de  tcmp.appel.  l.A:  1.  ft.  Jc  appcllac.  recip.  Bella^ 

in  maiot ibus .  C.  de  appellafc  fnesa  in  cap.  fuper  co,  de  appcL 

nam  omiisis  varijs  reiponiio*.  n.  27.  &  fequcntibus.  Idemque 

nibus,illud  compcrtum,  cit  ap  in  lite  vindiciarum  ( qua:  inter- 

pellationis  dctcniionem  non  dicto  recuperandxpoileisioriis 

eile  ?.ci  iuic  nacurali  ,  fed  ex  fi'milii>  crat )  fiebat.apud  vete- 

iurc  cothmunf,  &  ideo  dcne-  resiquiafideiuflbres  etia  pre,fta- 

.    '  H  2  bantur 
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bancurabco  cui  adiudicabatur 
pofIe(sio,nihii  fe  deterius  in  pof 
fefsione  fa&urum ,  dc  qua  iur- 
gium  erat ;  nc  interea  difEdcns 
caufc,poflefsioncm  dctcriorcm 
faceret,vt  exAfconio  adnotauit 
Budxus  in  1. z.  tT.  de  orig.  iuris, 
Alciatusinl.pecunia:,num.  iz. 
ff.de  vcrborum  iignifi.&  libr.8. 
Parerg.  cap.  penul.  Orofcius  in 
di&L  z.  dc  originc  iuris ,  nu.yz. 

35  Et  fcntentia  quoque  Prxfc&i 
pre;torio,propter  fummam  cius 
au&oritatem,  fupplicatione  no 
obftante,executioni  mandaba- 
tur,ita  tamcn,  fi  victor  dignam 
fideiufsionem  prxbuiilct  tan- 
tum  reftitucndi  cum  lcgitimis 
augmentis,quantumfuiilet  in 
condemnationcfi  primafente- 
tia  rctra&aretur ,  iuxta  decifio- 
nem  tcxtus  in  Authentica  Que 
fupplicatio.C.  dc  prccibus  Im- 
pcratoriofTercn.&  in  Curia  Pa- 
rifienfi  eandcm  obfcruationem 
ciIe,cxReg'usordinationibus  il 
lius  Regni,fcribit  Tiraquel.  de 
mortc.  7.  p.  dcclaratione  6.n.  6. 

56  At  hxc  cautio  a  legibus  no- 
ftris  de  Tenuta  loquentibus 
non  defideratur  j  in  quo  folum 
affirmare  pofliimus  ,  diftare 
prxdictam  legem  quintam  a 
dicta  iegc  vnica,quanuis  quoad 
fideiufsionem  attinet ,  alijs  Re- 
gijs  lcgibus  prxdi&alex  vnica 
fimilis  fit :  nam  in  alijs  iudicijs 
poucllbrijs  cxtra  Tcnutam,cxc- 


cutio  non  fit  abfquc  prxdiiia 
cautione ,  vt  habetur  inl.  8.  ti- 
tulo  zo.  libr.  4.  Compil.  ibi: 
T  que  fe  executen  ,  dando  pri- 
meramente  atjucl  en  cuyo  fauor 
fe  dio  la  fentencia  ,  caucion  de 
fancas  \  &  in  iudicio  proprie- 
tatis ,  exccutio  quoquc  fenten~ 
38  tix  reuifitonu  ,  quando  fecun- 
dx  fupplicationi  locus  eft,fub 
cadem  cautione  ficri  iubetur, 
iuxta  legis  15.  titul.  zo.  lib.  4. 
Compil.  deciiionem :  qux  noa 
inelegantcr  congefta  funt  pro 
lcgis  noftrx  quincx  declara- 
tionc  ,  dubitandi ,  &  dccidcn- 
di  rationc  .  Ncc  ctiam  omit- 
to  aliam  diucrfitatem  incerle- 
gcm  noftram  ,  &  di&am  lc- 
gem  vnicam  *,  nam  fecundum 
veriorcm  intelle&um,  iolum 
procedit  prxfata  lex  in  pollcl- 
iorio  mero  ,  finc  admixtionc 
proprietatisjvc  adnotauit  Hic- 
ronymus  Gabrielconfil.44.nu. 
itf.co.  1  .CxfarConc.in  d.i.vnic. 
limit.z.nu.  9.vbi  n.  1  .&  fequcn- 
tibus  plurcs  huius  opinionis 
rcccnfct :  di&a  vcro  lcx  dccima, 
40  &  pr^di&a  lcx  quinta,  dc  Tcnu 
ta  loquentcs,q  u  anuis  poileisio- 
ne  refpiciat,  intelligi  debcncdc 
proprietate  admixta,  vt  fupcri' 
c.6.moftrauimus.  £t  hxc  firnt 
quxdiligenreradnorare  poflii- 
mus  pro  haru  lcgum  incclle&u. 

Quibus  fuppofitis,diiputan- 
iumceruco,anlimicationcs  di- 
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&x  legis  vnlcx ,  cjcdc  ecia  iocu  reteurionis ,  tuc  appellari  poflc: 
habcac  in  terminis  prxdictce  lc-  &  fequicur  Angcl.dc  Pcrufjiu. 
gis  cjuintx:  &  lamen  coramuni  44  ^o.cxpreflc  etia  cenfens,vbicun 
lciibctiu  placlco  rcccptu  eit,pr^      cjuc  de  poflefsione  dicinon  po- 

tcft  vt  momcnto  durare  poisit, 
quia  pofsidcti  non  cft  remcdiii 
proditii,nifi  folius  rctencionis, 
ita  vt  ca  amifla ,  illa  amplius  re- 
cuperarc  ncqueat ,  vt  in  d.  §.  fi 
pars,a  taii  fentetia  appcilari  pof 
ie:&  ibi  Cuman.n.27.  Baid.ihl. 
z.C.de  Epifcopali  audientia ,  n* 
ii.vbietiareferendo  Bart.  vbi 
fupra,ait,de  iure  ciuili  appellari 
poue  a  fcntcncia  lata  in  iudicio 
poflcflbrio,quado  grauame  no 


dictalege  vnicavna  iolii  habe- 
re  limitationc,eam  nempe,  qua 
do  pcrfentcncia  in  poiidibtio, 
42  inferturtaic  prasiudiciu,  quod 
non  pofsit  rcparari  in  pecitorio, 
vci  lalce  grauame  illacii  imc  ma 
xima  diificulucc  &  magna  l^- 
fjonc  refict  non  pofsicrqux  limi 
tatio  probacur  cx  fencencia  Bar- 
toii  in  L2.ff.de  appeil.recip.n.3. 
vbi  per  tex.ibi  inquic,racionem 
decifionis  illius  icgis  eile ,  quia 


damnumiilatumpcr  fentcntia  45  potchVrcparari  inpetitorio,vi- 
latam  in  iudicio  pofleiTorio,po*      deiicet  quado  aufcrtur  poflefsio 


terit  poitea  refarciri  in  pecito- 
rio.Sipcr  fententiam  itaq,  lata 
in  pofleflbrio,pararetur  tale  pre; 
iudicium ,ad  quod  no  cil  ct  aiio 
modo  confuhum,tunc  appella- 
ri  poflc  ab  ipfa  fcntcntia  poflcf. 
foria,non  obftantc  dictx  legis 
vnicx  decihonc,contcndit,quae 
hanc  patitur  iimicacionem  ;  & 
cius  excmplum  fubijcic  in  cafu 
lcgis  Qui  exccptione.§.  fi  pars. 
fl-.dc  condiclionc  indcbici,cum, 
vc  ibi  inquic ,  ad  pollcisionis  re- 
tcntionem  in  cafu  dc  quo  in  ilio 
tcxtUjalio  iudicio  non  poflct  cf- 
fcconfultum.  Etrurfusn.  5.CX 
co  infcrt  ,fi  ador  hiccubuit ,  qui 


ci  qui  habct  nuda.rctentione,vc 
in  l.fi  in  arca.fT.dc  c6dict.indeb. 
cu  co  cafu  quoddaius  amictat, 
quod  poftea  rcficcrc  nequit.An 
gcl.de  Peruf.in  l.vlt.ff  dc  appeL 
rccip.nu.  1 .  &  in  1.  vnic.  C.  h  de 
rrom.pof.n.^.vbieciam  inquic, 
quado  pcr  fentcntia  lata  in  po£ 
fcilbrio  infertur  tale  pr^iudiciui 
vt  ad  caufam  proprictatis  dcue- 
niri  no  pofsitjvc  poce  quadofen 
tentia  cit  iata  cotra  poflcflbre^vt 
refticuat  poflefsione,  qua  poflef 
feflbri  noliccret  auocare,fed  fb- 
lu  retinerctuc  rc&c  pofTc  appel 
larc:vcl  c  cotra,  li  fcntctia  eii la- 
tacotrarcu  agente  pofleflbrio, 


forte  non  habet  aliud  auxilium  *  cui  non  potcft  pcr  pcticoriu cilc 
nifi  poflcflbrium,  vel  fuccubuit  cofulcum,ex  coquianequicde 
reus,qui  no  hab«t  nifi  remcdiu      propriccate  doccrejquia  &:  huic 
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ctiam  appellarc  licebit:&  obfer 
uat  Dominic.Gcmin.in  cvlt.n.  48 
3o.z.q.6.Cardin.in  ccum  ad  fc 
dem,ad  fincm,de  rcftitu.fpolia. 
&  ibi  Abbas  n  jo.verfi.  quodli- 
mitat,  &  vcrfi.  item  njalet  omni- 
no ,  vbi  cam  rationc  eile  aflerit, 
quia  in  co  cafu  de  graui  preiudi 
cio  tra^tatur.  Idem  docct  ibide 
Petrus  CraiTus  n.  1 15.  Andreas 
Siculus  confi.83.1ib.3.nu.8.Dc- 
cius  in  1. 1  .C.dc  bon.poiT.  fccun 
du  xdo.n.  6. vczCfecundoyuando, 
&  confi.z8.nu.i.  Anton.  Niccl- 
Ius  dc  concor.glo.n.  3 1 .  Capici' 
dccif.  34-n.  5  .S  cephan .  Aufre.  in 
additionibus  addccifione  vlti- 
ma  Capel.Tolof.n.3.Rebuf.  ad 
ll.Gallic.to.  1  .in  tratt.de  fcnten. 
exccu.art.9.gl.$.nio.cu  feque- 
tibus,8cart.io.gl.i.n.8.Robcr.  49 
Marant.de  ord.iud.6.p.$  .fecun- 
dusa£tus,n.i99'Duchas  in  rcg. 
52,.n.vlt.O&au.Cachcra.  dccif 
pedem.z$.n.i  i.ad  fin.verfi.y5w/ 
Itter  <//Wm#tf  .Matthciilan.in  d.l. 
vriica,n.2.&  j.&c  adnotauit  Bal 
dus  in  d.l.vnica,n.7.vcrfi.^ro, 
quid fi  non  agitur ,  vbi  ait,  ii  aga- 
turcontracumqui  nudus  tan- 
tum  bonorum  dctcntor  cilet,vt 
puta  aducrfus  commodatariu, 
a  lcntcntia  in  co  iutiicio  lata  ap- 
llari  poiTe  ,  cum  eo  cafu  nul- 
lumpetitoriumcxpectctur.  Et 
licct  contrarium  in  hoc  tcnuif- 
fc  vidcatur  idcm  BaU.  coniiiio 
33o.libr.  1.  numcr.z.  dum  ibi 


inquit ,  eum  qui  prouocare  ne- 
quit  in  poilcilbriojnec  in  dcten- 
tatorio  prouocare  polIe,cum  in 
hocagaturdc  minori  prxiudi- 
cio;fcd  prior  cius  opinio  in  d.  1. 
vnica,tanquam  communior  & 
xquior,melioribusq;  fulcita  ra- 
tionibus,tcncnda  cii,vt  teitatur 
Anton.Niccl.de  concor.glo  d. 
nu.  3 1  .vbi  ca  rationc  vera  dicit, 
quia  non  potcit  prxiadicium 
quod  rcfultat,  pcr  pctitorium 
rcparari,&  fic  ceflat  ratio  di&.l. 
vnicx ,  &  bis  ita  iudicatum  pcr 
Mcdiolanefcm  Scnatii ,  firmat, 
&  fequitur  Contar.in  d.l.vnica, 
limit.2  t.n.3.cumfccundu  cum 
non  dcbcat  perire  ius  illiusqui 
nullum  aliud  habet  remcdium. 
Et  cadem  ratione  idcm  Bald. 
in  d.  1. 1  .n.  1  .ailcrit ,  fi  prius  iuic 
intcntatum  petitorium ,  &  fuc- 
cubuitpetitor,quia(fcilicer)  fc 
dominum  non  probauk,&  fcn- 
tentia  tranfiuit  in  rem  iudica- 
tam ,  &  pofteaegic  pollcilorio, 
&  ctiam  condcmnatus  cft ,  ab 
hac  (entcntia  in  poflcilbrio  lata 
poile  appcllare,cx  quo  aiiud  rc- 
mcdium  non  habet.Sc  poilefVio 
illanon  eilct  momentanca ,  feJ 
pcrpetuum  habcrct  erfcctum. 
Et  licet  Salicctus  ibi  hanc  Bal- 
di  fentcntiam  vcram  non  pu- 
tet ,  cum  tamcn  ,  Baldum  fe- 
qucns  ,  improbat  Cumanus 
in  lcge  fecunda.  ff.  dc  appcll. 
rccip.  numer.  27.Sc  3 1.  Calcan. 

confi. 


Digitized  by  Google 


I 

CapucDuodecimum.  119 

confilio  S^.numcr.^.  Socin.  rc-  fenten.  execu.  artic.  10.  gloffr. 

gula  1 8.  numcr.i.  Pecrus  Craf.  numer.  12.  Mcnoch.  dc  adipii- 

in  cap.  cuin  ad  lcdem ,  dc  reiH-  ccnd.  remed.  4-quxft.  100.  nu- 

tutionc  lpoliator.  numcr.  125.  m#r.866.Lancclotus  in  tra&at. 

Decius  conf1.28.num. 2.  Aufrc.  de  atcenta.  z.part.cap.  1 2.  limic. 

tn  addiciomad  deciiioncm  vlti-  i.nume.99.Riminaldus  Scnior 

mam  Capcl.  Toloi.  nu.3.  Lan-  conlil.j77.  infineJib.j.Bart.  in 

francus  dc  Oriano  in  d.  c  quo-  dict.l. 2.num.6.&  numer.  9 .  vbi 

niam  contra  ralfam.n.^.Octa  aic,dic"tam  legcm  vnicam  intcl- 

uian.  Vellri.in  praxi  iib.y.c.  3.n.  ligi ,  cjuando  propriccacis  cauia 

8.Iofcph.Ludou.dccii.  Pcruiin.  in  poildlorio  iudicio  referuata 

2o.numcr.  15.  Colm.Guimi.  in  facile  agitari  potcft , non  vero 

pragmatica  fanSionc ,  titu.  de  alias :  quod  ex  verbo  Momcnto, 

caufis .  § .  nec  ad  quencunque ,  didlx  legis  probari  dicit ,  &  ie- 

folio  27.  pagin.  2.&  Ociau.  Ca-  quitur  Angelus  dc  Perufio  ibi 

cheranus  in  deciiione  Pedem.  numer.  9.  in  fine ,  Panormita- 

2f.numcr.  1 1.  vbi  expreile  mc-  nus  in  cap.cum  ad  fedcm,num. 

minit  de  Saliceti  opinione ,  &  30.  in  fine ,  dc  rcftitucione  fpo- 

Baldi  loge  veriore  eilc  conten-  liator.vbi  limitatdic>am  legem 

dit.Et  corirmantur  prxdidta  cx  vnicam  in  cauiis  poiTeiforijs  ma 

eo  quod  vrgctius  cit,  na  quauis  ximi  prxiudicij,  in  quibus  pro- 

?  grauamen  per  petitoriii  repara  uocationem  admittit.Idem  Ab 

li  qucacfi  tamcn  id  difficile  cf-  bas  in  confi.  5  5 .  libr.  2.  in  prm- 
fet,tunc etiam in terminisdicle,  jA  cipio,vbiin  propofito  firmat, 

lcgis  vnicx  prouocari  poiIet,cx  dictam  lcgem  vnicam  non  pro- 

Bart.inl.  i.$.quxfitum,n.  pen.  cedcre  in  eo  quiprobandi  do- 

ff.de  appella.&  m  1.2.nu.  vltim.  minium  difficultatcm  mag- 

if.de  appellat.recipien.  vbi  do-  nam  habetj  huic  cnim  proui- 

cet ,  vt  quanuis  ab  interlocuto-  deri  debct  appcllationis  reme~ 

ria  appellari  ncqueat ,  ab  ea  ta-  dio  in  caufa  poifcilbria  ,  ne 

mcn  qux  grauamcn  infcrat,  poilefsionc  &  proprictatc  vni- 

quodnificumeximiadifficulta  ca  fcntcntia  priuacus  exiftat: 

tc  non  pofsit  reparari,prouoca-  ad  quod  allegat  textum  in  di<St. 

ri  pofsit  docet  Felinus  in  cap.  cap.  fxpc ,  ibi :  Commodo poffcf 

accepimus,de  fidc  inftrum.  nu-  fwnis  amijfo ,  proptcr  dtfficulta- 

mcr.  5.  Pctrus  Ducnas  rcgula  tcmproUtwnumjuru  propruta- 

5  2.  num.  1 3.  Rcbuffus  ad  lcges  tis  amittit  cjfcEtum  \  &  fcquitur 

Callicas ,  tomo  1.  in  tratta.  de  Marantade  ordine  iudkiorum, 

»  ;  H  4  fexia 
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fcxtaparcc.f  .fecundus  a£tus,n.  i9.gencraliter  inquk ,  quomo- 

301.  vbi  appcllationcm  tunc  docunquc  dcfpcrata  (it  rccupc- 

prohibitam  cxiftimat  a  fcntcn-  J  ratio  poflelsionis  In  alio  iudi- 

tia  poirclforia,quado  apud  #  iu-  cio,  non  efTc  vido  dcncgandam 

ccntem  parum  duratura  cllet.  appcilationcmjcancmpcratio- 

Si  tamcn  probationes  iuper  pc-  nc ,  quia  tunc  nOn  tractatur  dc 

titorio  clfent  difficiles,  acpcr  poflefsionc  momentanea,  ied 

confcqucns  iententia  fupcr  poi  pocius  dc  incomutabili  &  pcr- 

iellbrio  pronuntiata  traheret  fc  petua :  &  fequitur  Hippolytus 

cum  crredtum  quafi  perpetuu,  Kiminal.conii.  1 j 4.1  mm.  ij.  & 

abca  prouocari  poile  cotendit  latiusconh.  i6i.num  8.Etcon- 

idcm  Maranta  vbi  lupra.4.  par.  firmatur  ex  vi  pollefsionis  mo- 

§  9.diftindio.num.44.&  iequi-  mcntancx,cuius  aptitudine  in- 

tur  Cacheranus  dccii.  Pcdcm.  ipecta  ita  vocatur  ,  quia  apud 

25.num.7.infine,exiftimas,di-  vinccntcm  parumdurare  apta 

ctam  legcm  vnicam  locum  ha-  fit,iiuc  ipfcuuc  victus  poftca  in 

bcre,quando  dc  proprietatc  dif  pecitorio  vincatmec  enim  eorii 

ccptari  modico  labore  poteft*,  opinio  adrnittenda  cft,  qui  no- 

&  traditBcllamera  in  cap.fupcr  uiisimc  vcrba,  Si  dc  momcnta- 

eo,dc  appcllatio.in  z.quxft.  n.  nea  pollcfsione ,  cxponunt ,  id 

Menoch.de  adipifccnd.  rcmcd.  cft,av//i  8c  commcda.  Et  quod  a 

4-num.  866.  Contardusin  diit.  57  prarmillactymologia  rcccdcn- 

ljvnica,vltimarationcdccidcn-  dumnofit,  &omniumappro- 

di,num.6.vbi  concludit,  ad  hoc  bationc  rcceptifsimam  fuille,tc 

*  V  vtdcnegcturappellacioin  pol-  ftatur Contardusin Rubricadi 

fclIbrio,racilicer  fupcr  pctitorio  €tx  l.vnic.?,num.  26.  Gcminia- 

diiccptandum  eilc:ii  tamen  co-  nus  in  cap.vltimo,i.quxft.  6.  n. 

gniiio  iit  diificillima,  prouoca-  5  8  8.vbi  ait,  momcntaneum  iudi- 

ri  polle:  &  docct  Caualc.  in  co-  cium  dici,ad  diftcrentiam  peti- 

ftitutione  yEgidiana,lib.  6.cap.  torij,quod  eft  pcrpctuunv,  quia 

54  2.num.p.putans,fatis  dici,  illud  vbi  lata  cft  in  eo  ientcntia ,  pcr- 
non  porTe  fieri,quod  fine  mag-  petuo  res  auocari  non  potcft. 
na  difhcultarc  ficri  nequit:  nam  Nec  filcntio  praetcrcunduin 
rcs  illa  quae  habei  i  abfquc  mag-  cft ,  a  Iuriiconiultis  polTcisione 
no  incommodo  non  poteit,  pa-  non  vocari  momcntaneam,  fed. 

55  rificatur  rei  depcrdita:  vclcxtin  tantum  ab  Impcratoribus  6c 
ttx.Et  Cxfar  ContarJus  in  Ru  Pontificibustfatis  tamcn  iimili 
bric.C.  Ci  dc  momcntanea.  nu.  vocabulo  Iurifconfulti  vocant, 

j.     .          •  nempe, 
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ncmpc  temporariam,  vt  conftat      adduco  tcxtum  !n  1.  ius  autcm 


cx  1. 1  .infincff.de  aqua  quotid. 
&  xfti.his  vcrbhi^Monentmpra- 
hoc  interdttlum  caufam, 
rvt  Juperiorainterdttla ,  nccad 
poffefsionem  temporanam  perti 
netjjcdatubahettus  af$ignatum> 

60  $/c.  Nccedamomittojonge 
dcccptos  fuifTc,qui  hoc  momen 
taneum  vcl  momentarium  ver 
bum  (  cum  vtroquc  modo  Ru- 
brica  lcgatur ,  vt  in  ca  commu- 
nitcr  ab  fcribcribus  adnotatur) 
Latinum  noncfic  vclint,  cum 
apud  Papinianum  inucniatur 
in  l.pecunix.$.  vltimo.ff.de  ali- 
mends  &  cibar.legat.  Qua  limi 
tatione  prxmifla,diccndum  vi- 
dctut.idem  proccdere  in  termi- 
nis  dictx  lcgis  quintx ,  quod  in 
dicla  lcgc  vnica  obfcruabatur: 

6 1  nam  lcx  noua  fuperucnics,qux 
antiquxxquiparatur,  a  vetcri 
lcgc  interpretationcm  rccipit, 
&  omnes  admitrit  dcclarario- 
ncs  &  limitationcs ,  quas  ipfa 
lex  vetus  accipcrct:docct  Odta- 
uianus  Vcftri.  in  praxi  libr.7.  c. 
3.num.4.vcrfi.at  vbi,poft  prin- 
cipium,&  fcquitur  ibidcm  Gra 
uat.in  addidonc  ad  O&auian.id 
quibuldam  confirmans.  Cinus 
in  1.  qlii  fcpukhra.  C.  dc  fepul. 
violato.in  princtpio.Iacobus  dc 
San&oGeorgio  in  l.poft  tres.fT. 
fi  quis  cautionibus,  num.7.  Bc- 
roiuscap.cumomncs.num.  11. 
dc  conftitutionibus  Proquibus 


ciuilc.fF.de  iultitia  &  iure ,  cum 
adnotatis  a  Tiraquello  dc  rc- 
traft.  lignagicr.  §.  9.glofI  3.  & 
vldma,  nu.^j.quibus  annedti- 
turmirabilis  dodrina  Philippi 
Pran.in  cap.fi  tibi  conceflb,  nu. 
4-dc  prxben.libr.6\&  gloftx  in 
Clementina  StatutUjverbo,™»- 
Juetudmem,dc  ck&ionc,  &tra- 
dit  Hicronymus  Gabricl  confi. 

44.  num.  1 6.1ib.  i .  Couar.  pract. 
cap.23.num.  8.  verfi.yk  dcntque, 
in  finc,&  conducunt  tradita  ab 
Antonio  Gomczio  inl.45.nu. 
vldmoin  finc,  &  a  Didaco  Pc- 
rczinprccmioad  ordinat.  reg. 
quxft.z.pertotam.  Cumergo 
prxdicta  lcx  quinta  noux  Com 
piladonis  fimillima  fit  prxdi- 
i\x  legi  vnicx,in  omnibus  cafi- 
bus,in  quibus  no  obftatc  prohi 
bidonc  appcllationis  a  d.I.vnica 
inducia,prouocari  potcrat,  in 
cifde  fupplicari  pofle  a  fcntetia 
lata  fupcr  poflcflbrioTenut£,fa 
tcndii  vidctur ,  cx  fupcrioribus 
confidcrationibus ,  qux  in  iurc 
reccptifsimx  funt.Rcftat  vcro, 
hanc  doctrinam  cxcmplis  con- 
firmarcqux  noftrx  Regix  lcgl 
conduccrc  aucant :  nam  in  tcr- 
minis  dictx  i.vnicx  multis  pro- 
bari  potcrat,cum  generalitcr  & 
indiftin&c  in  omni  iudicio  pof- 
feflbrio  locuta  cflet.Et  fanc  plu- 
rcs  cafus  funt ,  &  nonnullos  fu- 
pcrius  rcccnfuimus,  inquibus 
H  5  omnino 
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omnino  petitorium  noncom-  modids,cognofcinonpofsit,vi 

petebat:ccflabat  itaque  ratio  de  cto  alio  remcdio  confukum  no 

cidendi  dictx  legis  vnicar ;  at  in  eflet,niii  per  appcllationcjuxta 

maioratibus,  in  quib'  propric-  anteriorcm.  L  vnica:  limitatio- 

tas  referuatur,&  nullus  cafus  cx  nem.  Supplicationem  itaque 

cogitari  poteft,qui  hanc  impe-  hoe  cafu  competerc  in  terminis 

diat,diucrfum  ius  ftatucre  debe  dictx  lcgis  quintse  dicamus ,  cu 

musjnonquialex&  cius  ratio  cafdcin  debcat  rccipcre  inter- 

cadem  non  fit ,  fed  quia  excrci-  prctationes,quas  iura  &  Docto 

tium legis  diuerfum  eft:re  ta-  res  admittunt  in  cafu  dict.T  1. 

men  diligenter  perpenfa ,  &  in  vnicx.  In  quam  fentcntiam  in- 

Tenuta  de  qua  agimus ,  &  eius  clinat  Menchaca  lib.2.  contro- 

interdi&o  poilciTbrio,cafus  acci  ucrfiarum  illuftri.numc.40.  vf- 
dcre  poteft,in  quo  quanuis  om-  *  qucad^.  Neque  dicatur,  cau- 

nino  petitorij  cognitio  non  im-  fam  iilegitimitatis  per  modum 

6*  pediatur,ita  tamcn  dirferri  pof-  incidcntiac  tradlari  poflc  apud 

iir,vtnequepoiIclsiomomenta  iudiccm  fexularem  ;  &  rurfus, 

ria  dici  qucat,neque  grauamen  preuentioni  eflc  locum  inter  il 

per  eam  illatum  abfque  magna  lum  &  Ecclcfiafticum,&  fic  cu 

clifticultate,fummis  expcnhs  &  lisTenuta:  pendcat  in  Confllio 

cxitmolaborc  refarciatur.Verfa  Regio,  caufaque  ibipraruenta 

bimuritaqucintciminislimita  fuiifct  ,  apud  iudices  quoque 

tionis  dictx*  l.vnice.Exemplum  proprietatis  praeuentam  dici,& 

crgo  crit ,  vt  puta  fiquis  quieta  ibi  agitari  debere ;  argumenro 

&  pacificain  poifelsionem  ap-  text.inl.fi  quis  poftca.fF.de  iudi 

prehendiflet ,  &  aditei  lus  eum  cijs,cap.propoiuit,dc  foro  com 

intra  lcgalc  tcmpus  Tenuta  cf-  petenti.f.accufaturus.ff  de  adul 

fet  propofita,&  poifciibr  victus  tcrijs ,  gloif  vltima  in  cap.cum 

fuiilet  ,  proprictate  refcruata  plures,dc  ofKciodelegati in  6. 

Regijs  prxtorijs,  lccundnm  for  verfari  itaque  extra  caium  limi 

mam  lcgum  Rcgiarum ,  &  fu-  tationis ,  cum  iudices  propric- 

£3  pcraliqua  illegitimitatc  lis  in-  tatis  inhiberi  ncqueant  j  ccflac 

ter  litigatores  Roma:  penderet,  itaque  litis  rctardatio ,  ntillum- 

cum  inhibitione  tiibunalium:  quegrauamcnnimisoncioium 

nam  hoc  cafu,cum  dc  propric-  rcfultare  potcft,  ex  quo  fu  ppli- 

tate  propter  prsedi&um  impcdi  cationi  deferatur  in  terminis  le 

mentum,abfquc  dilatione,  diffi  gis  quintx,cum  nec  hoc  cafu  ap 

cuitatc,labore,&fumptibus  im  pellationi  deferendum  cifct  in 

termi- 
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6j  cerminisdicU.vnkx.  Rcfpon- 
dccurenim,prxucncionem  non 
cauOni  nifi  alitis  contcibcione, 
vcllaltcmacitat.ione.iuxta  Clc 
mcncinam  z.vt  litc  pcndcnte>c. 
tcrtio,  de  procuraroribus  in  6. 
dc  qua  rc  infpicicndus  eft  Ac- 
curdus  in  1.&  quia,glo.  magna, 
v&boyantequam.  ft.  dc  iuriidiCt. 
omn.iudic.vbi  fcribentes,&  tra 
dit  glo.in  cap.gratum,&  in  cap. 
rclatum,&ibiomnes,de  officio 
delcg.&  in  cap.cx  partc,in  2.  dc 
verbor.figniric.&  incap.nc  ?li- 
qui,vcrb./«c^M,dc  hxreticis  in 
tf.ficquc  cum  quoad  propricta  • 
tcmRegiumconfilium  incom 
pctens  ht,&  quado  inRegia  Ca 
ccllaria  ea  proponitur ,  &  acYio 
intcdicur,  iam  fupcr  illcgicimi- 
taceRomx  prxucnca  caufadi- 
catur,  &  iudicium  diftcrride- 
bcat,doncc  ibi  riniarunextat  du 
bitatio  noftra,  an  in  hoc  cafu 
iuxta  fupcriorem  intcrpretatio 
ncm  lupplicatio  admitteda  Iit 
a  fuprcmis  Conliliarijs ,  cum 
quoad  iudicium  poftcilbrium 
refpeclu  prxuentionis  abfque 
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'*3 

ciorum.l.quocies.C.dc  iudici/s. 
EcdeiureCanonico  adduciciir 
pro  hac  opinionc  ccxt.  to  cap. 
caufa,de  in  integrum  rcftitutio 
ntjWn^Niftcorameismota  fueri; 
incidenter  ^radunt  DoCtores  co- 
muniter  in  l.i.fT.  de  iurifiiclio- 
ne  omniii  iudicum,  vbi  Orofc. 
nume.27.Albanus  nu.12.  Bald. 
in  l.i.C.de  conr'ef.num.36.  Be- 
roius  in  cap.  1  .nume.37.dc  iurc 
patron.Cachcranusdecif.  Pcd. 
1  itf.nume.io.bonus  tex.in  l.i. 
§Si  ea.fT.de  vcntrc  in  poftef  mic 
tcndo,adnotauit  Afrlictis  decif 
2i9.num.5.Igneus in  rcpctitio 
nc.l.neccilarios.  §  .non  alias,a  n. 
27.  ff.  adSyllanian.  Bald.  in  au- 
then.adhxc.C.dc  Latin.  libert. 
tol.in  principio ,  quibus  fuftra- 
gatur.l.2.tit.  i4.part.4.vbi  Grc- 
gorius,&lex  56.titul  6.parc.i. 
vbi  iudex  Ecclefiafticus  cognof 
cit  dc  lcgitimitate,principalitcr 
fcilicctjincidenter  vcro  &  lxcu 
Jaris  vc (ic  cociiicncur  illcj  legcs, 
qux  concrarix  nullaccnus  fiintJ 
&quanuis  plures  contraiiu  tc- 
neant,omilla  dilputacione,vci  if 


dubio  Regius  Scnatus  cogni-  6j  fimum  cft ,  quorics  non  tracla 
tionem  intcgram  habeat ,  non      tur  de  fcedcrc  &  iurc  matrimo 


obilantc  tcxtu  in  cap.ruam  ,  dc 
ordinc  cognicionum ,  &  in  cap. 
lator,qui  ftlij  fint  lcgitimi:cxcc- 
ptio  cnim  illcgitimitatis,n  inci- 
pit  cognitioni  &  difceptationi 
Donoru,poteft  perucniri  a  iudi- 
cc  fcxularLl.  1  .C.dc  ordinc  iudi- 


nij.fcd  tantum  dilccptatur  dc  fa 
do,tunc  incidcnter  iudiccm  co 
pctcntem  fxcularem  eifc ,  vt  in 
cap.tuam,vetercs  Doctores  co- 
muniternotant,&  recentiorcs 
in  c.2.  dc  iudicijs,tradit  Couar. 
in  4.  dc  fponfalibus ,  2.  par.  c.8, 

$.12. 
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J.  i  z.num.  3.6C  variar.lib.5.cap. 
3.anume.  i.Menef.inl.i.  C.de 
iuris  &  fad.ign.num.  5  9.Nauar 
rusin  cap.cumcontingat,  dc 
rcfcriptis,remedtoprimo:&  gc 
neralc  cltc  in  qualibct  caufa  fpi- 
rituali,opinatur  Guid.  Pap.q.i. 
&  quxft.  85.207.  &  551.  Mc- 
nocn.remcd.  1 5  .recup.  a  numc. 
zio.&rctincnd.rcmcd.3.  anu. 
3i3.Afflidtis  dcdf.354.  num.  z. 
&  6.0rofc.inl.z.rT.deiurifom- 
nium  iudic.a  num.  17.Alciat.in 
l.omninouationc,num.3.  C.  dc  69 
laaofan&.Ecclcf  Molin.de  pri- 
mogc.lib.  3-cap.  1 3.nume.z4.  & 
*8  probaturindid.cap.tuam,  vbi 
ca  rationc  cognitio  pcrtinuit 
ad  Ecclcfiafticum,quia  iam  cau 
fa  erat  ab  eo  inchoata,prius  qua 
apudiudicem  fxcularem  inci- 
dcret,vt  patet  cx  illis  verbis^wc 
cefsionis  caufavi  incipcrc .  Et  ibi: 
St  fortcah  ipfaRegina  fueris  fih 
per  hcc  re^v.tfttm :  &  ita  intclli- 
guntibi  Hofticnfis,Bcliamcra, 
&  Abbas,Ripa  in  I.4.  § .  conde- 
natum,num.z9.rT.derciuuicat. 
Ex  quo  text.manifeftc  con ftat, 
pcncletc  caufa  natalium  coram 
Romano  Pontifice ,  Ludouicu  7° 
Rcgcm  Francorum  non  potuif 
fe  caufam  fuccefsionis  inchoare 
ad  rcquifitionem  Rcginx  Cy- 
prii&  ita  etiam  caufa  proprieta 
tis  difceptari  ncquit  in  Regijs 
prxtorijs.fitemporea&ionis  fu 
per  proprictate  propofitx  iudi- 


cium  legitimitatis  Romx  in-  > 
choatumcrat.  Videtur  itaquc 
in  hoc  cafu  a  fententia  Tcnutx 
fupplicari  poflp ,  cum  refpe&u 
prxucntionis  Rcgium  fupre- 
mum  Confilium  cognitioncm 
habeat:iudiccs  vcro  propricta- 
tisdceacognofccrcno  pofsint, 
cum  tcmporequo  actio  coram 
eis  intcn  ditur,iam  caufa  nataliu 
cflet  apud  Ecclefiafticum  prx- 
uenta.-fufpenditur  itaquecdra 
fupcrproprietate  cognitio,  do- 
ncc  natalium  lis  finita  lit.Et  co- 
hrmatur  prxdi&aopinio,  fi  ani 
maduertamus ,  de  illcgitimira- 
tiscaufa,&matrimoni|  radicc, 
&:  fcedcrc,cum  fpiritualis  ht,  iu 
dices  proprietatis  cognofccrc 
non  poflc,  fcd  iudicibus  Ecde- 
fiaftidsprxdi&am  litcm  rcfer- 
uandam,&  remittcndam,  qua- 
uis  fuper  proprictatc  maiora- 
tus,Rcgix  Canccllarix  Audiio 
res  caulam  prxueniffcnt ,  ante- 

3uam  apud  Ecdeftafticum  iu- 
iccm  natalium  caufa  cccpta 
fuiftct :  iudex  enim  fxcularis 
ctiam  incidcntcr  non  cognof- 
cit  dc  caufa  fpirituali,vt  cxpref. 
(eprobat  text.incap.lator,iun- 
cta  gloflverbo  natmitatis^ui  fi 
lij  fint  lcgitimi,vbi  prius  lis  fue- 
ratmota  coram  (xculari  fuper 
hxrcditate,&  quxftio  natiuita- 
tis  oppofita  fuitiincidcnter  ita- 

3ue  de  ca  cognofccrc  volebat  iu 
cx  fxcularis,&  tamen  refpon- 

fum 


Digitized  by  Google 


CaputDuodecimum.    .  n$ 


fum  fuic,non  poiIc,fcd  ad  Ecclc 
iiaicicum  rcmicccndam,  diftc- 
rendamquc  &  iufpendcndam  li 
tcm  hxrcdicariam ,  expc&an- 
damque  decihonem  iudicis  Ec- 
cleiiaftici,vc  in  indiuiduo  docct 
Aluarus  Valalc.coniul.  1 59.per 
totam,lib.  2.qui  loquicur  in  fuc- 
cefsione  maioratus ,  in  qua  fuit 
dcdudtu,  quadam  mulicrem  no 
fuiilc  vxorem  legicimam  illius 
cumcjuomatrimonium  cocra- 
xerat,cum  tcmpore  nuptiarum 
eilec  iam  profeifa  monialis ,  fic- 
quecumeanon  poterant  nup- 
ti^  conhicere,  prarfcrcim  cum 
etiam  eiFcnt  confanguinei,  fuif- 
fccquc  impctrata  iubrcpricie 
Apoftolica  diipcnfatioi&num. 
i4.aifciic,prxdictamcaufam  & 
quxftionem  cfle  rcmittendam 
ad  Ecclehaicicum  iudiccm ,  fu- 
pericdendumcjue  in  caufa  prin- 
72  cipali,quoufque  ipfa  quaeftiofic 
hnita.Et  refercndo  vctcres  fcri- 
bcntes,candcm  opinioncm  ad- 
mittit  Couarru.  de  fponfalibus 
2.part.c.8.§.  3.  nume.^.Gucier. 
lib.  3.pra6t.quxft.26.  a  numc.  5 . 
Bobadilla  in  fua  Politica  libr .  2. 
cap.1H.numc.34.  cen(ctSurdus 
dc  aiimcntis,titul.  S.priuilcgio 
io.num.tf.Barbofa  in  l.Titia,  n. 
21.&  22.folut.matrim.Anchar. 
in  regulaQiiiadagendum,nu- 
1  o.vci  fi.  (juarto  <ju*ritur ,  de  re- 
gul.iuris.Miercs  de  maiorat.  3. 
parr.qusft.  1  j.num.  i^.Farinac. 


inpraxicriminaliiquaeft.g.  nu- 
mer.25.acnum.149.  Francifcus 
Becius  confil.  1 6  5  .nuin.9  3-libr. 
1. Vincencius  de  Franchis  dccif 
36.num.2.&decif.55i.num.  1. 

7  3  Et  eft  ratio^juia  iudex  fxcularis 
cft  incapax  cognitionis  caufe 
fpiritualis  j  principaliter  itaque 
ncqueincidcnterdeca  cognof- 
cerc  poteft,praidi6tx  incapacita 
tis  refpec~tu,iuxca  text.  in  cap.  a. 
dc  iudicijs.Huic  icaque  verifsi- 
mx  refolucioni  non  obftac  cexc. 

74  in  l.quocies.  C.de  iudicijs ,  &  in 
i.C.deordin.iud.&inl,2  C.de 
ordi.cog.  exquibuscommunis 
clicicur  conclufio ,  vciudex  in- 
compecens,  racionc  incidcncix 
iiccompecensjprocedunc  enim 
prxdi&a  iura  in  cauia  ftacus  & 
alijs  licibus  mere  fEcularibus.in 
quibus  vcrum  eft,iudicem  alias 
incompecencem,incidentcr  ta- 
men  cognofcere  poflejfecus  ve- 
ro  cft,quando  quaeftio  incidens 
fpiricualis  eftjcunc  enim  nec  in- 
cidencer  faecularis  cognicionem 
habet  j  quia  quanuis  fic  capax 
cognicionis  principalis ,  cu  cau- 
fa,hprofanafir,adeum  fpcctcr, 
cft  incapax  cognicionis  acceflb- 
rix,quando  acceflbriu  &  cnlcr- 
gens,eftfpiricuale:  docec  Bald. 
confi. i4i.lib.i.adfinem .  Vin- 
cencius  dc  Hcrcula.in  1.  Ticia, 
num.  1 2.foluco  macrim.vbi  Ale 
xander  num.6.  Alciacus  in  l.om 
ni  nouatione ,  nu.3-C.dc  facro- 

fan£t. 
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fana.Ecclef.BaId.in  di&.l.  quo- 
ties.C.dc  iudicijs,numc.i.  &  in 
dicl.cap.tuatn,codcm  numc.  2. 
Cardinalis  Trntfcus  tom.4.  pra 
cYic.litcra  I.  concluf.45  5 .  numc. 
1 6.  Mait.de  imifdictione  par.  1. 
capXnume.io.Aymon  conlil. 
5  i9.nu.8.1ib.3.&  conli.657.nu. 
8.iib.4.Gama  decif.z07.num.)-. 
Abb.clcgantcr  in  did.  c.  tuam, 
numc.4.  qui  omncs  improbant 

Bart.qui  contrarium  feniitin  d. 

1  *  1 

J.Titia,num.5.6.&.7.&:  pro  hac 

opinionc  funt  iu  ra  optima  in  d. 
cap.tuam ,  dc  ordi.  cognit.cV:  in 
dict.cap.lator,qui  filij  lint  legit* 
cap.deccrnimusA'  cap.cjuanto, 
dc  iudicijs.l.  12.  titul.  zi.parti- 
ta  3. 

Ncqucin  contrarium  mouc 
re  pocclldccifiotcx.in  dict.cap. 
tuam,dum  ex  eo  diximus,  ca  ra 
tione  cognitionem ,  de  qua  ibi, 
pcrtinuiirc  ad  iudieem  E^clclia 
flicu,  quia  iamcratcaufaabco 
inchoata,priuscjuam  apud  iudi 
cem  fecularcm  incidcrct :  vcri* 
cnimcft,  cumtext.  i!>tcllig;n- 
dum  lecudiim  dcciiioncm  tcxt. 
jn  dkibcap.  lator ,  ita  vt  quanuis  76 
prius  caula ,  &  iudiciu  propric- 
tatis  cajptum  luiilet  apudiudi- 
ccm  ikcularcm/ipfc  dc  quxftio 
nc  incideti  natalium  notioncm 
non  habcret .  Et  hoc  intcllecta 
admifIb,nihilobliant  verba  illa 
prxdicti  capitis,  fucccfiionii  cau~ 
Jam  incipere,g)c<  idem  cnim  fig 


nificant,ac  fi  fummus  Pontifex 
dixiffctjmcpeamproJeyutiVt  opi 
natur  Bald.in  codem  cap.tuam, 
num.^.ad  flnem,vcrii.  demde  no 
M.Abb.ibidcm,nume.7.verflc. 
ex  hac glojfa  colLige .  An  ton .  dc 
Butrio  ibi  nu.17.I0an.de  Imola 
num.5.Beliameranume.3.Bar- 
bofa  in  dicta  l.Titia,num.i  1 . 

Rurfus  confidcro,illa  verba, 
fuccefsionis  caufam  tncipere ,  fcri- 
pta  ellc  in  dict.cap.tuam,  pro  ca 
fiis  contingcntia,auiaitares  fc 
habebat ,  non  vero  pro  ratione 
decidcndi. 

Cum  igitur  Regiae  Canccl- 
larix  Auditorcs ,  refpcdtu  pro- 
prictatis  ad  eos  rcmifla:,  cogni- 
tionem  non  habeant  proptcr 
impcdimentumcaufx  nataliu, 
donec  in  Ecclcfiaftico  iudicio 
fuerit  hnica  lis  illcgitimitatis,di 
ccndum  videtur,hoccaiu  fup- 
plicationcm  efle  admittendam 
afententiaTenutXjficutin  ter 
minis  lcgis  vnica:  appcllationi 
dcfcrcbatur,proptcr  pr^didam 
proprietatis  fiifpenfo>nem,iux- 
ta  ea  qua:  fupcrius  adnotauim*. 
• '  Et  conrirmatur  vltcrius  hxc 
opinio  cx  co,quia  quanuis  prx- 
dicta  illegitimitatis  quxitio  no 
vcrtcrctur  fuper  iurc  matrimo- 
nij,fcd  fupcr  fatto,an  fcilicct  cf- 
fetmatrimoniuni  contracluitij 
niliilominus  iudex  farcularis  eifc 
incapaxcognitionis  huius  inct- 
dcntis  quxftionis,  Pro  qua  opi- 

nionc 
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a.Eetogrinum  coiifi.  i.num.  yo. 
cu&,de  imcenua  «ccoromua.  io      Menoc  h  .conii .  3  6  6 .  nunieiv  1  u 
jetiam  tacti  ^uxiuo  pcr  Ec      lIb.4.Thomam  Sancftcz  dt  Ma 
detfafticum  iudiccm  dccwi  dc- 


Uettfadit  Coitarru.in  4.z.  part.  numer,4.Ita  vero  hx  oph/loncs 
^&.i\\im.$.rcri\.<vndrcanftd-  77  conciiiandxiuncvtidiicctiu- 
tws  m  *£*»r,cxutunans ,  iudU  pcr  tacto  nvatrimonij  tunc  iu- 
ccmixcularcm  non  pofle  cog* 
nofccre  decaufa  matrimoniali> 
ctiam  quando  ciletquxftio  dc 
mcroiadoiquam  ienteciamco- 
ftaater  cuecur  Ioan.Bolognccus 
In  L  i.n.42.ff.  dc  turli.  omn.  iud. 
&haccilec6muncm  opinicne* 
lcriolt  Zauallos  quxft.4o3.vcr* 
Cicftd  comrartu  opmicntm.Q^io 
p  rrtlncnc  adnotata  aloan.  And> 
oc  Hoitienii  tfi  cap.  rurfus  >  qui 
clorici  vcl  vouenccs,qui  putanc, 
in  dubio  cam  opinioncm  attcrt 
dcnJam.qux  propcndct  in  Ee- 
clciix  iuiiidktionem  &  eius  co 
icruauoncm-,  ]dosicquitur  Fe- 
Hn.in  cap.i.nume.54.dc  confti- 
tution.Mart.  dc  iurildictione,p. 
4.cencuiia  i.cafu  164.numcf.it 
Butrius  in  cap.C£terum,num.9. 
dc  iudicljsjaion  in  U.num.  19. 
fl.iiquis  in  ius  voc.non  icrit,Ful 
liius  Paciantis  conli.4.  numc.6. 
&  7.  Concii.  Tiidcn.  fdsionc 
*4.dcfacramcnro  matrimonij, 
*anone  izA.  8>  ticul.  jq.  part.4. 
Licet  non  ignorem  ><x>trarium 
<cnuiileBart.mdidlTkia,an. 
■6.Barboia:n  ibidem,numcr.i2. 


ab  omni  lpiiitualitatc,iuxcado> 
ftrinam  Komani  in  1.  ftipula- 
tus,  in  1  .numer.  r.dc  verb.  obli 
gat.  Angcii  ibidcm  in  princip. 
Barboix  in  dict.l.Ticia,  numer. 

24.  Afflictis  ad  conftitutiones 
Sicilix,cic.dc  decimis,gl.  vlci.  8» 
q.lib.i./Egidij  Boiij  tit.de ioro 
compcc.num.  115.  Lancelot.  de 
attcncatis.4.part.iimirationc  2. 
toum.6.Aisinijinpraxi.§.  i^C. 
z.limitationc  1  S.numc.  1 .  Affli- 
#is  deciiionc  354.num.4.  Proi- 
pcii  Farinacij  in praxi  i.part.u 
tulo  dc  inquiiitkquxft.8.numc. 

25.  Caualcani  de  brachio  Re- 
gio,partc  6.fragmcnto  3.  hum. 
95-.Mcnochijconf.  366.  nu.  49. 
libr.  4.  qui  clcgantifsime  loqui- 
tur.  Scd  quoad  intelleaum  no- 
ftre^  nouc.  pragmaticx,  quomo- 
docunque  proprictatis  impcdi- 
mentumextcc*ita  vt  lis  rctardc 
tur,&grauamcn  nimis  oncro- 
lum  reiultct,fupplicatiOni  locu 

I  do&rlnis 


dfe,  fatis  cx 
deducitur. 

«rttLf«mdaconti*Jio>  Guticr.  7$  Deinde  confirmfrtur  rcfttca- 
lib .  3  .practicarum,  quxit.  26.  n.       tia  noftra  cx  cap.  caukm, lfl  i. 

qul 
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<jim  iillj  fint  legltimi,  cx  tjuo 
cnmcs  no:ant,in  iuuido  poiTef- 
Jbrio  Tcnucavncidcntcr  pollc 
cognofci  de  cauia  ilicgitimica- 
-tis;5ccrt  tauo^quiafentcntia  in 
hoc  iu  tuffo  iata  damnum  conti 
net  rcparabilc  per  iuukiupto- 
-piieratis ,  &  ideo  ibi  funimus 
;PontU'cx  caufam  poJjeflbriarn 
rcnaictit  ad  Kcgcin ;  ali*ud  vcro 
eftiri  cap.  Iat0f,&:in  cap.  tuam, 
.lupra  allcgacis,qu3e  iuralocjuu- 
,till<jc  proprietatis  iudiciojdam 
.lium  kacjuc  pcf  aliud  reiarciri 
noo  poterat,idcoc]ue  incidcntis 
/qusUionis  cOgnitionemiblno 
.habuic  iudexfxcularis/uTio  pc- 
y9  .citorium  ipfe  debct  fufpcndccc, 
.doncccaulalptriaialis  abfolua- 
.tur:&  ita  brciura:Conciiia-t,plu 
iibus  rccennVisJoannes  Garcia 
<le  nobiltcaiCjgloir  t  .a  num.  16. 
l&  m  num.i7.Tcribic  hxc  verba: 
H^cduoiura ,  (cdicet  capjuam, 
ft)cap.  caufam,  meon  dicioccm* 
pohant  mtht  pia  xim  hijpanu ; 
namcjiu  apud  'I{egcm  ncjtrum  m 
Jupremo  utitts  tstfpan^  Stnam, 
njbt  a^untur  oaufcpojjefjotu^ 
dectdttur  pojjefsto  de  los  mayo- 
taxrcs ,  etumtji  tmidatcaufa  de 
mattiwQntO)  ft)  legitimttate,nun- 
<fuam  hattemtf  feha  (ufpcndido 
la  caufa  poffcjjorta:  (  qucd  evo 
fiam)  nuV.umctnmtjt  pertcula\ 
icflatcnim  tudtctum  proprtetatu 
en  /aa  Chanctllcrias,  ex  l. 1  o.titnl. 
iJtb.f.noui  crd.q)  tnjnprcmo  Sc~ 


natu  in  caujts  maioraiuum poffcf 
forus  obferuatnrdectjio  text.  in  d. 
cap.caufam-tafver^  pofiauam  efi 
dccrfa  caufa  pojfcjfortay  fe  rtmt- 
te  *n  propictiad  a  ias  Chancille» 
■  rioiytuxta  dtjpojitioncm  ditl.l.  1 0* 
j'bi  tncidens  autftio  de  matrimo» 
jno>&/  iegtttmitatefacit  ut  ccjftt 
caufa  de  fuccefsioncrfuia  fi  no  cep 
farct,certcj;criculum\ejfet  maxi- 
mum ,  aue  ji  cn  utfiay  rruifta 
Ja  fuecefton,dcla  auai  fc  trataft 
dicjjetn propriedad d  njnoy  dcf 
■pues  cffcfaltcffc  dlegittmojo  efpw 
rio  enci  )uyrjo£,cclefiajitc6,cnel 
'jic-.t  fe  trata  Joincidcntc prtna- 
palmente  ,  cuedanan  lcs  bienes 
apudnon  dvminum,id^prrpttuo-f 
quod  netcntingat*debct  caufa  d* 
bom<  cejfarc,  admitti  dexifif 
ttx.in  aitl.cap.tuam.ft)  tex.md. 
capdator .  £  t  jortafsis  njtilia  bat 
funt  ad  praximg  fitjpanta  ap- 
piimentcejJaria.HAdxnus  Ioa- 
ResGarcia, 

,  Ctim  cx  fupradlftis  crgo. 
tquae  verilsimamnt,  &  rcceptik 
fima,conitct,'coofiiium  Rcgiii 
^uprcmum ,  vbi  dc  poilcflbii^ 
Tcnutx  agitur,cflc  magiftratu 
competentcm ,  &  capaccm  cu- 
iuflibct  quxftronis  incidcntis. 
ctiam  {pir itualis  \  iudiccs  vcro 
proprictatis  incapaccsciTc  liu- 
kis  cognitionis ,  apcrte  dcduci- 
tnr,hoc  caiii  propter  propticca- 
tis  impcdimentum  &  eius  rc- 
tardationc,Sc  l  uaima  dilatiorje* 

fuppli- 
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fo ppli ca tion i  locum  forc $  &  in  da^omniaque aiia  interdi&a  in 
hoc  cafu  limitetur  lcx  noltraRe  poflellbrio  Tcnutx  competiic, 
gia,ficut  limitatur  dicta  lc jc  vni  -?t  fapcrius  dcmonftrauim us.  \ 
^a,o^ja;limilliiTi«lunt.  8a      Cum  igitur  decifioncm  tex 

80  .'Poftrcmo  confirmatur  &  fiia-      tus  in  dic't.ccaulam,in  z.in  Tc- 


dctur  prxdi&a  opinio  ex  his 
qux  c.  1  .adno:auimus,vbi  ofte- 
dimus  ,  in  Tcnutx  intcrdicto, 
adipifccndx,rctincndx,&  rtcu 
•pcra»dx,rcmedia  compcccrc. 

.  &  fimul  accumulari  polfc,  vt 
Ccccirctdifriculustextusindi- 
tlo  cap.caufam,&  Doftorum 

*i  dH«imcn:puuntcnim  pleriq; 
folurn  cius  deeifioncm  proccde 
rc  in  interdi&o  tecupcran  dsj 
Wmin  di&.cap,caufam,  dc  hoc 
poftcflbrio  cancum  agcretun  nfc 
gant  rtaquc,a<upifccndx  poflScf- 
lprium  in  Htc  fpirituali  etiam 
iocidcnterpoffercmitti  adiudi 
ccm  fccularem.Et  quanuis  lon- 
ge  vttius  putcm.quomodocun 
que  dc  quxjftione  incidenti  in 
iudicio  poflcuorio  tradetur,  ci* 
potionemadfxcnlarem  iudicq 
fpcaarcabfqucdiftindione  ij^ 
tcrdiaorumi  ratio  naquc  iltfus 
tcxtus(canempc,quia  per  iudi- 
cium  proprictatis  ^amnum  rc- 
fcrciri  potcrat)  pmflibus  intcr^ 


Oicntarius  pofleflbr  ficrct  ,:nec 
bona  apud  cu  pcrpcruo  mane? 
rcntinihilominustamen  in  ca- 
fp  noftro  omnis  tollitur  dubtta  •    fupplicationi  fit 
tteintcrdiautncrum  rccupcrar  1    v  t  lupcrius  ofl 


jiutx  iudicio  pcoccdcTe,Rcg  iQ- 
que  fuprcmum  Senatu  de  caufa 
pofteftoria  maiorat'  ccgnicione 
Jhabere,  iuris  Canonici ,  Ciuilis 
&Regij  permifsionclicetlpici 
tualis  incidat  quxftio,c*ftende- 
rim,rurlufqi  docucrim,  Cancel 
lariaru  Regiaru  magiftratibus, 
necjjprincipalitcr,ncqj  incidc- 
tcrcognitionc  propriccatis  co- 
petcrcdoncc  lis  fpiritualis  aoud 
iudicc  Ecclefiafticu  fucrit  hnir 
huncefleveru&  comunc" 
lcau^cuam,&  clator^:- 
monftrauerim,  apcree  deduti*. 
rur  &  infcrtur,vt  quauis  pcticor 
rij  cpgnitio  npn  impediatur ,  vt 
fcpradixim*:  ciHameitadirTcr 
xipofsic,vcgrauarnc  irrcparabi 
lc  caufccurper  iudiduproprictn 
tisjvclfaltccuroagna  difhculta 
tc  rcparari  &  rcfarciri  pofsit,  & 
in  hpc  cafu  a  fcntetia  poiTcftbria 
in  term  inis  legis  vnic$,a  qua  a  j> 
pellatiocratquoad  vtrunqj  er- 
fc&u  prohibita,appcllari  queat} 
ida  ftatucndu  &  obleruandu  fit 
intcrminislegisRcgni,Vtqu«v 
uisfupplicatioTcnutx  per  dr 
da  Uquoadvtrunqi  crTcdu  pro- 
hibita  fir,ro  cafu  tame  prxdivtp 


I 
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recipccc  limitationes ,  &  intcr^ 
prctationcs  prxui&a  noua  fan- 
#io ,  quas  cfc  iure  comuni  reci- 
picbat  prxfata  lcx  vnica,cu  h^c 
iura  in  omnibusfimillima  fint, 
vtfupra  adnotauimus:  quibus 
coiucunt  adnotaca  a  Robcrco 
Maranrade  ordine  iudieiortimi 
6.  parte ,  titul.  de  appellationc. 
$.  fccundus  a<£ius  principalis, 
^ 3  numcr.  301.  vbi  ait,fi  lis  dila». 
tioncm  habeat ,  ita  vt  proba- 
tioncs  petitorij  in  promptu  no 
fint  ,  periculumnuc  rccipiant, 
difficilcsque  redcfantur ,  reftef- 
cuc  mori  pofsint,cum  eos  prO- 
duccre  aftor  nequcat  propter 
pctitorij  impcdimcntum,  noc 
cafu,  nc  fcntentia  in  poiIefTbrio 
Jata  cftc&um  petitorijhabeat, 
ab  ca  prouocar^pcflc :  &  nouif- 
fime  idcm  fequitur  Hippoly- 
tus  Riminaldus  confilio  161. 
numcr.  10.  libr.  ri .  Cacfar  Con- 
tardus  in  di&.l.  vnica,  limica- 
tione  i.numcr.ij.Cachcranus 
dccifionc  1  j.Pcdemon.  num.8. 
6C9.  Licetnondiffitear,conrra- 
rium  placuillc  Couarruuiae  pra 
cYic.  cjux1t.cz3.nu. 8. verfi.  ipfi 
Ttcth fal (amopttwr, vb\  fupradi- 
cLi  Maran.opinione  falfam  pu- 
rat :  ca  tamcn  dcfendic  Cotard. 
limit.  t  .n.  1 6.  &  no  mcruifle  rc- 
prdhcJi  a  Coua.d.locotellacur. 
Poftrcmo  hxcopiniofuaderttr 
cx  tcx.in  1.6«tir.io  libr^.Copil. 
ib\:Auti^uiienga fuerca  dc  difni 


ttua  ,y pare per\uyzjo  a!  neoocit 
principal,y  dutxjuenofe  pueda  re 
parar por  la  fegutida  fupltcacion. 
Ex  cjuibus  verbis  probacur,i 
fcncentia  interlocucoria  fuppli- 
cari  non  poflc  in  cafu  illius  le- 
gis ,  &c  ad  collcndam  dubitatio- 
nem  de  iurc  communi,  an  ruric 
prouocari  pollec,quando  nullo 
alio  rcmcdiopoflctefle  cofiiltu,* 
quam  pcr  appellacioncm ,  ad 
eam  exdudcndam  adicdla  pra> 
dicta  vcrba  funt  ab  ipfa  lege, 
Aunyue  no  fe  pueda  reparar^c» 
ica  vt  cx  ca  infcrrc  pofshnus, 
idem  cxprcflurum  lcgiflatore 
in  dict.  noua  fanctionc  de  Tenit 
tis  cdita,fi  du  mprouocationem 
vctat ,  prardicta  verba  omnina 
prohibitoria  adieciflcti  cUm  ta* 
men  non  adiccerit ,  fed  folum 
fupplicationcm  fimplicicer  pro 
hibueric :  &  haec  lex  fimilis  fic 
pracdi&ac  lcgi  vnicx  ,  in  qua 
prouocatio  quoquc  vctita  erac, 
&  tamcn  limitationcm ,  cuiug 
fupra  mcminimus ,  recipiebac, 
candcm  in  cafu  prxdicio  ic- 
gem  Rcgnilimitacionem  rcci- 
pcre  dicamus,  cum ,  vc  f  cpc  dw 
ctumcft,  lex  no-aaqux  vetcrj 
xquiparatur,eafdcm  debeat  re- 
cipcre  limicationes  quas  Icx  ve- 
tus  rccipiebatjficut  in  conftitu- 
tione  ^gidianadocuitCXtaiila 
nus  Vcftriusinpraxi,lib.7.cap. 
g  "  3.rt.4.dumconfticuic  rcgulam 
dclurc  Cxiano,  vc  rn  iudicieT 

poflef. 
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dum  ftatutum  difponens  idem 
quod  lex  ianxerat  ,  ita  vt  fta- 
rtutum  &  lex  in  idcm  conuc- 
niant  ,  eafdem  declarationcs, 
ampliationcs  &  reftrictiones 
admittit ,  quas  lex  antea  con- 
it,cxcap.  cumadfedcih,cum  88  dita  admittcbat  :  &  qucmad- 
vulgatis,dereititurionefpolia-      modum  etiam  conftitutio  dc- 


pofTcribno  appeljarc  non  lice- 
rct,  iuxta  dictam  lcgem  vnt- 
cajn.C.iidemoaientan.  polkf- 
iionc ,  &  aliam  dc  iure  Pontifi- 
cio ,  ex  qu.o  in  Codcm  .iudicio 
rouocandi  facultas  conCclia 


torum ,  cum  tamen  in  caiibus 
v£gidianx ,  ctiam  dc  iure  Pon- 
tihcio  appcllandi  facultas  eflct 
coarctata ,  prcedi&am  cooftitu- 
tionem  ad  ius  ciuilc  rcduccn-4 
dam  arbitratur  ,  vt  fcilicct  in 
caribus  inquibusdc  iurc  ciui- 
li ,  non  obiiante  legis  vnicx  dc- 
ciiionc,appellatiopcrmiiIa  crat, 
ijsdcm  &  dc  iurc  Canonicoap- 
pellatio  permilia  iit ,  non  ob- 
ibntc  _4igidiana  conftitutio- 
ne:  imo  hoec  conftitutio  eafdem 
debeat  rccipere  ic-tione? ,  quas 
jpfa  iuris  Ca.£arei  rcgula  reci- 
piebat,&  tanquam  lex  noua  fu- 
pcruenicns,ab  antiqua  intrcprc 
ta  ioncm  accipiat:  &  Octauia- 
num  ibi  fequitur  Grauatius  in 
cius  additionibus,  multis  cxor- 
nans  &  confirmans ,  &  ccnfet 
Contardus  in  intcrprctationc 
Algidhnx ,  quxftione  prima 


claratoria  feu  confirmatoria 
admittit  omnCs  interprctatio- 
ncs ,  limifationes  ,  &  Cxtcn- 
fiones  conftitutionis  dcclaratae 
&  confirmatx  ;  &  allcgat  Pu- 
teum  doccntem  ,  lcgcm  vni- 
cam  rcnouatarn  cfle  pcr  con- 
ftitutioncm  -^Egidianam  ,  iic- 
cjp.ic  iuxta  illius  legis  terminos 
intclligendam  :  &  exco  dcni- 
que  coneludit ,  omnia  qucc  di- 
&a  fuerunt  in  terminis  dicta: 
Jcgis  vnicx  ,  cadcm  quoquc 
commentariorum  loco  didtx 
conftitutionis  ^gidianx  dicta 
&  accipicnda  efle  ;  ptout  c 
contrario  Doctorum  opinio- 
nes ,  &  Senatus  dccifiones  cir- 
ca  intellccbim  &£kx  conftitu- 
tionis  ,  exdcm.  admittuntur 
circa  intellcctum  dictx  legis 
vnicx  pcr  confequcns  itaquc 
dici  debeat  ,  legcm  noftram 


pcr  totam  ,  vbi  ait ,  prardi-  s9  Rcgni  ,  cum  lcgi  vnicx,  & 
&am  conftitutioncm  ,  Cumdc      JEmdianx  conftitutioni  fimi- 

.    „         ...  t.  *7-  i  r  •  \  y  »V_ 


medio  tollat  iuris  Canonici  im 
pcdimcntum,&  ad  ius  ciuile  il- 
lu  1  trahat ,  deberc  intelligi ,  ft- 
cut  intclligitur  &  accipitur 
prxfata...  vnica,  qucmadmo- 


lis  nt ,  vt  longa  ferie  fupcrius 
oftcndi  ,  fupplic-iiioncm  pcr- 
mitterc  debere  in  caGbu.s  in 
quibus  ,  non  obftanre  dicla- 
rum  dccifionum  prohibitionc, 
I  i  appci- 
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appcllatio  lurc  communi  per- 
mirtcbatur. 

Et  adhuc  prxdicYis  addimus, 

90  in  cafu  Rcgix  noftrx  lcgis  pla- 
nius  vidcri ,  prxdidam  iimita- 
timkarione  admittcndam ,  qua 
in  fpccic  dict.  L  vnicx,  &  di&x 
jfcgidianx  conltitutionis  j  hic 
cnimvictorcautioncm  prxfta-^ 
bat  dc  re  &  fru&ibus  reftitucn- 
dis,fi  in  proprictatis  iudicio  co- 
dcmnatus  fuiiTet,  vt  docuit  Bar 
tolus  in  d.l.x.de  appcllation.  rc- 
cipicndis,num.9.Angclus  in  1. 
vltima  codcm  tit.nu.  i .  &  com- 
munitcrccnfueruntomncs  fu- 
periusrclati:  incaiuvcro  lcgis 
RcgnUHequiin  Tenuta  obti- 
nct,nullam  caucionem  prxftat, 
vtfuprareibluimus.Maius  ita- 
quc  hoc  cafu  prxiudiciu  verfa 
tur  in  litis  dilatione,qua  in  ter- 
minis.l.  vnicx  vcrfari  potcrat.   9 3 

91  Rurfus&cxalio,  namdccifio 
dictx  1.  vnicx,  &  </£gidiana  co- 
ftitutio,folum  proccdunt  in  pof 
fdlbrio  mero ,  fineadmixtione 
proprieratis;  vt  cx  Hicronymo 
Gabrielc  coni1.44.num.  1 6.1ibr. 
i.&alijs  fuperius  adnotauim', 

*x  ad  inftar  Saluiani  interdi&i, 
quod  merc  polTcnoriura  cft,  & 
non  mixtum,iuxta  Angcli  do- 
drinam  in  $.icem  Seruiana,nu- 
mer.9.  verfic.  fed  tnterdtttum, 
Inftitut.  dc  adlion.  docct  Ro  -  - 
landus  confilio  19.  numcr.  3. 
libr.-i.  Contardus  in  1.  vnica. 


C.  fi  dc  momentarica  poiiclslo* 
ne ,  limitationc  i4.numcr.  16. 
Natta  confiho  5  32.  numer.  ju 
Rota  diuerforum  decifionc  34: 
numer.  16.  prima  partc.  Ripi 
in  Rub1ic.depignor.num.194 
&  ad  inftar  quoquc  intcrdi&i 
poiTciTbrij,quod  hxredi  excxte 
rorum  coniuetudinc  compcrit, 
hoc  enim  mcrum  cft  abique  ai 
mixtione  ,  vt  cap.  6.  oftcndi. 
Quo  cafu,  quando  fcilicet  de 
mero  tantum  poiTcflbrio  tra- 
crtatur,cum  pofteisio  momcn- 
taria  fit ,  &  fcntcntia  in  hoc  iu- 
dicio  lata  ,  intcrlocutoria  ,  vt 
Gratianusexiftimauitin  cap.vl 
timo,  2.  quxft.  .  &  a  fentcntia 
intcrlocutoria ,  vt  diximus,non 
appelletur,maiorem  dirriculta- 
tem  habebat  iupradictaopinio: 
fcdcumiudicium  Tcnutx  ha* 
beat  proprietatem  admixtam, 
&  ita  fcntentia  in  co  lata  diffini- 
tiua  fic,&  cx  cius  natura  appcl- 
Iabilis,iuxtadoctrinam  Angeli 
in  l.inccrti,in  finc.C.de  incerdi- 
<Sfis,&  Decij  confi.28.num.  y.& 
6.&c  Cxiaris  Contardi  in  didtl. 
vnica.C.fi  dc  momenc.poiT  fuc 
ric  appcl.  limitatione  1.  per  to- 
ta,vbi  plcne  traaat,Ballc!cga- 
terin dicl.l.vnica,num.  8.  a for- 
tiori  prxdich  limitatio  locum 
habebir. 

Scd  quanuishxc  vrgcrevi- 
dcantur,&admodum  loncro- 
uerfam  quxftioncm  cfrici«int, 

nihiionii- 
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nihilominus  vcrius  dc  iurcpu-  lcgi  facienda,fi  fupplicatio  per- 
to,nullatcnus  in  cafu  noftro  fup  99  mitterctur:&in  incluiauo  qua- 
plicationem  admittedam  cilc,       doproprictatis  cognitlono  im 


ponderando  omnia  vcrba  dicta: 
lcgis  quinta:,quai  omne  caium 
&  eucnttim  excludunt,&  vnica 
fcntcntia  Tenutam  tcrminari 
6c  finiri  prxcipiunt :  nuilus  ita- 
que  fupplicationi  debct  patcrc 
aditus,ex  quaciiquc,  etiam  gra- 
ui  6c  vrgenii,cauia,expenlis,di~ 
lationc,periculo&  labore:qua 
fcntcntiam  in  foriioricaiu  ad-  100 
mittit  Salicctus  in  d.l.vnica.  C. 
fi  dc  moment.pofl'nu.2.  verfic. 
JeU non puto,  vbi  etiamfi  propric 
*  tas  non  compctat  victo,  appclla 
tioncm  ei  dcncgat  a  iudicio  pof 
feflbrio ,  a  quo  vetita  appcllatio 
erat,nc  detur  occafio  circunue- 
96  niedi  Iegcm :  &  quia  proprietas 
intclligitur  rcieruata  coultiona 
Iicer,fi  ci,a quo  auocatur  polfef 
^  liOjCopctat.Licctergo  eino  co 
pctat  proprietas.non  proptcrca 
prouocatiopcimiila  cit.  Et  qua 
58  uisnon  diffitcar ,  quando  pro- 
prictatis  cognitioomnino  cef. 
fat,duramadmodumvidcri  Sa 
liccriopinioncm,cum  ratio  de- 
ciiionis  lcgis  ci  reliftat ,  &  idco 
comunis  opinio  ei  refragctur, 
vtfuperius  oitendkin  cafu  vcro 
noitrx  lcgis,vbi  non  dcncgatur 
proprictas,ncc  cognitio  cius  im 
pcditur,fcdtantum  cx  fupcrio- 
ri  confidcratione  uirfcrtur,  nun 
qu.im  fui  pcifualus  ,  fraudcm 
1.  j  - 


pcditur,  ied  tantum  diflenur, 
etiamli  ex  uilatione  grauc  inco 
modum  litigatorum  refuitet, 
prouocationcm  non  admitti ,  li 
ea  a  lege  in  iudicio  poflcilbiio 
interdicla  erat,conitanter  dcfcn 
dit  Cumanus  in  l.z  ff.  dc  appel- 
lationibus  rccip.nu.24.quiom- 
nino  infpiciendus  cft. 

Pofttemo ,  illud  prxtcrmit- 
tendum  non  duxi ,  cum  ad  no- 
ftram  materiam,&  intelle£tum 
huius  noftrx  nouifsimar  legis 
pcculiariter  fpc&et,  cius  regu- 
lamproccderc  rcfpcdtu  fcnten- 
rice  diffinitiux  :  poffc  tamcn 
fupplicr.ri  aquocunque  graua- 
mine  antc  fententiam  illato ,  vt 
puta ,  Ci  Regium  Coniilium  fc 
queftrationem  dccerneret,  ali- 
mentave  pendentc  lite  alicui 
cx  litigatoribus  prxftaret ,  bo- 
nave  cile  libera,  Tcnuta:  itaque 
locumnoncfle,aliquis  conten- 
dcret,  implicite ,  (iuc  cxplicite, 
Senatus  libera  vcl  rcftitLtioni 
obnoxia  dcdararet:  vcl  Ci  exccp 
tioncm  aliquam  obftare,  vcl  no 
obftarc,pronuntiaict  :  in  his 
cnim  &  fimillbus  decrctis  in- 
tcrlocutorijs  antc  diffinitiuam 
prolatis  fupplicatio  vctita  non 
cft  ,  vt  cxprcfsim  fcnfit  Bal- 
dus  in  dift.li  vnica.  C.fi  dc  mo- 
mcntanea ,  numcr.  4 .  ibi :  Sed 
I  3  modo 
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tnodo  W€  ^fudritur  de  tali  aua\ 
fitonc  :  Ponc  <juod tudcx  qutcor  .- 
gn&fctt  dc  momaitdnea  pojfefsto- 
nc  ,  pronuntiauit  tnterlocutorie 
fitper  altquo  artuulo  caufcnurh 
qutd  poterit  appeliari  t  Dtcunt 
Guil.  de  Cug.      Cy.  quod  Jic, 
ryt  m  l.ft  ex  caufa.  §.  nunc  ui- 
dendum .  ff  de  minortUa  ,  <vbi 
per  eos  :  quod  non  ^videtur  ruc- 
rum  y  quia  cum  remoueatur  ap- 
pcllatto  d  fcntentia\  ergo  abom- 
nt  eo  per  quod pertunttur  ad  tp- 
fam  •,  dummodo  tangat  nego- 
ttum  prtnctpale  •,  ut  1.  oratio.ff. 
flV  Jponfaltbus  :  fcd  de  ture  Ca-. 
nomco  benc  cfi  ucram  3njt  no-1*2 
tat  Innocenttus  tn  cap.  i/lttmo  de 
operu  noui  nunttattcmc .  £t  tam 
dc  iurc  Canonico  ,  quam  Ci-r 
Uili ,  hanc  doclifinam  veriki- 
mam  &  rcccptiisimam  cflcdo- 
cct  ibidem  Andrcas  Barbatia 
in  additionibus  ad  Baldum, 
plures  huius  opinionis  recen- 
fens-,  quos  ,  ipfis  fupprefsis, 
cranfcripfic  Cxfar  Conrardus, 
alios  innumcros  rccenfens ,  & 
hanc  opinionem  admittit,  in 
dict.  1.  vnica,limitationc  5.11U. 
1  .vcxfo.Eji  tamen  uerifstma  hxc 
Itmitatio. 

Et  quanuis  huius  limitatio- 
nis  rationcs  quamplurimse  ab 
fcripcoribus  .reddancur  ,  ca  ca- 
mcn  finalis  eft ,  cjuia  grauamcn 
ncrapc  illatum  pcr  intcilocutq 
riam,  nonpoteft  dici,  repara- 


10  I 


ii  pofTe  per  fupplicacione  a  diffi 
nitiiia ,  cum  prxdi&a  fupplica- 
tio  prohibita  fit  a  noftral.quin- 
tarquam  rationem,tanquam  cc. 
tcris  potiorem,clcgit  Baldus  in 
1.  poftfententiam,nun*.8.C.dc 
icntcnt.&  int.omn.iud-  Angel. 
in  l.vltima.§.iuirus,ad  finena.f£ 
de,  appcllationibus.  Aufrc  ad 
Capell.  Tolof.cjuxft.500.  limi- 
tatione9.PetrusDuefias  rcgu-. 
la  44.  limitationc  3.  Felinus  in 
Rubr.de  re  iudicata,nu.7.Coiv. 
tardus  plerofque  huius  opmio* 
nis  rcfcrcns  vbi  fupra ,  numc- 
ro  3- 

Dcnlquc  non  prxtcrmitto, 
etiamfi  Senatus  fuprcmus ,  vila 
caufa  principali  Tcnutx ,  difti- 
nitiue  deiurc  trallationis  poilef 
fionis  non  pronuntict,fed  iitcm 
rcmittat  ad  Regia  prxtoria 
(quod  fxpe  vidimus)  &c  ab  hac 
quoquc  (enteYia,  licccefFcctum 
qiffinitiux  habeat ,  fupplicati 
poife  compcrtum  eflei  itaenim 
ftylus  Rcgij  Scnatus,poft  noux 
fanctionis  publicationem  ad- 
milit ,  &  hodie  obfcruat :  &  eft 
ratio,  quia  hoc  cafu  pronuntia- 
tum  fuit  leorfum  ab  co  quod  li- 
tigacores  contcndebant ,  ideo- 
que  prouocadoni  eft  locus:  ad 
hoc  enim  vt  quoad  vcrumquc 
efTe&um  incerdiclafupplicacio, 
(itex  prxdk-ta  nouilsima  pra- 
gmatica  ,  fuper  licc  principali 
Tenucx  pronunciari  a  Senacu 

debcc 
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dcbct  dire&c  ,  dcclarando  in      7.lib.3-Socino  confi.  242.  num. 


Cjuem  legalis  poflcisio  fucric 
•0  tranflata ,  iubendocjuc  hunc  in 
realem  &:  a£tualcm  mitci  j  alio- 
quifupphcationi  defertur,iux- 
ta  adnotata  a  Baldo  in  Ui  cx  cau 
fa.f  .nunc  videndum,  in  princi- 
pio.fF.de  minoribus,&  in  1.  fi  ar 
bitrio,numcr.4.  rV.qui  latifdarc 
cogan.Riminaldo  conii.5  79 -n. 


5.1ib.i.Cephalo  confil.209.  nu. 
1  ^.lib.i.Dccioin  l.i.num.2.  C. 
dc  bonor.poflef.fccundum  tab. 
Ruino  conii.i57.num.2o.lib.5. 
Alcxandro  in  1.  ftipulationum 
alix,num.4.rT.  de  verbor.  oblig. 
Iacob.  deS.Geor.in  d.i.arbitrio, 
n.iz.Anchar.cofi.437.  in  prin. 
Felin.  in  Rub.de  re  iud.num.  3. 


SFMMzJR/zA  CeAPITIS  XIII. 


I    TT^       C  TVVM  petitio  m  iudicio  TcnuU  admittitur  j  ftj  eoru 

condemnatto/rfelahfolutio  fteripoteft. 

I  Quoadftutlus  fitppltcatto  admtttendatft.  • 

j  Interpretatur  text.m l.nuntca.C  fi  de moment. poffef.  d  qua  etfi fit  ap~ 
pellatio prohtbtta  td  fententia  poffefforta  nonprohibetur  quoad  fru- 
tlu4. 

Lex  4/ .Taurtyft)  l-9>ft)  to.Compil.aducrfus  ius commune  funt. 
De  iure  Canomco  abrogata  eft  dcctfto  tex.m  dttt  .l.umca. 
Leges  correttorid  flriEle  interpretantur. 
Appcllatio  fcmper pcrmtffd  eftsnt/iin  cxpreffe prohtbitti. 
ln  odiofiStprohtbitto  tn p  rincipatt ,  non  comprehendit  accefforium , 
emergens.  \ 
fi  Quanclo poffefsio  cuwfruElibus proponitur}dud  fuftt  ailiones ,  runa  de 
re^alianjero  de  fruclibus.  '  \ 

10  InTcnutajn cius originc}nunouamde frutltbus fuit covftitum.    -  Vs, 

I I  Tenutx  iudtctum  extra poffefstonem  in  anticfua  originc  remanet.  1 
12  Quando  dua  caufit  funt  compltcatAt{£)  una  admtttit  prouocationem, 

altera  nonjn  ^vtracjue  efl  adnwtenda.  \  \ 

u  Cmfaftucluumpotttispeittmt  adpropi ietatem ,  qudm  ad poffefsio- 
mm,  m  ■ 

J  4  -4  1* 
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14  lninterdiilupoffefforijsratiofruclu^haketurddielitU  coteftationis. 
ix  Fruttwmnjuntdenaturatranflationupoftfstonis ,  fedapojfcfstone 

dtftincii. 

1 6  Stcut  d  fententia  Tenuu  non  admittuur fupplicatio^  quoadfiutlm 

tnterdtcitur.  x 
/  7  Jn  Tenuta  interdiclum  retinenda  ormubus  littgatoribus  compettt. 

15  A  die  tranjlationis pojfejsionis frucl us  et  adhxrent. 

ip  In  matoratibus^iecper  momemumpojjcfsto  ruacat>fedde *vno  fuccef- 
fore  m  almm  continuatur. 

20  PerfententiamTenuunondaturnouapoJfefstoJicut  in  alus  tnterdi- 

Eiispojfejforijs. 

21  WonddteJcMemUfidadUmortu^erusfuccefor  pojsidere  tnciptt. 

22  Effecluspojjefstonueslftucluumac^ufttio. 

23  ^ruiolexpnffefsionemtransfmiettamfruclmconferrenjidetur. 

24  SentcruianonpotcfteJJedtutdua.rvtrcffetlupoffefstonu  tranfeatm 
rem  iudtcatam,  q)  refpcEiu ft  utluum  admittatur  fuppltcatto. 

2r  Quando dirclloprohtbetur(uppltcattoiprohtbtta quoquecefturquoad 
auemltbet  arttculum>perqucm  tmpedtatur  executio  fententu,  ft)  effe 
Etus  etus. 

26  A  fententta  Tenuu  lata  cum  ftuclibm ,  nec  quoad poffefsionem  t  nec 

quoadfruEimfuppitcartpoffe^deJcndttur. 
ir  Q^ode  foiaTenmacognofcebatur,  m  eafruclm  non  ^vemebant: 

nunc  nsero  cumdepoffejswne  agatur  ex  ture  nouiort  Jruclus  ^vemunt 

exnaturaatlionis. 
2$  Cafus  recenjenturjn  qutbus  appcUatio  deuoluitfed  non (ufbendtt. 

29  Deturecommuni  quanuu  d  iudtciopojfejjorio  nonappellctur,  d  frucit- 
btts  tamenappellaripoterat. 

30  Lex  runica  de  momentaneapcffcfstonejoquitur  in ppffefforio  mero,ft) 
ftc  admodum  dtffert  d  lege  ^egni.qud  de  Tenutuioquitur. 

3 1  S  ecundum  legem  T^egnt  iudictumTenuu  habet  mixtam proprictatem» 
$)ftcplcne  cognofcttur  de  <vcr0iac  legtttmo  fucceffore. 

32  De  ture  commum  tn  interdtciu  mixtts  locum  habebat  appellatio. 

33  BxfememiapoffeffriaftnefruEiibm.modtcum  refuicabat prtiudi- 
ctum;quando  <vero  inftuEitbm  quiscondemnabaturtmatm prktudtci» 
njerfabatur^ ftc  lccus  erat  appeilattoni. 

34  ^f^poffeffortaperftfumpta^eratmommtarua^qumaorvero  con- 
ttnebat  fentcntiafrutluum  condemnationem  t  erat  rmxta ,  ft)  ratione 
admixttonis  prouocartpoterat. 

jx  In 
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S/  Jn  caufa  Tenuu  non agitur  de poffefstone momentanea. 

36  pojjefstonis  (^frutluumeademrattobabeturexiureT^eoio. 

37  Ex  lege  decima fruEluum  condenatiointrodutla fuit  in  m:erdtcio pof 

fejforw  Tenuu. 

3 S  Pojft  fsto  momentanea  non  eft  fnffctcns  ad acquiftttonem futluum. 

39  FruUus  mcafuTcnuu  non funt  qutddtuerfumabtpfa pojfcfstonc3tmo 
tpfus  pars. 

40  In  quocunque  tnterdtclopojfejforio  uemunt  frucius>ettam  ab  alto pcr  • 
ceptiyfaltcm  d  tempore  Lttu  conteftat*. 

41  Jn  tnterdtEto  Vtt pofstdetts ,  a£tor  eft  bon*. fdeipojfejfor ,  ftj  factt  Jru- 
ftus  fuos. 

42  Ettam  cittilis poffefsiofufficicns  ef  ad frucluum  acquiftttoncm. 

4.3  Lex  Taurt pojfcfstonem  ciutlem,naturalem,{£/  dcmtnmm  transfert. 
44  Qui  per fententtam  oitinet pojfefstonem  momcntaneam^d  tempore  fen~ 

tentU  tnciptt poftdere.in  Tenuta  njcrb  non confertur pojfefsw  d  tempo- 

re  (entcmutfed  d  tempore  mortis  ulttmt pojjcfforts  matoratus. 
4/  SupremumConfdtumnonconJcrt pojjefstonrmficut  tncxteru  interdi- 

clts  euentt  >(td  folum pronuntiat >tn  (juem  iex prxdttiam pojjefstoncm 

trav.Jltdcrtt. 

46  Pojfcfito  non potejl  tn  unum  transfcrrt  >  qJ ft  utlus  in  altum  ratione 
unionis. 

47  Sententtatau<s  rem  adiudtcat,  de  fruftibus  quoque  mtelitgttur ,  etft  tn 
fententia  nonerprimatur. 

4Z  Quando  domiiuum  fundt  in  altum  transfertur  tpfb  iure >  acctpitur  cum 

Jrucitbus  pendcnttbus. 
49  Cumfruclus  nonperctpiuntur  dnjcropoJfcJJorc>dc  cis  tudtcatur  tan- 

auam  de  (rucltbus  pendentibus. 
je  Quando  d  lcge  fuelfatuto  transfcrtur  poffefsioinbdredem  tpfo  ture, 

mtelltgttur  de  njero  hxrede\altoqui  tngrcjfuspojfefstonu  nulltus  mome- 

ti  cjlftec fuftuum  perccptionem  tnductt. 
jt  Controuer  fum  cjt  dt  ture  commmunt>an prohtbtta  appellattone  quoad 

remprobtbtta Jit  quoad fruElus. 
j2  Quando  lcx  fe  fundat  in  dtlattone  euitanda,fupp!icationi  locus  non  efy 

etiam  quoad fruclus. 
J3  Fructus  ex  fua  qualitate  rem prtncipalcm  fcquuntur. 
34  Accefstones  direftd de per  fe iudtcantur  >ftj  fitam  retincnt  naturam. 
jj  Quando  accefsiones  funt  concreu>non  feparantur  ab  tpfa pojfefstone. 
jt  QucmdofruEtusinfeparaDtlesfumabtpfdpoJfcfsion^  tan- 

J  j  dem  . 
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dem  aclionem  cfpciunt.nm  dmerfam. 
/7  IntmerdtiioTmuufruEiusfihabenttanauamparsintcgra  cumtp- 

/0  prtnctpalt  pojjeffono. 
s3  QuandopofeftortumtnterdttlumcumfrutlibMpropimitur^pro  njna 

atiwne  habetur. 

ss>  Suppltcattone prohtbtta  m pojfejforto>ft)  mjrutlibus  njetita  efifecun 

dumlegemnofiram. 
*o  Incafu dubto^uando aliquares alU adiugitur>q) cnea  njniturtfem- 

per  interpretatio  facienda  eft  in fauorem  njntoms. 

6 1  Caufa  appeilabilu  an  trahat  adfe  caufam  non  appeliabilcm. 

62  Quandoaltqua  caufacomuntltm  traEiatur  fupcr pojfcjforto,^)  peti- 
tortoy  fi  fuper pojfefstone  tantumfcntcntia  jeratur ,  appeilattom  non 
efi  deferendum. 

6$  In  materta  Tenuu,pojfefsio    frutlus  eiufdem  naturdfunt. 

6+  Incaufapoffefstonismomentane^ffuciuum  condemnatto  appeHabtlu 

eft.  ■  . 

6s  In  Tenuta  omma  tria  intcrdtEia  accumulari poffunt. 

66  Oiim  in  tudtcio  Tenuu  folum  cognofccbatur  de  detenttone  bonorum. 

67  Per  litts  conteftationem  conftituiur pojfejfor  m  mora. 

f  8  Quando  in  tpja  acitone  Tenuu  fruEius petuntur^tunc  eorum  abfclutio, 

njelconaemnattojfuppltcationcm  non  admttttt. 
69  StinfeMenttafruEtuucddemnatioomtJJaJit,an  a  deciarationc  expoft 

foElofaEia  pofsitfupplicart. 
7»  Quando  nouaaEiione poji  fententiam jrutlus pctunturjorum  abfolu- 

ttosvel  condemnatwffupplicationem  reciptt. 
7  /  Quando frufius  a  T cnutafeparanturytuncproprtam  naturamfequun 

tur,g)  non  TcnttU. 
j2  Qmndofrutlus  funt  fequeftrati^ntcodecrcto  adiudicantur  njtnccn- 

titabjquc  fuppitcattonc. 
7S  Sequeslr  atio  ad  hoc  decernitur ,  njt  fruEius  ad  eum  fpetlent ,  qui  in 
poffefsionc  njiccrit  ,licet  eorum  mentioin  fententta  facia  non  fue- 
rtt. 

74  Poffefforeff)  fucccfforc  dcclaratoperfentcntiam.cxnecejfatia  confc- 
qucntia  fruEius  ad  eum pertincnt,  > 
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A  SENTENTIA  TENVTAE* 

quoad  fru&us  an  fupplicari  pofsit, 

C<tAPVT   D  ECIMVMTE  RT/VM. 


RVCTVVM 
petkione  in  iu- 
dicio  Tenutx 
admitti ,  &  coru 
condcmnatione 
vcl  abfblutioncm  in  Tenutx 
fentemia  fieri  polle,  cap.8.oftcn 
dimus.Rurfus  &  a  prxditta  fen 
tentia  Tenutx  fupplkari  non 
poile,  nec  quoad  deuolutiuum,  ( 
nec  fufpcnfiuumerTe&um,  ex 
nouaRcgia  dccifionc,  cap.12. 
monftrauimus.  Nunc  vcro  tra- 
tt  a  rc  couenic ,  an  quoad  rVuctus 
a  prxdi&a  fentcntia  Tenucx 
fupplicari  permiirum  fit. 

In  qua  difficili  quxftionc  pri 
mo  diccndum  videtur ,  quoad 
fru&us  fupplicationcm  admic- 
ti,hcct  quoad  tranQationis  pof- 
iefsionis  dcclarationcm,&  pro- 
nuntiationcm  ,  {if^plicari  nc- 
qucat ,  cx  Bart.  in l.fi  crccditor. 
$  .iufT11s.fT.de  appclLanumer.  1.. 
Baldo  in  l.vnica.C.fi  dc  mome> 
tan.pofIef.fuerit  appel.nume^. 
&  9.vbi  Cx&r  Contard;  1 .  limi 
tat.cx  numc.z3.maxime  cx  nu. 
28.vfquc  ad  3<>.idem  Bald.con- 
f1l.141.ad  finem,&  33o.num.8». 


1 


&  confi.  3  3 1  .in  principio  libr.  1% 
Matth.dc  Afrlict.in  dccif.77  jiu 
mer.8.  <&  1  o.  Ripa  in  cap.fxpc, 
ad  hn.vcrfi.g^ propter  f?oc,de  rc- 
ftit.fpolia.Socin.in  rcgul.  1 8.cu 
ius  Iniuum  eft,  Jj>pel/a. 4  fcnten. 
fallen.5.  Aug.Beroi.q.  9 1 .  a  n.4. 
Hier.Gab  cof.35.n.3.  Menoch. 
dc  adipif.rcm.4.n.86^.Rolad.a 
Vallc  confi.77.nu.  1 1  .lib.i.  Au- 
ctor  commun.opin.lib.7.  titul. 
27. nura. 6. vcTCi.fcdiJia  ampita- 
//<>,&  vct&.quia  yuod  tfta.  Addi- 
tio  vltimaadCapellam  Tolofa 
nam,num.2.  vcrfi.  idem  yuanda 
^«w,Cxfar  Vrfil.ad  Affli&um 
decifio.77.&  decif.269.  num.  1. 
Iafon  confi.  1 87,numc.  i.verfic. 
item  ^«<i/MMib.2.Surdus  confi. 
102.num.12.lib.!.  Statilius  Pa- 
cificus  dc  Saluiano  inccrdi&o, 
infpc&ione  4.  cap.  2.  numcr.  4. 
Francifcus  Sarmicnto  de  rcddi 
tibus  Ecclefiaftic.3.part.  cap.2, 
numcr.28.&  in  in^liuiduo  lcgis 
45.  Anton.Gom.num  i94.vcrf. 
limita  fectmdbftxi:  Secundb  Imu- 
tasft)  mtellige ,  prtteryuam  fi  in 
ta/i  iudicio pojjejforio  (juis  eft  *~ui- 
clus,  ^yel  codemnatus  in  intcrejse> 
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nj,  l  fruBihus^ma  ab  tfia  codem 
natwne  potcru  appellare  ;  quia 
ijiud  grauamcn  twn  eft  reparabtle 
m  iudxio prcprtetatu.  Matien.  in 
l.p.tit.7.1ib.5.Compil.glof.i.n. 

4.  qui  in  materiaTenute,  docet, 
quoad  fructus  fupplicaii  potfe. 
Ide  Maticn.in  1. 5  .dc.p  .lib-  5  -glo. 

5.  a  nu.3.  Couar.prad.  quxftio, 
c.  lynum.X.vcniparifanc ture, 
qui  loquitur  in  fpccie  iegis  Ma- 
driti,latx  anno  1 543.  qux  cft  L 
p.ut^.lib.j.Compil.  Et  quoad 
fructus  fupplicari  pofle,opina- 
tu i  in  stx(udem w/,ibi:  *Nam 
licct  appeUatio  non  fit  admtttcn- 
da,<juaex  parte  fententtapoffef- 
fionem  tangititame  reile propom- 
tur ,  ft)  reapienda  ,  (juatcnus 
fententta  tpfa  condemnat poffeffo- 
rem  ad  fructus  t  efiitucndos. 

Sccundo,cx  l.vnica,  vbi  Do- 
ctores  comuniter.C.fide  mom. 
pof.ex  qua  a  fcntetiapoildlbria 
appcllatio  prohibctur  ,  quoad 
vtrumque  eftcctumi  limillima- 
quc  eft  prxdicta  1.  vnica  dictx 
noux  Regix  dccifioni ,  qux  in 
Tcnutis  fupplicationem  vctat: 
&  tamen  incafuillius.l.  com- 
muni  placito  rcccptu  eft,quoad 
fructus  appcllationcm  admitti, 
cum  erTe&u  fufpcnliuo,&  deuo 
lutiuo,vtibidocuit  Bald.num. 
6.6c  9.Cxfar  Contardus  plures 
rercrcns.i.limit.exnume.25.& 
Matth.  de  Afflift.  dccii.77.  nu. 
10.  Vtcadcm  rationc  dkedurnr 


fit  quoad  Tcnutam ,  &  poflck 
fionis  tranflationem ,  fupplica- 
tioncm  admittcndam  non  cflcj 
quoad  fru&us  vcr6  fupplicari 
pofle,nec  Tcnutx  fcntentiam 
quoad  eos  exequendam.  Leges 
cnim  noux  intcrprctationcm 
rccipiunt  ficut  antiqux,qux  cis 
fimiles  funt.l.fed  &  pofteriores. 
ft.de  leg.Bart.in  l.omncs  popu- 
li,  in  prin.vbi  omncs ,  prxcipue 
Iaf.nu.6.ff.eodem.Eadem  crgo 
intcrprctatio  qux  communitcr 
recipitur  ad  prxdi&am  1.  vnica, 
recipienda  cft  ad  prxdiSam  1. 
Regni :  vt  quanuis  fentcntia  fit 
excquenia  quoad  poflefsione, 
,  quoad  frudtus  vcro  non  maudc 
tur  cxccutioni. 

Tcrtio  fuadctur,quia  prxdi- 
£la  l^.Tauri,  dum  poflekionc 
transfert  abfque  apprehenfio- 
ne ,  &  prxdicl.l.  9.  qux  ftatuit, 
fcntcntiam  Tenutx  excqucn- 
dam,  ctft  ab  ca  prouocatum  fit: 
&prxdi£lal.io.qux  bociudi- 
cium  Tenutx  poflcflbrium  effi 
cit,  &  prxdi&a  noua  fan&io, 
qux  decidit^auoad  ncutrum  cf 
fc&um  fuppncationcm  admit- 
ti,iuris  noui  dcciforix  funt ,  & 
aducrfus  ius  comuncjcum  prc,- 
di&a  l.vnica.C.  fi  dc  momcnta. 
poflcfsio.de  iurc  ciuili,vfu  &  co 
muni  ftylo  iudiciorum  plonc 
&  integre  rcccpta  non  fuiflet, 
&dciureCanonicocflct  abro- 
gata  a  Clcmcntin.  vnica  dc  fc- 

queft. 
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queftraiione  poflefsio.  &  frucl:.  rorium  &  cmcrgcns ,  iirxta  ca 

cap.{ignificaucrunt>clc  teftibus*  qux latc profcquiiur  M ippoly. 

cap.cum  ad  lcdem.dc  reftit.  fpo  RIminal.confil.7c,mime.2c,& 

liat.vbigl.magnainfine.  Abb.  &2i.libr.r.  comprchcndi  ita- 

num.3.1nnoccn.c\  num.z.Spe  que  fruetus  non  videntur  fub' 

culator  tit.dcappella.$.inqui-  prohibitionc  prouocatioms  a 

bus.vcrficul.  fi  xtoy  non  appeUat.  fcntentia  Tcnutx. 

Bald.Salicc.&ordinarijin  dict.  9  Quinto,  quiaquando  abeo 

1.  vnica :  prxdictx  itaque  lcges,  qui  Tcnutam  proponir,fruttus 

tanquamcorrcctoric;,&odiof?,  petuntur  ,  dua:  proponuntur 

ftricte  funt  interpretandse ,  ncc  a&ioncs :  altera  de  re ;  alia  verd 

6  JKtcndcndx^tra  cafus  ab  cis  defru&ibus.  Glof  &  DoftoreS 
comprchcnio?,&  in  cis  expref-  in  l  i.C.fi  aducrfus  rcm  iudica- 
fos:&  fic  cum  quoad  poflcisia.  '  tam.Crefar  Contardus  in  l.vni- 
ncm  tantum  fupplicationem  ca.  C.fi  dc  momctan.  pofTefsio* 
prcdictc  lcgcs  prohibcit,quoad  t.limkat.n.  24.  tradit  Mcnoch. 
frudus  prohibitam  non  cenfe-  de  adipifcen.  rcmed.  4.nu.  872. 
ri,diccndu^ft,cxtraditisa  Mo-  Itaque  qaanuis  a  Regia  legc 
lina  lib.  }.cap.  1 3.num.  1 8.&  1 9.  quoad  maioratum  fupplicatio 

7  &quiamateriaappellationuin  intcrdidafit,fubhacadtionen6 
omni  caufa pcrmifla  eft,nifi  rc-  debct  comprchcndi  alia  adtio, 
pcriatur  cxprcile  prohibita,  iux  qua:  ad  frudtus  pertinet^cum  di 
ta  gloff.in  l.qui  r.ititucrc.  ff.  de  ftincta  fit  &  diuerfa ,  &  fpeciale 
rcivendicatione,quam  refert  &  determinationem  rcquirat,  vt 
lcquitur  Bald.in  ditt.l.vnica.C.  pntdicti  fcrtbentcS  doccnt :  & 
fidcmomcntanca,num.io.  lic  quoque  fpeciali  lcgis  deci-  1 

Quart6,quia quando  lex  quae  fione  opus  elt,vt  &  in  tructibus 

prohibet,o  Jiofa  eft,&  aduerfus  fupplicationi  locus  non  fit. 

iuris  prceccpta,vthic  euenit, na  t o  Sext6,na  in  Tenuta > in  eius 

omni  iurc  rcclamante ,  poflef-  originc ,  iuxta  lcgcm  9.  titul.  7. 

fiotransfcrtur,&vnicafenten-  lib.^.Compil.quandode  deten 

tia  liti  pofleflbria:  linis  imponi-  tionc  tantum  cognofccbatur,& 

tur,contra text.in  1. 1  .§. Scxuo-  poflefsio  fimul  <*im  propricta- 

la ,  ii  quis  tcitamcnto  iiber  efle  tc  ad  alia  tribunalia  remitteba- 

iuflus  fucr.  Clcmcntinam  vni-  tur ,  nulli dubium  fuit ,  rructuu 

cam  dc  fequeftrationc,cum  iu-  petitionem  non  admitti ,  ncc 

r'.bus  vulgat.prohibitio  in  prin  corum  condcmnationcm  vel 

cipali,non  comprehendit  acccf  abfolutioncm  fieri  poflc,  cx  cd« 

geftis 
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geftis a Molin.lib.3.cap.i  3. nu.  i6.vcrfhfecundomoderatur,  Me 

69.Ec  quanuis  cx  lcgc  i  o.leque  noch.plurcs  refcrens  dc  rccupc 

ti,in  hoc  Tenuto:  intcrdido  rand.pouef.remcd.s>.num.  321. 

etiam  dc  poflelsionc  agatur,Tc  vbi  nrmat,  quando  dux  caufae 

1 1  nutx  tamcn  natura  in  alijs  cx-  funt  complicatar,&  vnaadmit- 

tra  poflefsionem in  fua  firmita-  tit  prouocationem ,  aiccra  non, 

te  manere  debct ,  vt  vcrba  prae-  in  vtraque  cflc  admittcndanv, 

didx  1. 1  o.oltedunt }  &  fic qua-  cum  caufa  appellabiiis  trahat 

q u  am  fhi&utrai  pctitionem  ia  ad  (e  cauiam  non  appellabilcm: 

admittamus,ex  hlsquae  cap.  8.  &ponit  exemplum  in  fentcn- 

refoluimus;in  cis  tamcn  fnppli-  tia  fuper  pollclsionc  cum  con- 

cationem  prohibcic  ,  eiTct  c  on-  dcmnatione  friAum  ,qui  eft 

tra  mcntem  &c  vcrba  prxditte  nofter  cafus :  qulclo&rina  ruit 

lcgis  ro.  &aducrfus  ca  qusein  origmaria  Baldiconfi.  141. nu. 

propolito  tradit  Ripa  in  1. 1 .  nu;  7-lib.  1  .ibi:  lUudettam  non  omit- 

7. fT.dc  lcgat.  1  .  &  duas  amplia-  to,tjuod  quandofunt  du*  caufr fi- 

tion es  &  fpecialitates  pr.xdictae  mul complicau^udrum  una  ap- 

lcgis  decimx  daromus ,  dc  fru.  pette.tionem  refpuit.alia  concedit, 

duiividclicctcognitionccum  ft)  jtntentia  fimul  lata  efifuper 

a  lege  ;.non  fuifl:r  permiilum,  a>rra<juefptejl ab  ^vtraqtteappel 

&  nirfus  dc  fupplicationis  pro*  lari. 

hibitionc,eam  ad  fruftus  cxtcn  1 3    Octauo,quia  caufa  fhi&ttu  po 

dcndo^cumapraedidtislcgibus,  tius  pcrtihet  ad  proprietatcm, 

&  vltima  noua  Regia  fanctionc  quam  ad  pcflefsioncm:  tex.  ex- 

non  fuiflet  prouifum.  prcfliis  in  1.  itcm  veniut.f.itern 

1%     Septimo,na  no  folumquoad  non  iblum.ft.de  pcti.hacred.co^ 

fru&us  cx  pnvdictis  confklcra-  fequens  crgo  eit ,  legcs  Rcgni, 

tionibus  fupplicatio  admitren-  quae  de  poflcfsione  loquuntur, 

da  ciV,  verumctiamquanuis  a  &  quoad  cam  fupplicationem 

fcntcntia  Tcnutx   prohibita  rcfpuunt,quoadiudiciuni  pro- 

prouocatio  (it ,  rcfpcSu  tamcn  orictatis  locum  non  haberc,f!c- 

condcmnationis  frucluum ,  &  que  quoad  fruftus  prouocr.tio- 

ab  ipfa  poileftione  prouocari  nempermittcndameflescxdo- 

poteit,vt  docct  Saltccc.in  di&l.  ctrina  Bald.in  dict.  1.  vnio ,  nu. 

vnica,inhn  C.u  de  momentan.  6.  9.& io.Contardoljnit  r.z. 

poflTef  Auguft.  Beroius  qua:ft.  nu.i  i.eodem  Bald.  coniil.5  jo. 

9 1  .num.4.  Anto.Nicel.  in  con-  pcr  totum,lib.  1  .Mcnoch.  di&o 

cordiagloflarum,concord.  i.n,  remcd.^num. 7 39. &  760.  Sar- 

micnt. 


• 
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mien.dc  redditi.par.  j<tep.*M 
mcr^i 

14  Nort4>&vhimo,  quiam  in-< 
tcrttidis  poflellbf ijs  ratio  fru- 
tttunft  habctur  a  dic  litis  conte^ 
ftationis.vt  clegantcr  Vlpianus 
rcfpondit  in  1.  in  interdictis.  ff. 
dcir»ccrdi<ais,ibi:;»mr#f^«  18 
fx  mde  rauo  halfrtur  fru&Uu ,  e* 
<juo  edit*  fuW >ncn  wre.que'  tcx- 

tumfic  mtcrpretatur  Aceifrfi* 
ibidem,verboWjm,&  verbo,»* 
mre.Diftant  ergo  fruaus  k  pof 
fefsione hcecCnim  in  cafu  no- 
ftro  nori  4  litis  coteftatione ,  fcd 
ab  ipfo  mftantt  mortis  vklmi 
poirerToris  trartsfertur,itavt  nul 
lum  ihteruallum  pofsit  confide 
rari  intcrrnottem  dcfunav,  & 
poflefsionis  trartflatione.Scqui- 
tur  ergO,fruftus  fton  efle  eiufd6 

15  riatur.Xjfcdquiddiftinauabip. 
fa  tranflatioherprohibiturfl  ita^ 
que  in  poflefsiohC  &  cius  iudi-  1 9 
cio,non  debee  Ceiiferi  prohibt- 
tum  infruaibu^Cumc&ucrfa  ra 
tioeorumhabeatut. 

1 6  Sed  prxdi&is  non  obftatibus, 
ficbt  tt  noua  Regia  dccifionc  a 
icntehtia  Temltat  fupplteati* 
hc^adftrittitQ^ea-dcm  ratione 
cenfco,quoadfruaus  wpplicil  1Q 
tidncm  1n tcrdfelarrfcuc  i 
quentibtis. 

17  rrimo,nairt  Tenirta  infcrdiL 
7  clurctinenckehtigatoribusc^ 

pctit,cu  vterquC  cotendar,  tueh 
Cjum  effc  in  poncfsionc  citlili&  1 1 


umtertium.  : "*  143 

natiirali  a  lcge  tranflata  ,  vt  late* 
profequitur  LudoUvMol  libr.  # 
cap.  r  Ci  1  $>  Debet  ergo  c  fle 
pr^di&a  tuitio  cU  rru&ib%alio- 
qui  cnlm  irUitile  prfcdidu  teme' 
diutukorh1cflrce,&contra  lcge 
Quj  fcit.  $.  prxterca.  fT.  de  viu- 
ris.A  dic  igitur  traflationis  pof 
fefsionis,  tru&us  prfcdl&e  pofr 
fefsioniadhaereht^&abipfa,  8£ 
a-verofuccenore ,  &  pofleflbrei 
in  que  Icx  transferifcpararinoni 
polfunt ,  ex  traditis  per  ipfum 
Ludouicu  Moliha  lib.  i  .c.  1 1.  n; 
3o.Lex  itaque  45  .que;  poflelsio* 
ne  cofert,  &  fru&us  quOque  cu 
ca  conferr,&  lex  noua,que.  fup- 
plicationcmquoad  poflHsione 
vcut,&quoadfru&us  quoque 
vcttt,cuiruttusnon  imtdiucri 
fi  ab  ipfa  poflHsione,imo  ipfius- 
pars.  i.  fru&us  pcndcntes.  fF.de 
rcivendicatione.  ' c  f  - 

Sccund6,quia  in  maioratibui 
nec  pcr  momentu  poflefsio  va* 
cat*vteft  notifsimum,&fatis  ex 
dia.l.45  .toties  repctita  conftat»  ( t 
cuius  minifterio  continuatUr 
pofTeGio  dc  vno  ftjcccflbrc  ift 
aliumYvteiusverba  oftendunCL 
EftectoitacpiclflntentiajTcn^  • 
tx  eft^ieckfarc  enm  in  qojepd' 
fefsio  fuerit  mnftata  *  morte 
vltimi  pofTcflbrismoii  cnmi  pct 
ipLmi  f  cntctia  noua  pofte^lo  da 
nir<ficut  m-alijs  mtcrdi<ftis'  pof- 
fdTorijs .  Cuth  crgo  ndn  a  die 
fcntcn  tic,  fcd  a  dic  mortis  vcrus 

fucccf- 
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fucceflbr  pofsidercinccpcrit,ex 
congeftis  a  Maticnc;o  in  1.8.  tit. 
7.1ib.  5 » Compil.  gloiT.^iuncr. 
a.vbi  do£fcc  conliderat,  fucccilb 
rem  maioratus  non  a  temporc 
fenrentise ,  fcd  a  terapore  mor- 
tis  prxdcceflbris  incepiflc  £>of. 
fidcrc  i  conicqucns  eli ,  &  fr  u- 
ctus  ad  ipfum  pcrtinere  a  die 
mortis,&  legem,  qua:  prohibec 
fupplicationem  a  prxdicla  len-. 
tentia  dcclarationis  poflelsio- 
nis.&prohihere  qiioque  prouo 
cationcm  a  dcdarationc  fru- 
ctuum,cumidem  flnt,&  connc 
xionem  habeant  cum  ipfapof- 
fcisione ;  cuius  crTcctuscit  vcra 
fruSuum  acquifitiorglol.  mag- 
nain  1.  3.  $.excontrario.  rT.dc 
acquir.  poflclsione,pro  quaclt 


pi  non  dcbcrct ,  donccrprirha 
icntcncia  mandata  fuiflct.exe- 
cutioni ;  &  cum  ex  1. 5 .  cicuj.  19. 
libr.  4.  Compil.tomo  3;  pjnni- 
no  fupplicacio  prohibica  iic ,  & 
primafcntcntia  cxequi  debeat 
abfque  vlla  lcclamatiOrtc  ncquc 
rccurfu.vtilla  verba  indkant: 
Que  tn  lo$  pltytos  dt  Ttn*t*^y 
pcfjcfsion^ut  dt  a<jm  adeiantt  fe 
ccmencavm  tn  tl  nutfiro  Conft- 
y>  ,  no  aya  ni  putda  auer  fu- 
piicacion  ,  ni  ctro  rtnudio  ,  ni 
ruur  fo  alguno  dtla  primerafcn- 
tcmia  <t*t  tn  tl  ft  ditrt  :  fi  4 
pncdicta  fentcntia  quoad  fru- 
Clus  fupplicationi  locus  eflet, 
lcgi  non  cflet  (atisfa&um  t  dc 
cxecutk)  impedkctur ,  cpntra 
eius  mentcm  &  vcrba ,  eflet- 


tcxt/inl.arboribus.  §.iifur.  fl;  H  quc  ientcmia  diuidua  ,  cum 
dc  vfufru#u.&  poit  Bart.&  Do  icfpe&u  fruftuum  non  tranii- 
ctorcs  docet  Iai.  in  dict.  §.  cx      rctin  icm  iudicatanr,at  pradi- 

:I  £fououa  lar&io  icindi  lentcn- 
ciam  vetatjdi.m  ftacuic ,  poft  c* 


Corttrario,nnmc  J4-  notabiliter 
BaJdus  in  cap- 1.  J.Marchio.  nu 
mer.  3.  dc  his  qui  fcudum  dars 
poitunt ,  vbi  aitinihil  aliud  cflc, 
lcgcm  poiklsioncm  ciuilcra 
wrai|sfcrre,quam  fructus  confer 
Dcadie  tranflationis,qui  ipfam 
polTcfsionem  fequuntur  >  ita  vt 


amplius  Conlllium  Rcgium 
cognofccre  npn  pofle ,  fed  cau- 
fem  rcniittcre  dcberc  ad  Rc- 
giosConucntus  adhpc  - 
aatos .  Satis  crgo  ex 
<5ba.  nouifsima  ianctione 


£  a  poifcfsionc  prouocatio  in+  flat,(upplicationcm  nullatcnuf 

fcrdicatur,&quoadfruaus  In-  iccinicndam  cffc  ,  ex  nanirf 

tcfdicla  flt.  iffius  Tcnutae  :  quje  condur 

Tcrtioiquiaciimcx  l9.Sc  i^o  &  iurc  communi  proba- 

-Io.tituL7.1ib.<.Compilationisk  tur  «  craditis  a  Rolando  con- 

4x  quibus  fupplkatJo  a  fcmcn{-  filio  3 S.  numer.  19  &c  fcqucn- 
jhTcnutxadmiitcbatur.icci^  :    tjibus,,libro  fccundo ,  &  Deci^ 
xl  inl. 


^.lM^CdccaidodiuiHaJria 
♦ni  toikiuio,  n.  50.  vbi  Zuchatd. 
.nu«p4.Patiiria  q0nl.j4.nu.  3^- 
-lib.  j.Roiin  Jus  conf  j8.  nu.  1 0. 
.lib.  2.  t]ui docent  ,in  caiibus,  m 
quibus  tiirccto  proiiibetur  (n.p- 

*5  . pilcauo,  p,  ouibkam  quoque  ce 
JcniquoaJ  quamlibetalium  at- 
/ticulum, pcr  qucm  impediatur 
•cxccutio  {cntcntix.  &  eftectus 
xurc.QJibus  conducut  traditai 
-CaktaPcicyiainl.  h  curatorc 
Jiabes.C.de  in  integru  rcrtitutio 
-nc,vcrb*o, cjuodprijiimim ius, 
.anu.i4.&aCagnoIoiii  l.licjuis 
maior.nu.9 1 .  C.  dc  traniac.  Sc  a" 
Martiano  Iurtfcoafuito  inl.lerr 
•uo.  intiito.  §.  cum  ptartor.  rf.  ai 
rS.C  Trcbcl.  Hxc  iunttriapo,- 

x6  tilsimanuius  opinionis  lunda- 
nocnta  ,  alijs.  ieuioribus  omifr- 
lis,quibus  abfque  controucriu 
putamus,a  fentelitia  Tcnutx  la 
tacii  fructibus,ncc  quoad  poflcf 
iionc,ncc  quoad  fructus  fuppli- 
.  cari  poffe .  Et  obicctionibus  rc- 
fpodcndo,  116  obltat  prima  coii 
deratio  &  obie£tio,dudiximus, 
victu  in  iudiciopoifcllorio  cum 
fructibus ,  a  fructuum  condcm- 
nationeappcllarc  poile,  quan- 
.  uis  a  fcntcntiapoirdsionis  pro- 
hibita  appcilatio  eilct.  Dodo- 
.res  cnim  huius  concluiionis, 
quos  ibiallegamus ,  loquuntur 
dciurecommuni,  nonverodc 
iure  Rcgio  in  terminis  lcgis 
Madf  iti,  vt  ex  coruai  allegatio- 


nibuS  vidcrj  pota  b.  E 1  M  atic  i# 
<cciinl  s.tit.9.iib.5.  crioi".  j.ani^ 
3.&inl^.tit.7.ii|>;  5.  ^loi:  i^nui 
4.  qucm  pro  contraiia  opinione 
adduximus ,  cjur.rmis  tractc.t-d« 
intclicctu  prxaicix  legls  Madii 
ti ,  dincriitatcnViiHci-  it  ge  <\  oc 
intcrlegcm  decimaailjon  pcr> 
ccpit,dum  cxiilim.-tjn  Tcnura 
fructus  nou  vcjilrci  &  iic  non  1$ 
lum  iuppiicatloncm  quo*j  -i  u> 
clus  admittit ,  vemmctianl  &c 

27  primam  Icntcntiam  in  Regio 
Conliiio  dc  cis  prouumlari  por 
tuilic  llfgat;  qui  omnino  haliu- 
cinatus  eii*,  nam  quanuls  inta- 
fu  ler»is.s>.  controucriahxcopi- 
niocllet:cuni  vcro  cx  i.  1  c.rcme 
liium.Tcnucx  ftt  policiTomtm, 
longe  verius  eft,&u&uuni  pcti- 
tionc  in  iudkk)  T.em:  t:r  actmit- 
ti,  vtJate  iu  c.  8.  cdoim.  Riu 
que  Cooarru.ua  no!:>is  iii  pti* 
mofundamcnto  alicg.vus-  pra- 
dicani.c.  15.1711,8.  cuiauis  vidca"" 
iurloipiiin  tcrminis  legkMa- 
dritt,  prxdicii  opinione  non  fc-  1 
CjUttut  j  fbium  enirn  difcTjfneri 
conftitUk  Intcr  ius  Canonicum 
&Ciuilcin  iudicijs  poJidioiijs 
quoad  appcilationcin,cV:  cftcctu 

.  iuipcniiuum,  Sc  dcuolutiuuml 
*»  &  in  vcr{icuiis,//f  {icnnnic^,  pA 
n  favc  lure  ,  illius  numcii,  dc 
Sure  Rc^io  ait  cluos  cifc  cv 
IU$,  in  quibus  appelhtio  de-  ~ 
iiofuit, icd  nonfuipcndit.*  pri- 
mum  in  duabusfciucnti  j^;,  cniai 
K        ii  con- 
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fi  conformes  fint  in  iudiclopof 
fcilbrio,fupplicatio  erTcctum  fo 
lum  deuolutiuum  habct:fecun- 
dum  in  fpcdc  lcgis  Madriti ,  cx 
quafupplicatio  quoque  no  ad- 
mittitur  quoad  cffe&um  fufpe- 
iiuum :  &  profequcndo  iudiclj 
poiTciTbrij  matcriam,  dc  qua  tra 
ctarc  inccpcrat,in  d.n.8.  in  vcrf. 
idcm  erit.fcribit  hxc  vcrba :  Jdi 
erit,juoties  latafuertt fintentia  in 
tudtcio  poffefforto,  circa  pojfefsio- 
ne  tpfam  refiituendam ,  ftj  tpfius 
rcijruclus  perceptos:  nam  Itcet  ap 
pellatio  non  ftt  admittcda,  yua  ex 
parte  fintentta  poffifstonem  tan- 
gtf.tamen  re&e proponitur ,  ft)  tft 
recipienda  ,  yuatenus  fententia 
ipfa condemmu  poffefforem  ad 
fruElus  reflttucndos  :  quodnotat 
$aldus  in  d.  I.  <vnic.  C.Ji de  mo~ 
men.  poffifiione ,  Sar.  m  /.  credi* 
tor.  §.  tuffus.  f.  de  appcllatio. 
Matthsus  dcAfjltclis  m  dectfiont 
'Neapotitana  77-  ad finem.  Ha- 
clenus  Couarrub.  cuius  vcrba 
opusfuittranfcribcre,  vt  mul- 
torum  lapfus  euincatur,  qui  exi 
ftimat,ca  Couarrubiam  rctulif. 
ie  ad  legcm  Madriti :  nam  vt  cx 
cis  coniht,  folum  refcruntur  ad 
iudicium  polfcflbrium  dc  iurc 
comuni,  vt  cx  au&oribus,  auos 
allcgat ,  fatis  probatur.Baldus 
enim,  Bart.  &  Afflictis  in  diclis 
locis  dc  iurc  communi  regu- 
lam  coftituunt,vt  quanuis  a  iu- 
diclopoireuoriono  appclieturi 


poffeflbr. 

afrucYibustamen  appcllari  pof 
fit :  quam  dodrinam  Couarru- 
bias  fcqultur ,  ficut  etiam  eam 
fcquutusfuit  Antonius  Gomc- 
ztus  in  d.l-45.Tauri,nu.  vltii 
vcrf.  fecundb  Itmita,  qui  dc  iure 
communidifputat,an  in  caula 
&  litc  poffclforia  admittaturap 
peliatio:&  partem  negatiuam 
tcnedo ,  in  nonnullis  cafibus  dc 
codcm  iurc  communi  hmitat: 
ex  quibus  vnum  efle  ait ,  fccun- 
dum  prxdictos  Doctorcs,  rcfpc 
tlufrudtuum.  Scdan  in  matc- 
ria  Tenutae  cadem  fruc"hium  ra 
tlo  habeatur,  a  prcdi&is  Doclo- 
ribus  &  noltratibus  fcribentu 
bus  non  tra&atur,  qui  ignarino 
crant  deciiionisJcgis  Regiae,  & 
quamum  diftctal.vn:ca.C.fide 
momcntaneapoiTcisionc,vt  fta- 
timdicctur. 

;  Ncquc  obftat  fccudum  fun- 
damentu,inquodocuimus,  in 
cafu  l.vnicat.C.  fi  dc  momenca- 
neapoifclsionc,  ctfi  a  fentcntia 
poilciToiiaappellario  interdi&a 
clTcr,  quoad  fru&us  tamc  admic 
ti  prouocationc,  cx  Baldoibi,n. 
6.9. &  10.  Idcmq-,  diccndum  In 
materia  Tenutae,  cum  praedi&a 
3°  lcx  vnica  fimilis  fit  dccifioni 
praedi&x  lcgis  5.  vt  fupcrius  of- 
tedi.cV:  in  c.  1 2.1atc  tractauimus. 
Refpondetur  enim,Baldu  loqui 
in  tcrminis  merx  momcn.  pof 
f cfsionis ,  in  hoc  enim  cafu  cius 
doctrina  accipicnda  cft  :argu- 

mcnto 


■ 


Caput  Dccimuratcrtium:  -  147 


rocnro  texrus  in  l.hoc legatum, 
fKdc  legatis  3.  &c  ipfe  cieclarat 
cor.1.3  3  r\iit>. i.in  princip.  &elt 
communis  intellcvtus,vtopina 
tur  Menoch.  nc  recupcr.  rcnie. 

7  9.N0S  vero  r  6  vcriamur 
in  iudicio  merx  momcntanex 
polTclsionis.fe J  habcntc  naixta 

3 1  caufiimproprietrtis^nquo  quia 
plene  cognolcitur  de  vcro,  atq; 
leguimo  fncceffore,  a  fentcntia 
in  hoc iudicio  lata,frucTus  fcpa- 
rari  ne  ]ucur,cu  v^rusfuccedbr 
acquirat  noiolucx  porecia  traf 
laciua  pofTcSionis ,  veru  etia  cx 
potcrin  lom:n'j,vtip(iBald.pla  ' 
citii  conf.  141.n-4.lib.  1.  &  fatis 
oitendirprc.dicta  lcx45.Tauri, 
ibi:  Quefegun  fa  dijpujicio  dfl ma 
ycr^godtuiere  fuccder  en  el. 
Sccun^o  refpcdeturdiuerfita 

*  te  co!;irm  inter  fimplcx  &  mix 
tum  po!Tc'lorium,in  iilorame 
prohibiiadc  iurecomuni  appel 
latio  fuit ,  in  hoc  vcro permiifa 
refpe&u  admixtioni.,&:  cadcm 
ratione  fupp!icationi,in  Tcnu- 
tadclincRc^io  Jefertur.exprc/ 
dictxlceis  drdma:  decifione, 
quiami  x  t  ione  h  abet:  5;  p  1  r  i  lan  e 
iure,  quaMo  fcnrer.tia  folii  fupct 
polTcfsioneferebntur,  momcn- 
tanea  crat ,  &  ab  ca  non  prouo- 
cabatur,ouoniam  damnum  re- 
ftaurari  poteratin  indicio  pro- 
prietatis ,  h  coniundim  tamcn 
fr iiifai u  con  dcm  r.ario  ficbat ,ap 
peilari,  quoad  fructus,potcrar, 
quia  quoad  cos  no  rcparabacur 


damnuin  petltorio ,  vt  Bald.pu 
tatin  d.l.  vnic.nu.9.ibi:.W/>0W 
ejuod  m pojjcfjortotfuis  eji  ccnde- 
natus  ad  mtcrejje)n.cl  ad  Jrufii', 
nunquid ab  ijta  condenattone pof- 
Jit  atpelfari,  refpddco Jic,  eo  cjttod 
tjlud  damnumnon  ejt  leparaLilc 
tn  caufa  propnetatts^ftj/ Jic  non  cjl 
momentaneum .  Et  vthxc  Baldi 
fententia  inuictifsima  ratione 
comprobetur  animaduertcndu 
eTt,idco  danu,quoad  fructus  in- 
ftaurari  no  poiTc  in  pctitorio  cu 
in  co  frud9 116  vcniit,nifi  a  die 
corcicatc^  licis ,  ficque  quauis  co 
dcnatusin  poifelTbrio,  in  petito 
riovincerct,non  tame  ex  co  in 
prillinu  ilatu  reponebatur,  cu 
frucV  poifcllbrij  nonrecupcra- 
rct,no  iraq-,  obicu  re  patct,  qua- 
rc  hoc  cafu  apncllatio  quoa.i 
frudus  vctita  non  fniiTer,  liccc 
quoad  rci  rcfticucione  prohibi- 
ta  cifcc,cx  prxdicta  cofidcratio- 
ne,&cx  alia  non  min*  altiori,&: 
fubtiliorijna  vt  iple  Bald.tnprx 
<lictlocis,ccfet,caufa  poflcuoria 
per  fc  lbmpca,eratmomccanea* 
aquaprouocare  n6liccbar,iux 
ta  d.l.vnic.decifione:quado  vc- 
ro  in  prxditta  fentcrfa  fiuctuu 
codenatio  cotincbatur.appella 
tio  permifTacrat  rationcniixtio 
nisineac6tct£,&  nfultacis  ex 
frncluu  c6'.Jenationcvquafi  fru- 
c^  u  u  con  d  e  r  at  io  p  ofTc  (sior  e  c  u  = 
propriccarc  mifcerctialioqui  e- 
nim  mometancn  poflcfsionul- 
lacaufabacadmixtionc.  Incafu 
JC  1  crgo 
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&uu  quoqj  codenatio  vel  abfo^ 
lurio  in  hoc  iudiciofacieda  cft. 
Vlteri',ficut  cx  d.l.io.a  fentetia 
pofl~cflbriaprouocaripoterat,& 
a  fru&ib9  quoqj  admittcbatuc 
fupplicatio.Dcinde,ficutcxd.I. 
lo.prouocationi  non  defercba- 
tur  vnifiquoad  cffccludeuolu- 
tiuu;&  quoad  frucY  cadc  obfer 
uatio  eratina  fimul  cu  ipfafcnte 
tia  poiTcfsionis,eoru  ficbat  cxe- 
cutio,abfq-,vllafufpefione.  Po- 
ftremo,  ficut  ex  prxdicta  noua 
fanclione,quoad  neutru  cffcdtu 
fupplicatur  a  poflcflbrio  ,  ncc 
quoadfru&us  exprxdictis  co- 
fiderationib9  fupplicari  dcbct. 

Tcrtio  refpondetur,inpoflcf- 
fione  mometanea.de  qua  Bald. 
tractat  in  d.l.vnica ,  frudtuu  co- 
dcmnationc,vcl  abfolutionem 
non  vcnire,cum  dc  natura  hu- 
ius  momccarij  iudicij  non  finr, 
vt  in  c.S.n.  1 3-&  feqt  ciibus  do- 
cuimus,&hic  n.  i  o.Si  quis  itaq; 
codcneturadeorum  reftitutio 
ne,cu  fentctia  in  hoc  cafu  conti 
neat  quid  diuerfum  a  poflefsio 
ne  momctariajvt  conftat  ex  co 
muni  Do&orurefolutionein  I. 
i. ff.de  acq.po(T.nil  miru  Baldo 
placuiflc,diuerfu  remcdiuneccf 
fariuforein  cafu  mixtoreftitu- 
tionis  frucluu  in  ietctia  cotcto, 
qua  in  cafu  fimplicipoflcfsionis 
m  e  re  mcmeta  nc£.  Scc9  vero  cft 
in  qurtficne  inqua  verfamur 
poflcfsionismixte;,  &nomerx  ^  verx  poflcfsionis,cuimifcctur 
Tcntftx  copcterc  incepit ,  fru-  proprictas  j  quo  cafu  cu  fru&us 
:  j  y.  noa 


crgo  Tenut^.quia  no  agitur  dc 
mcra  moraetanca  pofiefsione, 
fed  de  ea  quc,  proprietate  habec 
admix:a,prouidit  Regia  lexdc 
cima,  vt  quauis  fcntctia  cxequi 
debcret,  nihilomin9  fupplicari 
poflct,  non  folu  quoad  fru&us, 
icd  &  quoad  ipfa  poflefsioncjc- 
xecutio  tamc  poflefsionis  &fru 
&uu  ftatim  fierct.Diftac  itaquc 
hic  cafus  a  cafu  Baldi,  cu  ipfc  lo 
quaturin  mcrapoflefsione,abT 
quccxamine  vlio  propricratisj 
in  quo  iudicio  momctaneofru 
c~t9  novenicbat  rfecus  vero  cft  in 
cafu  noltro  Tenutc; ,  in  qua  ex 
d.I.  icfru&us  veniutj  &  ideo  Ci 
coru  codcnatiofa&a  fit.exequi  38 
debet  fimul  cu  ipfa  poflcfsione: 
cxecutionc  tamc  fa<3a,fupplica 
ri  poterat,  vt  repararctur  dam- 
nu  quod  grauatus  fetirct.Et  cu 
cx  noua  f  a&ione  fupplicatio  in 
terdicta  (it  quoad  poflcfsionc, 
cx  rationib*  &  cofidcrationib* 
3*  inc.i2.anobisaddu£tis,&quo, 
ad  frucT  quoqjprohibita  erit, 
cx  fuperiori  refotutione:cu  iure 
Regio  infpecto ,  poflefsionis  & 
fru&uu  cadc  ratio  habita  fit:ori 
ginc  eriim  Tcnutc.  attcta,iux.l. 
^.tit.y.lib.  5  .copil.cu  folu  dc  Tc 
nuta,&  no  dc  poflcfsione  difcc 
ptaretur,necaefri!c"tjb9  difccp 
tabatur,imo  nec  illius  iudicij  c- 
37  rat,vtinc.8.animaducrti.Pofte£ 
vcro  qua  ex  I.  ib.  fcq.  rcmcd!u 


^onfintquid  diucrfumab  ipfc      eflct.  ad  caufandam  fruduum 
poflcfsionc  ,  imo  potius  ipr 
iius  pars.L  fru&us.  ft.de  reiyen- 
dicatione ,  iudiciorum  diuerfir 
tasncceflaria  non  eft,  ideoquc 
tam  de  poilefsione  ,  cjuam  ds 
fructibus  in  Tcnutc  iudicio  cor 
gnofcitur :  hoc  cnim  poflcJTo- 
rium  Tcnutae  rcmedium  om- 
uia  fimul  interdi&a  continet, 
yidciicet,adipifccndx,  rctinen- 
dx ,  atquc  rccupcrandx  poilef- 
fionis,  vt  farpe  diximus ,  &  iatc 
Cxplicat  Antonius  Gomczius 
in  1.45 .  TaurLex  num.  1 27.  Mo- 


acquiuYionem  t  vt  notat  prrc- 
dicla  glof.  in  1. 3.  £.  cx  contrah 
rio.  ft.  de  acquirenda  poiTefsio- 
^e^uamcommuniterfequun-  : 
tur  Do&orcsibi  ,  tefte  Iafonc 
num.  34.  poft  Bartolum  in  L  h 
iur.num.2.fl:.dc  funis.  Baldum 
in c.  i.$.Marchio,n.2.  quifctid. 
darc  poilunt,  &  cundcm  lafoj. 
ncm  in  §.  rurfus ,  num.4.  Jnft}. 
dc  aclionibus ,  &  docct  Caftj- 
Uus  in  L45.  num.  1 1.  Gome^ius 
ibinum.  106.  ad  finem :  fortitV 
crgoprocederc  dcbct  in  cafu  dc 


lina  lib.  3.  c.  1 3.  cx  numcr.  2.  &  43  quo  agimus ,  cum  lcges  noftre 


in  quocunque  interdiclo,  vcr 
niunt  fru£tus,ctiam  ab  alio  pcrr 
ccpti,faltcm  a  ccmporc  licis  con 

40  jceibtar. Lin  intcrdidis.  fE  dcinT 
jcrdidtis,  a  fortiori  crgo  id  ipsu 
dcbct in  hoc  iudicio  procedcre* 
<juia  proptcr  cranslacionem  pof 
icfsionis  a  iege  fa&am ,  fpcciali- 
?cr  in  co  agicur  interdi&o  Vti 
|>ofsidctis,in  quo  ador  cft  bona? 
fidcipoiTeflbr,  qui  fack  fru&us 
fuos.i.inbonx  fidci.ff.de  acqui- 
rcndo  rcrum  dominio.L  vidca- 
piusin  i.§. inFauiana.ff.de  vfu» 
ris.l.qui  fcic.§iprxtcrca,codcm 
titu.  tradunt  communitcr  fcri* 
bcntcs  in  1.  cx  diucrfo.  §.  i.ff, 
dc  rcivcnJicacionc  ,  &  in  cap. 
grauis,  dereftitu.  fpoliatorum, 
Et  confirmatur»  quia  quanuis 
L45.fo.lum  transfcrrct  ciuilcra 

42  poilcfsionem  ,  fufficicns  hxc 

  V 

.  .  .    .  ;  «.    •  >  ......  - 


non  folum  ciuilcm ,  led  &c  na- 
xuralcm  poiTefsioncm  transfcr 
rant>  imo  &  dominium  ;  cum 
Jex  translationcm  fimpiiccm 
non  faciat  in  fcqucntcm  in  grar 
/du,  fcd  in  cum ,  qui  vcre ,  8c  le> 
gicimc  fuccedcrc  debepi  in  vc- 
ruth  itaquc  dominum  tranf. 
fcrt,  non  infimpliccm  fuccck 
forem,  &  dominum  abuiiuiim> 
vt  docie  cxpiicat  Baldus  confii 
141.  a  num»  3.  iib.  1.  Ex  qui- 
bus  cum  fatis  conftct ,  frudtus 
inmatcriaTcnutae  noncifcdi- 
uerfos  ab  ipfa  poilefsionc  , 
rurfus  alia  aclionc,  alioque  mr 
dicio  opus  non  cilc  cos  petcrcj 
iuridice  concluditur,  diucrfuni 
ciTc  cafum  Baldi  i  cafunoftro, 
in  quocum  fru&us  poftcfsioni 
.  adha:rcant,  fublata  ftipplicatio- 
nc  in  poifefsionc ,  ctjam  in  fru^ 

5  . . .  c^tibus" 
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iftibus  fublata  cenfecur ;  cuni 
tadcm  fru&uurrt  ratio  hi  * 
beacur ,  &  non  diuerfa,  vt  in  ctf* 
fuBaldi.  •  -  ^  • 

44  Quarto  refpdndetur,nam  ih 
cafu  Baldt,qurper1cncentfa  ob- 
tinuit  poilefsionerh  momcnta- 
ncam  ( &  no  cx  legis  cranflatio- 
•ne)dc  nouo  pcr  prnedictam  fch- 
tcntiam  poflckioric  acquiliuic, 
•cum  antc  fentctiam  lcx  in  cum 
non  cranftuliflec .  Si  ab  alio  ita- 
que  occupata  potfefsio  fuifTct, 
&  fruttus  a  pollciTore  clleht  per 

ccpti,tucfi  prcdi&us  poflTdTot  4tf  ferri,&  frudus  in  alium,  contra 
in  reftitucione  fru&uuconde.n      naturam  tk  decifionem  legis, 


&ris,qui  Obtihe*,^dWic,**t 
ttdua  pouc&kVei  dctur  pet  fbtHr 
tcntiam,  ficutta  cafu  Baldi, tttt 
viahs  condctnnafi  dickur  in 
fructibtts,quos  rte/ccpitiC&h  hi 
toon  pcrtineant  ad  verum  «fO- 
ccflorem  ex  eftettu  fententisi 
tjua?,  vt  diximus ,  nihil  de-ndaO 
dac  vinccnti,fedloiumdcclarat> 
pofleisionem  in  eum  cum  firu- 
CtibuS  fuiilc  t ran flatam ,  tanqu£ 
parte  infeparabili  ab  ipfa  poflef* 
fionercum  polfefsio  fcilicct  nul- 
latcnus  pocucricinvnumcrank 


natustuiftet  ,  recte  ccnfuitBaU 
dus  i  cum  frudtuueondemnatio 
ficdiftmcta  a  polFclsione  mcre 
momeianca,ab  hac  fruttuii  con 
dcmnarione  prpudcari  polfe,  1U 
cetho  liccret  appellarc  a  fentcn 
tia  lacain  polfclforio :  na  quoad 
fructbs  mixtura  habcc ,  tk  fi  de 
ci*  no  admitterctur  appellacio, 
cgredcrctur  (cntentiatcrminos 
tk  natura  poflcfsionis  momcn- 
tarix .  Sccus  vcr6  eft  in  matcria 
45  TenucijCiim  in  ca fcntctia  pof- 
fcfsioncm  non  confcrat,fcd  iolii 
Senatuspronuntict,  vinceccm 
tuendujn,derendcndum,  &  co- 
feruadum  in  poflefsione,  quam 
lcx  in  cum  tranftulerac:incerdi- 
ttumiraque  vcipofsidecis  ,locu 
habuiuc.Qua  racione  fruttus  in 


Frti&us  pendentes.ff.  de  reiven 
dicationc,  vbi  glof.  vcrbo ,  pem 
dentes >  egregie  in  propofito  in» 
quit,  in  hoc  calu  fcparari  non 
pofle  fruttus  a  pouclsionc,  cum 
vnionem  habeant  >  vtcius  ver» 
ba  oftendunt,  ibi :  Et fic  cadem 
<vendicatione  n>cniunt ,  propfeir 
n/mtatem .  Qua  rationc  dotte 
cxiftimauit  Baldusinc.  i.  ver£ 
fi  <jut  ex  parte ,  vcrbo ,  fuccede* 
re  ,  dc  pacc  Conftant.  in  vfi* 
bus  feudorum ,  quandoresre- 
ftitui  debet ,  intclligi  debere, 
cum  fruttlbus  pendcntibus , 
eciamfi  non  cxprimatur  .  At- 
quc  fimilitcr  Afflittis  dccifione 
1 88.  in  principio  docct,  fcntcn- 
tiam  |  quae  rcm  adiudicat ,  & 
cum  fru&ibus  pcndcntibus  in- 


hoc  intcrdicto  vcniunt  (imul  47  tciligendam  ,  ctiamfidccisin 
cumipfa  poflefsionc,  cum  fta»  fcntcncia  mcntio  rada  non 
timpoftmc^temvltknipoucll      fucrit  .  Qup  reipicic  indiui- 

dua* 
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dualitcr  Bertcandi  doctrina  cof. 
g.exnu.i.lib.  i.ccnientis,quan- 
do  dorainium  hindi  in  alium 
transfertur  ipfo  iurc ,  accipi ,  & 
intclligi,cum  frudibus  pcndcn  • 
tibus  j  lunt  cnim  pars  mftpanu 
bilis  ipiius  rei:  dc  quo  vidcndus 
cil  Couarr.  lib.  i.  variarumre- 
folutio.  c.  i^.num.  i.  &  vltra 
jpfum  Mcnochius  remedio.6.  jo 
iccuperanda:,anLim.45.  &lib. 
2.  dcarbitrarijs,  ccntuiia  3.  ca- 
fu.  z$6.  anum.  5.  Hxc  itaquc 
cit  limitatio  communitcr  reccp 
ta  ad  Baldum  in  d.  L  vnica ,  nu» 
9-  &  10.  ncmpc  yt  eius  opinio 
noprocedat  rcipectu  rructuum 
pcndcntium  ,  nam  tunc  fi  fiat 
cxccutio  f:ntcntix  latx  fupcr  rc 
poflcifa,  rict  cxecutio  conlcquc- 
tci  in  frucVibus  pendcntibus, 
cu  infcparabiics  iint  ab  ipfa  pof- 
fcfsionc ,  vt  docet  Matthxus  dc 
AfHiclis  dccir10ne7.nu.9-Mc- 
noch.rcmcd.4.adipilccndx,  nu. 
800.&  remcd.6.  rccupcr.  num. 
46.Cxfar  Contardus  plurcs  rc- 
fcrcns  in  d.  1.  vnica,  limitatione 
i.num.68.&  69. 

Infcrtur  ergo  ex  prxdictis,in 
cafu  noftro  Tcnutx ,  cum  fru-  5 1 
ttus  perceptinon  fuerinta  vero 
poiTcflbre,  de  eis  tanqua  dc  fru- 
ct  ibus  pendentibus  iudicari :  na 
cum  d  eficiat  ad  eoru  pcrccptio- 
ne  &  acquifltione  legalis  tranf- 
latio,abfcjuc  caquc  iola  detcnta- 
tio  fucritapud  percipicntejixc 


no  potuit  in  co  caufare  fru&uu 
acquiiitione :  fcmper  iraque  rc- 
maiit  poilcilbr  illc,  in  quem  ler 
poircisionctranftuJit,  ne  apud 
Juos  in  iolidumpolTcisio  dctur, 
omni  iurc  rcclamatc,vt  in  indi- 
uiduo  queitionis  noitrx  arbitra 
tur  Bald.conf.141  jium.idib.i. 
vbi  air,fi  ftatuto  poifefsio  tranf. 
fcratur  in  hxrcde  ipfo  iurc,  fi  il- 
lc  qui  non  fuit  hxrcs ,  ingredia- 
tur  poilcfsionc  bonoru  hxrcdi- 
taiiorum,ingrcirum  cile  nullius 
momcnti,ncc  fructuum  pcrccp 
tioncm  induccrc. 

Exquibus,fiquidiudico,  (a- 
tisfit  fupradittx  Baldi  opinioni» 
deduciturquc,  quatii  diitct  cius 
caius  a  noilro,&  diucrfitas  lcgis 
vnicx.  Ciidcmomcnranca,  & 
cius  matcrix,  a  matcriaTenu- 
tx,&  intclledu  legis  Madriti,& 
aJiaru  de  Tenuta  loqucntiu.Vl'» 
•  timoque  refpodetur,  Baldi  opi- 
nione ,  ctli  in  cafu  diucrfo  pio- 
cedat,&  refpcclu  momcntancx 
pofle&onis ,  qux  loge  diitatab 
ea,  dcquanos  agimus,vtcxfu- 

EcrioriLus  liquct,iatis  cflc  nihi- 
>minus  deiurccomunicontro 
ucrfamj&  dc  hac  rc  omnino  vi- 
dedus  cit  >€gidius  dc  Boccatijs 
m  annotationibus  ad  l.vnica.C. 
ii  dcmome.fol.ii.n.z.  quiacri- 
tcrinuchiturc6tracos,qui  Bal- 
di ,  &  fcquaciu  audofitate  frett 
cotcdut ,  dcfercdu  cflc  appclla- 
tionia  fctctialatain  pcflcllbrio 
K  4  con- 
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contincnte  fructuum  condem-  nc  &  cjuoad  fru&us  fupplicari 

nationcm,&dictonum.7.&:  1 3.  non  potcft,  cum  cadcm  rructuu 

ait,  nunquam  apud  Rotamfcr-  ratio  habcri  dcbcat  in  caiu  dc 

iuatara  fuiflt  Baldi  opinioncm:  cjuoagimus,  vtiupcriusfunda- 

dcfol.44.nu.  1 1 7-fcribit  hxcvcr  uimus .  Et  quia  cadcm  rcfpcctu 

ba ;  Eji  contra  communem  obfer-  fruchui  mi litac  ratio  \  lcx  cnim 

.uantiam  Curiai  t        commum  noua.nc  litcs  diftcrantur,  fuppli 

^pinioncm,^  tjuia  fu\citantur  po-  cationcm  prohibuir,  &  lanc  ide 

jieartou&iitesffpcr  JruEiiaus  defru&ibus diccnJumcll:alio- 

•txpcnfis finito  articulo  pojfejforij,  cjui  legi,  &  cius  rationi  decidcn 

nojira mtercsl, imbusnon nje-  di  non  ciTct  fatisrattu ,  ii  dc iru- 

xari.Lminoribus.fj'.  de  minoribus,  cYibus  fupplicadum  forcr,prop- 

ft)  huiufmodi hommcs  lites  exqtti  tcr  magnam  dilatione  ,  cjux  cr 

rcntcsjmprobi,  ft) pcruerji appel-  prxdicta  fupplicatione  rcfulra- 

Untur,ft)c.  Hactcnus  A^giuius.  rec ,  cjuam  lex  toilcrc  voluir ,  vt 

. .  Necjue  obltat  tcrtium  fun-  cx  cius  fcric  fatis  patct.Cum  cr- 

damcntum,in  cjuodiximus,no  go  a  polIcHbrio  lupplicari  ne- 

uam fanctioncm  cjuoad  poilcl-  cjuear,  ncc  a frudlibus iupplican 

fionem  tatum  fupplicationcm  dum  eit:  cjuia,  vt  eit  toiies  rcpc- 

prohibcrc ,  &  idco  non  exten-  Titum,cum  idem  fint  iruccus  cu 

dcnda  ad  fru£tus;;um  ius  com-  ipla poirdsioncnon  potcft,  ncc 

munc  corilgat ,  &:  prxdlccas  le-  dcbct  dc  eis  diuci  io  iu  rc  cenfei  I; 

gcs  nonam  &  decimam ,  a  qui-  &.indiuidualiter ,  quando  lex  fc 
bus  fupplicatlo  non  intcrdice--  fundatin  dilationecuitada/up- 
batur.Reipandctur  enim,in  ca-  52  plicationi  locum  non  cfle,  ccn- 

noftro  cxtenfionem  non  he-  ler  Bald.conf  3  30.num.8.  lib.  1. 

ti ,  £cd  comprchcniioncm  fru-  Ncqucobftatquartum  fun- 

ctiium  in  ipfa  poilcisione,  acjua  damentum,dum  in  co  oftcndi- 

proptcr  pioprietatis  admixtio-  mus ,  quando  lex  cft  odiofa ,  & 

Bcmfcparari  non  pofllin^vt  la-  aducrius  iuris  principia,  prolit. 

te  irLrelponiione  ad  fccundum  bitionemin  piincipali ,  non  co- 

fundamcntum  prxdiximus.  prchcnderc  acceiloria,  &  emcr- 

Rurfus.quiaquando  fuppli-  gcntia.Sumusenimcxtrahunc 

catio  in  Tenuta  pcrmiila  crat,-  caium,ncc  hicdiiputarcconuc- 

cjuoad  fructus  etiam  fupplica-  nit,quandoiubpi'.ncipaliaccc£ 

barur.Cum  crgo  a  noua ianctio  forium  comprchendatur ,  &  In 

ne  prohibita  iit  prouocatio ,  ex  cjuibus  cahbus  hxc  rcgula  limi 

cadem  prxdicta  comprchelio-  tandaiit-j  illudcnim  ui  Tcnn- 

..-1  tx 
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tSFmatcria  compertum  clrjfru- 
titus  iijfeparabiles  efle  ab  ipfa 
potfefsionc,cx  fupcrius  traditis, 
&ineis  tanquam  dc  cadcm  rc 
iudicaridcbere,  cum  ipfiusrci 
pars  lint.l.fructus.  fT.  dc  rci  ven- 
dicationc .  Deinde  quia  Ci  fru- 


damcntu,  dumdocuimus,  duas 
adtioncs  in  hoc  iudicio  incfle, 
alteram  de  rc  &:  de  pofleisione 
ipfa,aliam  vero  dc  fructibus:fub 
actionc  itaque  poflcflbria&:  eius 
prohibitione,  non  vidcii  prohi- 
bitam  fru&uum  fupplieatione, 


#us  tanquam  quid  acceflbrium  5^  c-um  alia  adtione  vcniant .  Rcl- 
iudicamus,neminidubium  eft,       pondctur  cnim,  in  cafu  noltro, 


Cx  iua  conditione  &  qualitacc 
nacurali,rcm  principalem  fequi 
deberc.l.  qui  le  dcbcre.$ .  tudus. 
Lcum  quis.lf.de  condi&io.caufa 


cum  frudus  infcparabilcs  firit 
ab  ipfa  poflefsione ,  vt  fupra  of- 
tenui,  vnam  &  candcm  actio- 
ncm  cfficcre ,  non  diucrfam.  Iii 


data,  tradit  Ioanncs  Ccphalus  57  interdidonamqueTcnutx,fru 
conf.5  3  j.nu.^o.lib.  4.  Vlterius,.      ctus  fe  habent  tanquam  pars  in- 


quia  in  concrarium  addu&a  in 
prxdi&o  quarto  fundamento, 
accipi  debcnt,  quando  accefsio- 
»cs  dircctx  funt ,  &  prorfus  fe- 

54  paratx,  &  diftinctx :  tunc  enim 
ue  per  leiudicantiir,&  fuam  re- 
tinent  naturam.l.  Marcellus.  fF. 
de  rcivcndicationc.  c.  1 .  de  po- 
itulationeprxlacorum.Sccus  ra 
mcn  clt,  quado  acceisiones  funt 

5  5  concrccx,  vt  in  caiu  dc  quo  agi- 
mus,cx  traditis  ab  Ifcrnia  inc.  1 . 
dc  concroucr.  intcr  mafcul.  Sc 
fceminam,  verf.  quidam  tamen, 
vbi  Aluarotus  nu.  2.  Matthxus 


tcgra  cum  iplo  prlncipali  pof- 
fcilorio  mdicio :  iucccdit  itaque 
in  hoc  cafu  regula  tcxtus  in  I.  ii 
quis  cum  totum.  fF.  de  exeptio- 
nc  rci  iudicatx ,  vbi  fcntit  gloh 
iilisvcrbls:/^/  tjitod  tbt  petitur,eft 
pars  tntegralts  prtmi  petttt.  Dcin  - 
de,  quia  quanuis  hic  dux  actio- 
nes  concurrercnt ,  altcra  dc  re, 
alia  dcfructibus/iudicij  fubftan- 
tiam  non  mutant ,  fcd  hoc  tan- 
tumius  dchdcrat,vc  dcvnaqua- 
quefpeciulis  habcacurdcrcrmi  • 
natio.glo.&  DoCtorcs  in  1. 1 .  C. 
fi  aduerius  rcm  iudicacam.  Po- 


dc  Afriictis  dccif.z67.n.  3.  Cum  5  8  ftremo ,  quia  quando  pofleflb- 
igitur  in  Tcnuta  poilclsio  &  fru       rium  interdidtum  cum  fructi- 

bus  proponicur,pro  vnn  aCtionc 
habccur,cxtcxt.  inl.fi  depoiica. 
G.  depoiiti.  ibi :  Non  entm  dtu 
Jutu  adtones,alia  [ortts>  alia  ujk 
rarHm,fcd<-una.  ' 
•  Nequc  obilat  fcxtum  funda-J 
K  j  mcn- 


dtus  concrcta  uof ,  ciufdcm  cflc  • 
debentnaturxfecundum  prx- 
dictam  declarationcm.  1.  cgi  tc- 
cum.  $.vltim.iF.dc  exceptionc 
rciiudicatx. 

.  Ncque  obllat quintum  fun— 
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mentum  ,  in  quo  oftcndimus,  vt  vnio  non  lxdatur ,  &  fic  fup* 
TcnutJE  mtcrdictum,  lket  eftc-  plicaiionc  vctita  quoad  poflck 
ftum  Jfic  pofTeilbciu,  in  aljjs  om-  iionem,&  quo  ad  fr  u&us  intcr- 
nlbus>pra:ter  poflefsionem,  na-  60  dicb  eric,  v t  vnio  prcualeat.  c. 
tura  Tenura:  icqui  dcbcre,  iux-       transiato ,  dc  coniiitutionibus, 


taprecft&xiegis  dccimx  dcci- 
iioncm :  &  idco  liccr  In  Tcnuta 
admittatur  fru&uum  pctitio.fic 
condemnatio,  fupplicationcm 
tamen  non  prohibendam,  ciim 
quoad  fru&us  a  legc  nouanon' 
fitcautu.  &  cxlcgcvctcri,ncc 
fru&uumpctitioinhoc  iudicio 
veniret ,  vt  in  interpretatione.I. 
$.rit.7.Iib.5  Comp.omnes  con- 
ucniunt.  Rclpondetur  cnim, 
lianc  docVinam  veram  cfle,Te- 
nutx  originc  attcnta,  iuxta  tcr- 
minos  dicto:  lcgis.p.  pouca  vc- 
ro  quam  Tcnuta  pofleflbrium 
remcJium  cft,  ciim  in  intcrdi- 
dis  poirciTorijs  vcniant  fruclus, 
Vt  fupra  rcfoluimus,  confcqucs 
cft,  fupplicationc  piohibita  in 
pofleflorio,  &c  in  fiuctibus  vcd- 
tam  ciTe,  ciim  a  polfclsionc  fcpa 
rarincqucat,  iuxta  fupcriorcm 
rcfolutionem .  Qjp  rcipkitalia 
confideradoj  namcum  in  hoc 
intcrdicto  poflcflbrio  fru&us  ha 
bcantvnioncm  cumipiapoiTef 


vbi  Felinusuu.6.  fcprobat  tcx- 
tus  in  crccolcntcs>de  ftatu  mo- 
nachorum ,  docct  JRcbuftUs  in 
praxi  beneiiciaria^tit.de  vnioni- 
bus,nuw  i.Pctrus  dc  Perufioin 
tractatu  dc  vnionc.c.2.num.  1 8. 
pofl  Bart.  inL.i.  $.coha:redcm, 
in  principio,ad  lcgcm  Falcidia, 
Innoccntium  in  cpaitoralis,  de 
priuilcgijs,anum.i. 

Nequc  obiiat  icptimum  fun 
daracntu,  in  quo  uiximus,  qua- 
dodux  caufc  iuntcomplicaca:, 
quarum  vna  rcfpuit  appcilatio- 
ncm,alia  vcrb  admlttit,  in  vtra- 
quc  etfc  admictcndami  &  ficno 
ioliim  quo  ad  fru&us  4  vcni  etia 
corum  refpe&u,  quoadpo/TcA 
£oncm  quoquc  iupplicationi 
locum  eiic.  Rcfpondetur  cnim, 
in  cafu  momcntanex  poflelsio- 
nis,  a  qua  non  pFouocaturjiuxta 
dictam  1.  vnic.  Cli  de  momcn- 
taucapoflefsionc,  fi  frucluum 
condemnatio  fiat ,  ctfi  quoad 
cos  appcllari  pcrmiflurn  fit,quo 
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fione,exdoctrinagloflxin.l.fru  61  ad  poflcfsioncoi  tamcn  fcntcn- 
Ous ,  vcrbotpendentes.  ff.  dc  rci      tiara  cxequcadaai,&  fructoura 


vendicationc ,  licet  dubium  fa- 
ccret  prxdicta  lcx ,  an  quo  ad 
tt\i€t  as  ciTct  intclligenda,neccf- 
farib  proptcr  vnionis  naturara 
cam  intcrprcrari  debcmus  ita, 


cau&m  appcllabilcm  non  tra- 
hcrc  ad  fc  caufam  momcntanca 
non  appellabilemi  vcrius,  &  rc- 
ccptius  cfle,vt  Baldum  intcrprc 
tando  docct  Ripa,  &  Rolandus 

aVallc, 


;fecrdmufe«rt 


6z 


a  Valley  proucejbaiicfcrr,  &:  fc« 
i]uimtf  MeriocHius  de  adipiiccri 
da  poilofsionc^cmcdio  4.  num« 
H&9iC\itn.  cribus'tequcntibus;& 
^uancjoaliquacauia  fucriccon- 
iuncrim cractatafupcr  pofldlb-r 
*io,  iu  tjuo  prohibctur  apoclla- 
tio,&  fuptr  pctitorio,in  cjuo  pcr 
mittiturjdummodb  fupcr  pof- 
fcllbrio  tanrum  fententia  rera-» 
tur,  appcllationcm  reijcicndam 
deci&  Rota  diucrf.  dccif.  263, 
murr.*i&z  2»partc  i.&decif  34, 
num.8 jpar.  2.  &  ccnfcc  Decius 
confo.8.per  rotu,Corneus  conf 
lO.num.  3.1ib.4.Cxfar  Contar- 
dus  dc  momct.iimit.2.rat.  mix- 
turx.  §.  5.  num.  x  3.  &  in  fpccic 
cafus  noftri  docct  Sarmicnto  dc 
reddicibus  Ecclefiair.  par.3.c.  2, 
num.  27.  ibi :  Et  tta  intelltot  de- 
bet,quod dtci  folet,  qttod ubt  caw 
ja pojjejjort)  ft)  domtnij  funtco- 
pltcat£,etiamtn  pojJeJJort\s  dabi' 
tttr  appellattofvt  notat  'Bald.cof 
t+i*  circa  fn.  Itb.  1 .  g)  330.  ideo, 
wjidtbitum Jateatur  reus,  iicet  ne 
get  tus  hypothecd/velres  Jitiudt- 
cata  (uperhoc ,  femper  appellari 
poterit ,  ettam  m  interditto  Sal- 
uttm>,  ev[  Jire  in  ms  terminis  re  - 
fpondet  'Bald.c0nf.3j  1  svolum.  1 v 
Wijienim  pars  fateatur  ,  Jemper 
deincidentt  principali,cuius  accef- 


iignsquando  dicaturmixta  eau  $ 
pojftjforij  $)  petitdrijsquodDlX 
no  ttadeciarat.^ia  quodAuguffi 
'Bero.  tnfuis  qq.  fjj.  <Vuks  yuod 
Ji  tn  retnedijs  poffeffotijs  <  jiu  i'm 
terdtitis  recupetandd ,  rettnenddi 
n/eiadtpifcendd s  reus  condeinne- 
turin  pojjefsiotte  s  fmul^  tnre\ 
Jlitutione frucluum,d  talt  Unun* 
rta pofstt  appettari,quta  mtxta  eji 
hdccognttto ,  faifuni  eft  sh\c,ejfk 
tmxturampetttorij  pojfejforij%. 
tjuta  in  tnterdtiiis  etia  fua  natura 
*vemunt  fruSius,  t/t Jitntmtifstx 
ma  turis principia.ff.de  <vi>f§)  rub 
arm.  tnL  t.§.  txdie,ff.quod?vit 
aut  clam.tn  l.  is  quipuicu.§.  quod 
autem  prdtor,Jf.  detnterdi£t<%} 
tnl.3  xum  tbi  notOfis*  Citm  ergo  c* 
natura  interdi£torumsftuclus"ivt- 
niant,  nejcio,quopaclo  ex fruEtti» 
condernnattonemixta  caufadicar 
tur,<jud  Jimplex  qjpura  ejlsnec 
altqutd  extraneum  ajita  Jimpltci, 
natura  continoat.%a  quod  'Mald* 
CJi  de  momentpoJfeJ/J.T>nicasj. 
coi.  <vult, quodratione  jruciuum 
appetletur,  no  ia\tattone  mtxturd, 
cBaLd.contingere  dicit,  fed  alta  ra* 
tione  id  ertt.  Falfum  icaquc  cjl 
fumptum  prajdicti  fundametf, 
Sccundd,  &cjuanuisverum 
e<Jcr,rcfp6dccur,inmateria  Te- 
nucx  pollefsionem  &  frudtus 


t  j  ,  ^  -  J  -  w  1    — — 

firiuintetaturtcoonofctdebetjcx.  6}  vnam  &  candcm  accionem  efri- 
Jtng.  tn  d.l.  1  .famtihdrcifff.qna  ccre ,  vc  fupradixi ,  &  frudhis 
&a(dt  not. fatis probatur  tn  d.  eiufdcm  cffc  naturac  cum  ipfa 
Lfundit,     tn  LfundtiQ)  tta  intel      polTcisione ,  &  ab  ea  non  poife 

iepa- 


• 
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feparari ,  &£icnullatcnus  cum  cari  pofle .  Refponde  tur  cnim,. 

£aido  dici  valet,  attum  fuille  in  in  quolibct  intcrdi&o  frudhis 

iudicio  ifto  c  x  duabus  caufis  co  pcri  p  oiTc,  pcxcipuc  in  Tenuta, 

plkatis.  Balduscnim  prxfuppo  in  qua  omnia  tr ia  intcrdicta  ac- 
irit,fentenrirc6demnationcm  *5  cumulari  qucunt ,  vt  fuperiiis 

procedcre  cx duabus  caufis  di-  dcmonftrauimus. 
nerus,ncpc  poflefsionis,  &  pro-         Sccundo  rcfpondco ,  artlcu- 

prictatts,&  ex  alijs  diisimiiibusj  lum  proprictatisin  Tenuta  dil- 


&  addit ,  cttam  hoc  cafu  concur 
jrcrc  debcre  fcntcntir  notoriam 
iniuftitiam.  Baldi  itaquc  doclr  i- 
na  nullatcnus  cafui  noftro  appli 
caripoteft,  cum  non  vcifcmur 
in  cafu  caufc  diucrfc ,  fcd  eiuf- 
•dcm  cum  ipfapoflcl>ionc. 


ccptari  pofsc ,  cum  in  ca  .doini - 
nium  admixtumfit ,  v  t  c,  6.  rc- 
lolui. 

.  Tcrtio  rcfpodco,  tuc  alioiu- 
dicio  fructus  p  cti  pois  e,  quando 
in  iudicro  &  rcmcdio  Tcnutr 
non  veniret ,  Vt  in  caiu  textus  in 


Vltcriusrclpondccur,-Haldu  66  d.l.9.tit.7.1ib.5.Compil»cxqua 


loquiin  iniiuiduo  lcgis  vnicx 
C.  ii  dc  momcnta.  poifcf.  vt  ibi 
dedarat  in  nu.6.  &  9.  quando 
lvilicct  fcntcntia  milsionis  in 
poflcfsioncm  merc  momcnta* 
ncarotinet  in  fc  fru&uum  con- 
dcmnationcmj  tunccnimfru- 
ftuum  caukappcllabilis  clt,  cx 
rationibus  quas  fupra  adduxi. 
Diftat  tamcn  Tcnuta  a  momcn 
fcanea  poflcl sionc,  vt fuperius  of 
tcndi,cum  lixc  mera fir,  illa  vc- 
ro  mixta,a  qua  fru&us  non  fcpa 
rantur ;  Gcut  quando caufa  Tc- 
nutx  mcra  tantum  erat,&  fa&u 
fblum  refpiciebat,  tunc  cnim  in 
cafructus  non  vcnicbant,vt  c.8.' 
fatis  probaui.  Nequc  vrgct  o&a 
uum  fundamentum,  dum  dixi, 
iru&uum  caulamad  oropricta- 
tem  pertincrc,  &  idco  ll  in  pof. 
(eflbrio  dc  cis  traftetur ,  fuppli- 


iolum  de  detcntione  bonorum 
maloratus  cognofccbatur ,  ncc 
fru&uum  pcticio  vnqua  admi£ 
L  fuiv ,  ncc  corum  codemnatio 
velabiolutio  fuit  fecutaxx  dua- 
bus  coniidcraiionibus :  velquia 
depofsckione  crardKccptandu, 
vbi  dc  mciitis  proprietaristra- 
ttabatur,  vcldc  propiicrateip- 
£a,vbi  dc  fru£tibusagebaturjita- 
quc  vcl  proptcr  admixtioncm» 
vel  proptei  iudicij  naturam  in 
pofscfsorio  vel  pctitorio  dc  fru- 
ttibus  difccptabatur. 

Cum  vcro  cx  lcge  dccima  rc- 
mcdium  noftrum  no  ut  Tcnu- 
rx  mcrr  &  fimpiicis ,  fed  vcrx 
pofscfsionis ,  fructus  in  ca  \t* 
nitit,  vtcx  Molina  &  alijs  in  di- 
&oc.8.refbluimus:&  ciim  hi  In* 
(cparabiles  fint  ab  ipfa  poiscfsio 
nc,  vt  fupra  oftendi,  eadcm  pof» 

fcisio- 
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iefsionis  naturam  fcquuntur:  a  6$  nc  Tenuta:  fructus  petuntur, 

qua  poflbfsione  &  cius  fenten-  tunc  enim  corum  ablolutio, 

tia  cu  fupplicari  no  pofsit,ncc    .  vcl  condemnatio  fupplicatio* 

a  fru&ibus  cft  fupplicandum.  nemnon admittit,cxfuperio- 

Neque  obftat  nonum,&  vl-  ribus  coniidcrationibus.Etam 

timum  fudamentum,dum  di-  pliatur,etiam(iinfentcntiafru 

ximus,in  intcrdidtis  pofleflbrijs  ctuum  condcmnatio ,  vcl  abfo- 

fructuumrationehaberia  dicli  iutiofacta  noneflet,&poftcius 

tis  conteftationis,&  idc6  de  pol  69  pronuntiationcm  avincctcpe- 

fefsionis  natura  non  cfle.cum  tatur  fupcr  frudtibus  pronun- 

poflefsionis  ratio  habeatur  ab  tiatio  ,  vt  multoties  vidimus: 

ipfoinftanti,&momentomor-  harcenim  aRegioConfilio  fa- 

tis  defun&i.  Refpo  Jctur  enim,  cta  dc  fructibus  omifsis,fuppli- 

hoc  procedcrc  in  alijs  intcrdi-  cationemnon  recipit.Secusvc- 

ctts:in  quibus  cum  no agaturdc  ro eflc putarcm,  quado  fructus 

translationc poffcfsionis  1.  i.§.  in adtioncTcnutx deducti  non 

ScxuoIa,fi  quis  teftameto  liber  fucrunt.*  nam  fi  poft  fcntctiam 

clfeiuifus  fuerit,necfru&9adie  yQ  nouaacYionecotrapofleflorcm 

mortis  poflclsioni  adhqrcnt,  &  in  Rcgio  Confitoo  petatur  ,co- 

7  Ccncceflariacftlitiscoteftatio,  rumabfolutio,  velcondcmna- 

\  ccoltituatur  in  morapotfcflbr,  tio  fupplicationcm  rccipit:hoc 

&  frudt9  reftitucre  aftringatur.  cnimcafuceflantomncs  ratio- 

Cu  vcro  cx  1 45.  trasferaturpof  ncs  vnionis,&  conncxionis  fu- 

lelsio  in  veru  tucccflbre ,  &  fru-  perius  rclate^.Quinimo  dubita- 

ctus  quoque  cu  ea  adeufpe&at;  ri  poflet,an  hic  fit  articulus  pro 

cufintvniticupoflefsioncipfa,  prietatis?  Etquanquam  verius 

vt  fupradecUrauimus.Expec"ta  putarim ,  in  iudicio  pofleflbrio 

da  itaq  •,  no  eft  litis  coteftatio,cu  pcti  poflc,ctfi  coru  pctitio  in  a- 

poflHsio  defuncTi  continuctur  ctionc  Tcnutse  clTetomifla  j  & 

tn  vocatu,  &  fubftitutu ,  cu  qua  Confilium  Rcgiu ,  magiftratu 

fii.ctusconnexionchabetj.fru  compctentcm  cflc ad  condcna- 

ctu;.ff  dcreivendic.Conftatcr  tioncm  vclabfolutionccefcam, 

. '  eigo  ftflcrimu$,  ficut  cx  noua  cx  adduclisa  nobis  in  fcholijs 

lai hti '  obc  a  fentetia  Tcnutjc  no  ad  l.penultima  Styli,  ex  nu.  3  8. 

pi  ouocatur ,  nec  quoad  fru&us  &:  in  cafu  contingcti  fuper  am- 

iu^pficationemadmitti.  plifsimo  maioratufic  Scnatus 

.     Quod  tamen  fic  accipien-  cenfucrit    cum  tamen  actor 

dum  cit ,  quando  in  ipfa  actio-  71  fru&us  aTenuta  fcparauerit,& 

►  alia 
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a1'anoua  a  ftionc  pcticrit,fuam 
propiiam  :unc  ac  pcculiorem 
naturam  fiuctus  ici]uuntur,&: 
r.on  Teiiurx:quo  cafu  locum 
habcbit  doctrina  Baldi  ind.  I. 
vnic.  C.fidemcmcntaneapoi- 
fc(sionc,nJ.s.9.&:  lo.vt  quanuis 
quoad  podcisioncm  fupplica- 
tioni  ncn  fit  locus,quoad  fru- 
dh.'S  vero  iupplicari  polsir,noua 
cniin  far.ciio  ouoai  Tcnutam 
tnntum  prouocanonem  proiu- 
buic,  in  oiTntunc  rrudus  funt 
Comprchcnfl,  quando  c.idcm 
acltone  veniut,fit(cparari  nc- 
qucuntab  ipfa  Tcnuta,iuxufu 
pcritis  tradita.In  hoc  tamcn  ca- 
iu  frUvtus  dc  pcr  fc  fubfincrc 
polTiint,3c  fua.n  habctnatura, 
&  qualicatcm  diilindammatu-, 
ram  itaque  Tcnutx  fequi  non 
dcbctjVtcxprcfsim  probatur  in 
Lfi  fundus  .ri.procmptorc,il>i:. 
Propriam,^  lepiDzium  condi- 
tiontrn  buitnc%sh\  gl.  vctb.condi 
tione,&tin  l.ti  cgo.£-  idc  ei  it.  rf. 
Pubiiciana,cav!e  obfcruatio  cil, 
probacijj  :cx.in  i.cum  invna,m 
piinc.rr.dc  appwllatio^oc  in  1.  l, 
iuncta  ^o.dw  abo, poJJcfiw.  C. 
dv  !u JLIji.  Jocct  opecuUtor  in 
ticuloue  av.tio.cmpt  .$  nunc 
fcqukur  mum.io.  Antonius 
dc  Bucr  io  iu  c.  cum  inter,  num. 
i6.\cittx  ^.j,dc  rc  iudicata, 
&  conducunt  avlnotata  a  Ioan- 
nc  Garcio  dc  cxpcnf.  A;  mdior. 
cap.  n.  nuincr.    i  Matthico 


dc  Affliclisdecifione  19  i.num. 
6.&ab  ^ccurfio  inl  cos,  vcr- 
bo, fitptruackum»  C.  dc  vfur. 
pro  ^uibus  crt  textus  In  c.  i . §. 
c  contrai  ;o,dc  inucilitura  dc  re 
alicna  facra.  A  qua  opinionc  no 
reccdendum  aibitror. 

Contrarium  vero opinor  ( vt 
nihil  omittamus)qiudobona 
maioratuspencs  fcqucft  re  funtj 
nam  etfi  in  Tcnurapctitifru- 
clus  non  cflcnt,ncc  in  fcnten- 
tia  coi  um  dedaratiofacln ;cum 
tamcn  a  nullo  podcllbrc  fint 
pcrcepti,fed  dicantur  fructus 
pcndcntcs.&  dcpofui  cuftodix 
caufa ,  fi  cx  p6ft  fa&o  Senatus 
iubeat,ut  vic-tori  tradantur,hxc 
fcnt<ntia,fiucintcrlocutio,fup- 
phcaiioncm  non  recipict.  Et 
ci\  rat*o,quianoccafucum  ne- 
mo  poisidcat,non  dcbemus  iu- 
dicarc  hos  fru&us  taquam  rem 
diueriam  ab  ipfa  poifefsionc, 
pcrtincnt  itaquc  ad  cum,in  cu- 
ius  fauorcm  icntcntia  poiTcf. 
foiia  lata  fit,  connexionis,  &c 
v  n ion  i s  v  i , v t  fu p r a  d ic cba m  u s : 
cum  in  prxfcnti  cafunonpof- 
fit  dari  diuifio  &fcparatio  in- 
tcr  poiTcfsioncm  ,  &  fructus. 
Rurlus,  quia  fequeftratio  di- 
ctorum  bonorum  ad  hoc  aliti- 
gatoribus  fuit  pctita,&  a  Sc- 
natu  decrcta,vtfruclus  adcum 
fpe&cnt,qui  in  poflefsionc  vi- 
ccrit:  tflc  igitur,qui  ip  acrua- 
:  -  lcm  poffeisionem  miffus  efl,& 
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fru&us  quoque  confcquitur  abf 
qucfcparacione  aliqua,  cum  fen 
tcncia  vnicim  dumcaxac  con- 
tincac  decifionem  :argumcnco 
tcx.  in  L  CarmcDa  Pia.  ft.  dc  iu- 
lepatronacus  ,  &  in  L  cciarn, 
§.  i.ff.dcminoribus.  Incuius 
confirmacioncm  aflcro,  &  af&% 
mo,inardualite  Tenucx  Rc- 
gium  ConhTtum  dc  fru&ibus 
icqueftraris  nihilprouidiile,  (cd 
folum  dc  tranflacionc  poflcfsio- 
nis,  &  avincenrcpecicumfuif» 
le  dccrccum  dc  frutYibus  cra- 
dcndis ,  \cum  in  poflefsione  ob- 
tinuiflet ;  quod  ei  fuic  impar- 
ticum ,  non  daca  copia  petitio- 
nisparciaducrfc  ..  Et  quanuis 
iccurius  puccm  ,  iicigacori  co- 
piam  dari,  a  prxditto  tamcn 
dccreco  fupplicari  non  pofle 
cenfco;  cum  poflefsio ,  &  fru- 
ttus  hoc  cafuconncxioncm  ha- 
bcanc,  vc  fuperius  probauimus: 
diftacenimhiccafus  afuperio- 
ri :  nam  quando  frutms  funt 
fequcftraci,  nuilus  cx  litigato- 
libus  rcus  cft ,  fcd  omnes  ftint 
a&ores,  quianon  poisidcnr :  ac 
quando  poft  Tcnucx  fenten- 
tiam  pccicio  fru&uum  noua  a- 
cVtoneproponicur  concrarcum 


»J9 

po{sidcnccm,cum  pofleflbr  bo- 
nx  fidei  inueniacur ,  &  fru&us 
fuos  feccric.  1.  3.  $.  ex  concrario. 
ff.  dc  acquirenda  poflelsionc, 
vbi  gloff  &  Doctorcs ,  non  de- 
buic  eos  vnica  fcntentia  refti- 
tuerc  ,  cum  ipla  nouaa&ionc 
non  veniant ,  vt  diximus  fupra. 
Nec  hic  cafus  comprehenfus 
cft  a  lege  nouifsima  Compila- 
tionis,  ica  vc  quanuis  Senacus 
cognicionem  habcat,  vnica  fen- 
tentiafru&us  excquantur  ,  fi- 
cut  fi  in  ipfa  Tcnutx  a&ione  pe 
titifuiifent.  In  cafu  tarnen  no- 
ftro  ,  cum  nullus  fit  poflcflbr, 
qui  in  frucTtbus  condcmnari 
pofsit ,  fcd  iudicis  au&oricace 
icqucftraci  fucrinc ,  vc  in  fpc- 
cic  tcxcus  in  1.  xquifsimlim , 
alias ,  fi  Caius.  §.  inter  duos.  ff. 
dc  vfufructu,nec:flaiio  cx  na- 
tura  Tcnucx  fcquicur  ,  poflcf- 
forc  &  fucccflbrc  dcclarato,  fru* 
Ctuslequeftracosad  cum  perci- 
74  ncrc  ,  vc  Iurisconfulcus  ibi- 
dcminnuic,  &  plerique  fcrip- 
torcsccnfenc,quoscongeric  Io- 
fephusLudouicus  decihonc  Pc 
rulina  20.  numcr.  6.  &  nos  of- 
tcndimusinl.  peniutima  Scyli, 
pcrcocam. 
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1  7VT  p^!mcntta3^  Tenuu  an  ojpponi pofsit.        T 1  ;1 

2  I        j^  fA£PTo^et  appellattoncm,  rit  n  excludit  remediummU 

iitatfa         -.-•■»  tii 


<]u&  illito prohartpojfunt , ;  nec  etiam  nullttas  notoria  \  nec  dia  <p* 
refpicit  tvrifiiicliottis  dejeEium. 
y  Ex  LCompdationis,  quahfcun^ue nuilitas eXciufit tfi% 
3  lntet!ig:turtex.in[.^tit.i7Mb.4.Conlpiiat! 

9  ^tdlitastjuaprouetiitexdefeclucitatims^exciudiijonpo 

rrsnatttrahsfitcttativ,  .' 

>ro  Qtsando  nultttasperpetua  efi^pponi  tciefijtcn  obfiante  ditla  1. 4. 
■j  i  Sitn  dto  tnktnali  extra  Ccnfitmm  de  Tenuta  fit  cognitumje  nullitd- 
tevpptnipctefiexdcfccluiurifdicltOnts. 

\12  i^andotriUnalincapaxre^nonobfiatUele^e  denullitatedi- 

cipstfjl.       ;  L 

PcfiprtmamfententtamTenuu  afupremo  Senatu  latamjiuHus  recur 
(ns  (berari potc(l  adimpedtendam poffefiimem. 
14  "KvMi.atcrehtba, %) cmnialio remedioexclufo ,ancenfeatur exctufit 
rcftitiiUo  tn  intesrum. 

jf  lnfummartfitmisiudhri')sre^itutio{ocumnonhaLet. 

16  An  fententid  Tcnuta  execniio  impediatur,  quando  <viclusincom- 

Hcnunficndtt,  tx  falfo  tnfi/umento  mmomtus  fimcntiam  fiitjfe  (a- 

tam. 

/  7  Qm  aliegatfentcnttam  latam  fuiffe  exfalfis  mflrumentts  3  eam  nec  tn- 

iufiamjucmiftdmdicit. 
i  s  Qttanuis  mtlitas  oppont  nonpopit,  altegari  tamen potcfi ,  effitlum  tp- 

fiusfcntcntUcefiare\cumdiuerfaremediafint. 
i9  il^i^uisappcUattoproh^itafitynulhtaf^     aliaiuris  remedia  fint 

uatta^non  tamen  aduerfartj  ctrcumentionis  aUegatto prohtietur. 
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Jto  \cnicniiaiataex  falfoinfirumcnto^uamu  rem  iudtcf- 

tamjn  irrttum  rccidtt.  . .         ,  , 

21  Etiam Ji  abfqite  dob  ackcrfar.ij  mfirtimemafalfa  produHa  fint ,  ft) 
ex  eis  (entemiajeratursnon  fujiinetitr. 

22  AtfifalfitaAprSumtatexciroretabettioriHyftJncn  ex  dvlo  yvfhtlomi- 
nus  inftrumcntum  falfum  rcmanet ,  ft)  fentemia  ex  eo  lata  nuUim  eft 
ejjettus. 

2 s  Falfitas  no  folum  refcindit  Ittem principalem  auoad proprietatemfcd 

ettam  quoad pojfefsioncm.  -      -    .    .  - 
24  Pofl  fententtam  Tenuu  non poteft  cognofit  de falfitate  infirumenti. 
jfj Sentetitia  lata  ex jaljo  mfirumtmoytpfo  turc  laictydonec  ope  reftttu- 

itonisrefctndatur. 

2<i  De  tudtcio  refcindenti  non poteft  cognofit  apudiudices  Tcnuu,pofiqua 
. ..  fimentiam  tuiertnt. 

j 7  Exceptiones  altions  quasltonis^in iudtcio  Tenuu  controuerti  pojfunt 
.  •  apte  fententiam>fed poft fententtam  nonopponuntur.nifiiri  iudtcio  prp 

2 8  Qtuflto jaifitatis  non  impcdtt  mifsumem  mpojfefsionem. 

Jt9  Quj  tttulum  habetyin poffefsionem  beneficy  mittendus  efi.  t 

jo  Omms  cauja  pojfejforta  btneficialu  hafat  admixtam  proprieta- 

tem.  j 
ji  Pojfejforium  dtui  Hadriam  multum  dijfert  d  poffefforto  Tenu- 
.  u. 

22  Ex  --1'tiu  ludiao  aiiud  mntmpedttur  ,nifi  ex  iSo  altcriut  depcndeat 

determinatto.  > 
jj  An  falfttas  oppont  pofsit ,  doncc  rcs  iudicataficrit  executtoni  man- 

r  -  data. 

$4  Omnts  oppofitio facla  posl Jcntentiamrfu*  tranfiuit  inrem  iudicatam, 

non  impedtt  executionem. 
j/  Dtttto  Qualtfiunqueyproptcr  cius gtntralitatcm ,  adcafus  improprm 

tra  ttur% 


*  *  • 

.< 


.  .J 


-    .     -:X    .  QVAN- 


Digitized  by  Google 


\6i  De Tenuta,feu  rcmed.poflefTor. 
QVANVIS  ASENTENTIA 

Tenut^  fupplicari  nequeat,an  aducrfus 
cam  nullkas  opponipofsit,  vcl  aliud 
iurisremedium  competat, 
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SENTENTIA 
Tcnutx  quoad 
vtrunqucefTc&u 
prohibitam  fup- 
plicationcm  euc, 
prxccdentibus  capitibus  oftcn- 
dimunc  vcro  tractare  oportet, 
an  &  nuilitas ,  aliaque  iuris  rc- 
mcdiaadueriusprxdidam  fen  3 
tcntiam  vctita  hnt.  C  enfeoque 
( difputationc  omifla  )  pratdi- 
chm  nullitatem  poftfcntcntia 
opponi  non  poflc.  Nam  quan- 
uis  iex  quae  prohibet  appella- 
tionis  bencficium ,  non  cxclu- 
dat  remedium  nullitatis,  dum- 
modo  principalitcr  deducatur. 
1.  prccipimus.  C.dcappellatio. 
Luncimus.C.dc  teftamentdatc 
Abbas  in  cap.inter  caetera,a  nu- 
mc.  i .  dc  re  iudic.Fracus  in  cap. 
dilecl:o,quaeft.49.de  appellatio. 
Angelus  conh\zo8.incipit,/dC0 
hinus  ,  pcr  totum ,  vbi  ctiam  in 
indiuiduo  itatuti,ftatutum  reij 
cicns  appellationem,non  rcijcc  * 
rc  nullitatcm  teftatur.IdemMc 
noch.  dc  recuper.  xcmcd.  4-nu. 


88  o.  in  tract  dc  nuliitate,  rub. 
Quts poteft  dtccre  de  twilitate,n\i* 

3  3  .plcnc  Ce&r  Contardus  in  1. 
vnica.  C.  fi  dc  mo  ment.lim  i  ca  - 
tione  6. &  7.  ex  num.  r .  Stati- 
iius  Pacificus  de  Saluiano  in- 
terdicto ,  infpc&ione  2.  cap.  1$ 
num.i  tt» 

Appellatio  namquc,  &  nul- 
iitas,  duo  iuris  remedia  diucrfa 
&  feparata  funt ,  &  remoto 
vno,remanet  aliud,vt  fatis  pro- 
batur  in  1.  contra  maiorcs.C.de 
inofficiofb  teftamcn.  cap.  con- 
certationi ,  dc  appcllat.  lib.  6» 
cap.intcrcactera.dc  rc  iudica- 
ta,&incap.  licct,  in  finc,  de 
fentcnt.  excommunlc.  libr. 
tradit  plura  Dccius  confil.  y  3  3. 
a  numcr.  j.  Alcxand.  confilio 
1 23.  lib.  1 .  &  confii.  47.  ad  fin. 
lib.5.Matth.  dc  Affli.  dcdfione 
Neapol.  354.  numcr.18.  ideo- 
que  in  indiuiduo  lcgis  vnic.t. 
C.  Ci  dc  momcntanca  poflcflT 
qux  fimillimaeft  noftrac  Reg- 
nilegi,  ctfi  vctita  prouocatio 
fit,  nullitatcm  interdic-hm  non 

efle 


-i  •  Capu  t  D  edlfi&mqu  artu  m . 


x*fTe  ccnfet  Bald.in  di;St.  1.  vnica> 
fubnum.6.&:  conhl.  366.  num. 
3r.  lib-3.  &ita  communitcr  de-  * 
claratur  dicla  lcx,  vt  rcfert  cx 
antiquis  Ioann!  Andr.  ad  SpcL 
ciilatorcm  ,  titul.  de  appellac. 
libn  z.  §.  in  quibus ,  numcr.  9. 
fuper  vcrbo ,  feptimbjwn  appet- 
/<*««ylitcra  A.  <k  cx  rcccntiorl1 
bus<  Gxfar  Corttardus  in  diet.f. 
vnfca  i  limitatione  7.  a  numcr. 
i;  Nihiiominus  tamen  anoftra 
•Jegej  &  hoc  rernediumnuliica- 
ris  excludi  ,  compcrtifsimum 
cft ,  cum  ipfamctfcx  expreilc- 
fit  inrillis  vcrbis ,  *Noayaniput- 
da  auer  fupltcactm  t  ni  otro  re* 
medw  mrccurfo  a(gunodei*pr£- 
mera  fentencia  aur  en4i  fi^d&rtt 
y<\ue  elpleyto  ftr&»ita/ue$)coh 
la  dicba  fentenaa  en  protnteddd 
d  las  nueftrttf  Audtenctas  >  & 
•cxrcile  probatuvcx  rexcu  in 
1. 4.  titul.  17.  lib.^.Corrtpif.  ibfc 
Que  en  todos ,  y  Jfualefauter  ne- 
goaos ,  m  <jue  eonfirme-  d  tas  le- 
y'es  deftos'I{eyms\de  las  fenten^ 
•ctas  dadas por  los  del  nucjiro  Cm 
Jejo  ,  y  Oydoris  de  Lu  nutfttas 
AuaScncias  ,  no  ha  lugar  fupli- 
<acim>fc  entitnda  afstmtfmm 
auer  lugar  alcgarfe ,  m  apcrterfi 
de  nulidad        PatccCrgo  CX  ^ 
prxdictis ,  poft  {encenciani  Tc- 
nutx  ( a  qua  non  prouocacur) 
jnullitati  locum  non  cflcYNjirc 
•Regni  nouifsimo ,  lictc  dciiire 
<ommuniaiiud  ftatutum  cllec,  8 


1^3 

■fecundum  ca  cjux  prxdixi- 
mus  . 

Quibus    &  illud  addidc- 
rim,  vt  quanuis  cjuando  nul. 
litasabfolure  prohibita  cft,iron 
vidcantur  proiiibitx  nuliitatcs, 
tjux  illicoprobari  pofient,  ne- 
cjuc  Ctiam  nuliitasnotoria,c]ux 
cx  a&ir-manifcfte  conftat,"ncc 
illa  ,  «jux  rcipicit  peribnam 
iudicis  ,  &  cius  incompcfe*n* 
riam"  ,  iurifiidionifQjUe  detcT 
6tum  ,  cx  do&rina  Abb.  con- 
filio.  ^4.  numcr.  5  -  libr.  1.  Cc- 
phali  confilio  395.  numcr.  39. 
vfque  ad  numerum  44.  lihr.3. 
&  confilio  708 .  numer.  i^.lib. 

&  arbitraturMcxiainrepe- 
citione  lcgif  Tolcti ,  iccunda 
paite,  numcr.  af*  vicjuc  ac\iHi- 
tnerum  z8.Aucndanus  rcfpon- 
fo  16.  numer.  ic.adfin.  ffcaJij 
plurcs ,  quos  allcgat  Gutier- 
rcz  praclic. quxft. libr.  i.cjuxf 
96.  numer.  5.  Hxc  tamco  fcri- 
bentium  tcadicio  ccifu  cx  dc 
cifioftc  prxdidx  legis  cjuartc;, 
ibi  {  Aunque  (e  diga  y  alegues 
fir  dt  tncompetcmia  ,  b  de  dcfe- 
cio  de  \urifduion  ,  b  cjuc  dcl'a 
mtonamente  untte  del  prcccffo 
y  autos  del ,  b  en  otra  qualqmut 
ntanera  *  cx  quibus  vctbis  Ka- 
cis-  clicitur  ,  qualcmcunquc 
Oullitatem,  ctfi'notoria  G£9:6i 
cx  dcfcclu  iurifdiclionis ,  rcic- 
dim  cftc. 

Cxtcrum  id  prxtcrmitten- 
L  i  dum 
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dum  non  dtiximus ,  ctlam  ia  aduerfus  rcm  iudlc.  ibiiEtin- 

tcnnini*  Icgis  noitrx  ,  &  di-  defcnfcs,(^c.  .., 
c"t;e  legis  quartx  ,  non  cenferi  10     Rurfus,non  omicto,  cjuoJ 

fublaiainnullitatcm.quoepro-  dc  dcfc&u  iurildicxionis  aixvr 

ueuit  cx  dcfcclu   citationis,  inus  ,  ita  accipicndum  eile,ni- 

cum  luris  naturalis  fit,&nul-  (I  nuilitas  cx  prasdi&a  incom? 

Ji  dcfcniio  fit  aufercnda.1.  dc-  petentia  ,  perpetua  cilct  ,  ita 

fcnlionis  facultas.  C.  dc  iurc  vt  tribunal  ,  in  quo  dc  Tc^ 

fifci,iibr.  to.  &  itaextantc di-  nuta  agebatur  ,  omnino  eilet 

cta  lcgc  4.  arbitratur  Aucnda-  incompetens ,  tunc  cnim  nul» 

nus  tractatu  dc  lecunia  fup-  licas  opponi  poteft  ,  nonob- 

pikaiionc,  numer.  4.  Gutier»  ftante  legc  noftra  ,  &  di£VL 

rcz  prpl;t.i'.c>.i.oue  1I.96. num.tf.  4.  vt  rccte  ccnfuit  CouarruU 

verlic  u  lo, idem m nuUlttate ,  cjui  pra&icar.  cap.  25.  numcr.  4* 

late  probat  >  innumeros  hu-  vcrficulo  ,  mUitat  fiquidem ,  & 

ius  opinionis  recenfens  .  Mc-  vltra  cos  quos  alicgat \  do- 

xia  in  dict.i.  Toleti,ia  (ecun-  &e  confidcrat  Alcxand.  confi. 

da  partc,  primofundamcnta,  79.11.9. lib-7.&  docct  Bartolus 

numcr.  21.  Sc  23.  vcrfic.  pari  in  L  Diuus  Traianus  ,  nutnc 

yuoyue  ratione  ,  cjui  pluribus  1.  ff.  dc  militari  teftamen.Dc- 

iundamcmis  &  auCtoritatibus  cius  coniilio^io.  nuni.  7.  Me- 

compiobat  .  Ea  enimcjux  ius  noch.  conf.  259.,num.2.1il>r.  3. 

naturaleconcernunt ,  a  Prin-  Hipp0l.Riminald.c0nfo7.nu. 

cipe  tolli  ncqueunt ,  nec  fup-  5 1  .llb.  t. 
plerl.  Clcmentina  Paftoralis*  n       Ex  cjua  do&rina  infcrtur* 

$.  C£terum  ,  dc  rc  iudkata.  quod  ad  noltram  mareriam  pc- 

Arias  Pinel.  in  Rubrica  dcref-  culiaritcr  .pertinet ,  fi  in  aiio 

cindcnda ,  prima  partc ,  cap^  2*  Tribunali,  ctlam  fuprcmb , exr 

numer.  2 1.  Et  ica  quoquc  icn-  tra  Rcgium  Confilium  Gaftcl- 

tcntia  Principis abique citatio-  lx  ,  de  Tcnuta  cognitura  Cix , 

nc  non  ailringir ,  gloiE  rccc*  &  pronuntietur  fupcr  tranfla- 

pta  ,  vcrbo  cjuanub .  iF.  dc  lc#.  tionc  poildsionis  ciuilis  & 

gibus .  Pcraka  in  1.  Mxuio.^  naturalis,  aduerfus  hanc  fca* 

a  mc  ha:rcdc  ,  a  numcr.  6.  f£  tcntiam  opponi  pofTe  de  nullita 

dc  lcgatis  fealrtdo  .1.  fi  Fraefesj  te  zx  defc&u  iurifdi&ionis,cuni 

ibkQuod  definfione  tufia  fucnwt  fupcrTenutis  folum  prasdid» 

</r/?tf«//.C.quomodo  &  quan-  fiipremum  Conliiium  cognfc- 

do  iudcx.l.  cumnunores.G.  &  tiQncm,iurifdicii6nc,&pcrpcr 

•  J  tuam 
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tuam  dclcgationem  habcarj  cx 
tcra  itaque  tribunalia ,  luxia  lc- 
gem  nonam,  titulo  7.  libr.  5. 
Compil.  de  hoc  fummaiifsi-  '3 
mo  iudicio  cognofcerc  non 
pofluntiquae  Icx  prxcifam  nc- 
cc(sitatc>atquc  incuitabilem  (b 
lcnnitatis  fortna  introducitjcx- 
teri  itaque  magiitratus  non  fo- 
lum  perpetuo  incompetcntes 
,2  funt ,  iuxta  luperiorem  refo- 
lutioncm  ,  fed  ctiam  omni- 
no  incapaccs :  argumento  tex- 
tus  in  1.  ncmo  potcft .  ff.  de  ic- 
gatis  primo  ,  1.  1.  ff.  de  vcr- 
borum  obligatio.  I.  non  po-  14 
teft  .  ff.  de  rurtis  ,  docct  Bar- 
tolus  in  1.  cum  lcx,numcr. 6. 
ff.  dc  fidciuflbribus .  Baldus  in 
1.  bonorum  ,  numer.  4.;.  C. 
qui  admitti .  Iafon  in  1.  Gal- 
lus,nuracr.  17.  ff.  dciibeiiscV: 
poftbum.Hippo  yt.  Riminal. 
confilio  79.  numcr.  iz.libr.i. 
Parifius  confilio  58.  numc.35. 
libr.  4.  Ex  quorum  doctrina, 
cxtra  omnem  ambiguitaris  ca- 
fum  putamus ,  prsedidlam  fcn- 
tentiam  Tenutx ,  tam  cx  in^ 
compctentia  iudicum  ,  quam 
ex  incapacitatc  ,  nullam  cxi- 
fterc,  &  nulla  rationc  adcxc- 
cutionis  erTectum  poflc  pcr- 
duci  j  quod  fumme  adnotan- 
dum  eil  pro  intellc&u  lcgis 
noftrx  ,  quae  non  folum  fup- 
plicat ioncm ,  fed  &  nullitatem 
rcijcit  j  fccundum  cnim  prae- 


diclam  clifiin&Ioncm  ,  &  dc- 
daraiioncm  intclligcnda  cft, 
&  in  cap.  39.  plcnikimc  hcec 
quarftio  diiccptabitur  .  Quod 
attinct  vcroad  aliaiuris  remc- 
dia  ,  dummodo  Rcgium  fu- 
prcmum  Ccnfilium  dc  Tc- 
nuta  cognoucrit ,  &  in  ca  di- 
recto  pronuntiaucrit,  poft  pr$- 
dittam  primam  fcntcntiam, 
quae  executioni  mandari  de- 
bet  ,  nuliatenus  competerc, 
compertum  ccnfco  ,  cx  ver* 
bis  lcgis  noftrae  ,  ibi  :  Niotro 
rcmedio  ni  recurfi  de  la  prime- 
ra  fentencia.Et  quanuis  non  dif 
fitcar.nuUitatc  reie&a ,  &  omni 
alio  rcmcdio  cxclufb ,  v  t  in  no~ 
ftra  lcgc  fancitum  cxtar ,  adhuc 
non  cenfcri  cxclufam  rcftitutio 
nem  in  intcgrum,  vt  voluit  Fra 
cus  in  c.dilectomum.  1 69.  dc  ap 
pclIat.Bofius  in  titu.fi  aducrfus 
rcm  iudicatam,numcr.i4.Pur- 
puratus,&  Iafon  in  l.poftquam 
Jiti ,  in  principio.  C.dc  pactis, 
Sforcia  dc  in  integrum  rcftitu- 
tione ,  quacftionc  64.  articul.  5. 
numcr-  39.  ex  glo.rcccpta  com 
muniter  in  l.vnica,vcrbo,  tefir- 
maticnem.CSx  de  momcnt.pof- 
fcfsioncdcquaplura  congcfsit 
Capicius  dccmone  13.hu.  10. 
Contardus  in  d.l.vnica,limit.S. 
pcr  totaro,  6c  ita  communiter 
a  noftranbus  mtcrprctctur  tex- 
tus  in  di&a  legc  4,  titulb  17. 
lib.  4.  Compil.  illa  cnim  verba: 
L  3  Vt 
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Vt  furp/icationi  non fit  locui^  nul- 
Inattyoltoue  turis  remedioy  fj^  re- 
curfui,  qux  in  diCt.l.4&:  in  d.l. 
5.continentur,no  cxtcndi  ad  rc 
lVttutioncminintegrum,  neq; 
hanc  lublatam  ccnferi ,  nifi  no- 
mlnatim  lcgc  caueretur,  Innu- 
meris  rccenfitis  defcndat  Sfor-  1 
cia  dc  rcflitutione.  i  .partc,que;- 
ftione  1 5.  num.44.  cum  fcquen 

2j  tibus.Sed  quanuis  hxcopinio 
vcra  cilct  ,  cuius  inucftigatio 
non  cft  prxfentis  difputatio- 
nis ,  rcccpdfsimum  tamcn  eft, 
hanc  fcntentiam  in  fummarif- 
fimisiudicijslocumnon  habe- 
rc,  in  quibus  reftitutio  cclTat,vc 
in  cap.y.fatis  oftcndimus. 

16  Illud  tamenfilentio  non  prc;- 
tcreo.cum  ad  tractatum  noitru, 
&  intcllc&um  noftrx  lcgis  plu 
rimum  cxpcdiat ,  an  fententix 
Tenutx  executio  impediatur, 
quando  victus  oppomt,  &  in 
contincntidcmonitrat,cx  falfo 
inftrumento  maioratus,  prxdi- 
dam  Tenutx  fcntcntiam  in  fa- 
uorcmvincentis  latam  fuifle.Ec 
quanuis  quxftio  hxc  fatis  du- 
bia  fit,cum  proprictas  vidto  re- 
feructur,vbi  deprxdicta  falfi- 
tatc  exadius  difccptabitur :  ni- 
hilominus  dcfendi  poilet,  Re* 
gium  fuprcmum  Scnatum  hu- 
iusarticuiicognitioncm  habe- 
re ,  abfque  lxiione  nouifsimx 
fan&ionis  ,  &  prxdidxl.4.1!- 
^  lc  cnim  qui  allegat ,  fententiaui 


8 : 


latam  fuiflcex  falfis  inftrumen 
tis,cam  ncque  iniuftam ,  nequc 
nullam  dicit,  imo  validam  pre;- 
fupponit ,  fecundiim  litis  fta- 
tum ,  tcmpore  fcilicct  pronun- 
tiationis  prxdi&x  fententix: 
(olum  enim  aflerit ,  cftedtum 
ipfius  fententix  ceflare  ,  cum 
inftrumenta  ea  ,  quibusSena- 
tus  motus  fuit,  cum  vera  pu- 
taret  ,  falfa  apparuerint  vt 
mirabiliter  &  icre  in  indiui- 
duo  interprctatur  Bartolus  in 
\.  &fi  fine,  numer.  1.  vcrficu- 
lo ,  nam  fi  tibi ,  fF.  rcm  ratam 
haberi  ,  illis  vcrbis  :  "Nam  fi 
ttbt  fui  condemnatus  ,  ft)  fblui, 
quia  rem  non  refittuebam  ,fircf 
pofiea  peruenit  ad  te  ,  tunc 
caufa  peruenit  ad  non  caufam , 
ft)  agendo  ,  nondico  fententtam 
nuilam  ,  njcl  male  tudtcatum, 
imb  dtco  benc  iudtcatum\tamen 
caufa  illa  deuenit  ad  non  cau- 
fam:  idem  ,fi dolu&aEloru  in- 
teruenertt .  Et  pro  hac  opinionc 
allegat  Bart.l.prxtor.$.Marcel 
his.ft.de  iuuici/s ,  ex  qua  ccnfct 
vbi  fupra.quado  fcntentia  pro- 
fcrtur  ex  falfis  allegationibus, 
vcl  fcripturis,velcxdolo  aduer 
farij,tuc  nulla  no  dici,neo-,iniu- 
fta,fcd  caufam  ci'  ccflaflc.Etea- 
dc  fentetia  fcquitur  Cuma.ibi- 
dc,n.5.idcqiprobat.in  Ui  fullo. 
ff.dc  cod.fine  caufa.vbi  Paui.n. 
y.&  Iaf.n.2.Bald.in  l.fi  fub  fpc- 
cic.n.3.C.dcrc  iud.vbiSali.n.6. 

Pauius 
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Paulusinl.eIegant<cr,num.9.rT. 
dccondi&ioncindcbiri.  Alcxa. 
in      eiufdeai  icgis,nu.7.'Bat< 
in  l.Iulianus,rium.?.  codem  tit. 
&  itaalios  plures  refercns  coni 
fuluit  Pctrus  Surdus  confi.itf  8; 
cuiusiniciumeft,£™  Cathcri- 
>w,nu m.  1 5 .  vcr  fi.ferundo ,  i>k 
non  darctur ,  iibr.z.qui  in  fpccic 
cafus  ooitri  loquicurj  &  vltra 
ipmna  probatur  in  1.  Prxfe&i.  *3 
ft.dc  minoribus.  Ex  qua  quan^ 
uis  prohibitafit  appcllatio,  & 
alia  quoque  iuris  remedia  vetU 
ta  fint  ,  non  tamen  aduerfe- 
rij  circuuentionis  allegatio  pro 
nibetur,fenccnciamquc  ,  licet 
aliasdebeat  cxcqui ,  rcduci  ta- 
men  ad  non  fcntentiam,  fi  prx- 
tcxtu  inftrumentiralfi  lata  fuif 
fcr^probant  iuraoptima  in  1. 1. 
2.  &  5.  C.fi  cx  falfis  inftrumen. 
iundta  1. 1  .titul.2tfparc3.cx  qui 
bus  eaelicirurconclufio,vt  fen- 
xo  tentia  lata  exfalfo  inftnmien- 
to ,  in  irritu  recidat,nifi  ex  alijs 
probationibusfubfiftcrc  pofsit. 
XJ  Quae  dodtrina  adco  vcra  eft ,  vt 
etiamfi  abfcjue  dolo  aduerfirrij 
inftrumeta  falfa  produ&a  iint,  24 
&  ex  eisfententiaferatur,prae- 
didtam  fententiam/aliitatc  de- 
tefta,non  fuftincri,aflerat  Bald. 
in  Lfi  ex  falfis,num.4.vcrfic. 
cundo  oppono.C.de  tranfactioni- 
bus.Gregor.Lop.in  did.l.i.tit, 
*6.par.3.vcrb./»or  falfas  cartas. 
xx  i ■ '  Rurfus , quia etfi  di£a  falfi- 


tas  proueniat  cx  crrorc  tabeliio 
nis>&  noex  dolo  j  nihilomlnus 
inciuilibus  inftrumcntum  fal- 
fum  remanet,&  fcntcntia  ex  co 
hta,nulliuserTe&us  cft.l.quod 
adhibitus.C.dehisqui  fibi  ad- 
fcribunt ,  dcclarat  Laderchius 
confi.^i.num.tf.Mandel.cbnfi. 
3Xr.num.2i.iib.i.&confi.22j, 
num.17  &  zS.eodcm  lib.  f. 

Poftremo ,  c]uia  faliitas  non 
folum  refcindit  litcm  principa- 
iemquoad  proprictare,fed  ctia 
quoad  polIcfsioncm,a  quaquis 
iniuftc  cecidit  reipcctu  praedi- 
&x  falfitatisrita  fingularitCrAb 
bas  in  c.acccdens,in  primo ,  nu. 
r?.vt  litc  non  conteft.  &  in  in- 
diuiduo  Pctrus  Surjus  dic>.c6- 
f1l.2tf8.in  principio,num.i7.& 
fcqucntibus,lib.2. 

Exquibus  cofiderationibus 
dicendum  vidctur,Tcnut;c  fcn 
tcntiam  excqui  non  dcbcrc,  fi 
viftus  antc  cius  cxccutionem, 
cam  cx  falfo  inftrumcnco  ma*- 
ioratus  latam  fuifle  oppofuerit, 
&  incontinenti  probarc  conten 
dat.  { 
Sed  quanuis  hxc  vtilia  fintv 
tum  &  fubciiia,&  difputarionc 
digna,puto  tamen  dcfalfitatc 
prxdiSi  inftrumenti  maiora- 
tus  in  ptoprictatis  iudicio  cog4 
nofccndum ,  ncc  cflc  arriculum 
poflcfsionis,fipoftfemcti*  Tc 
nutacpronuntiatiofcem  prxdf-. 
da  falfitas  oppofita  fit ,  cx  dcci- 
L  4  fione 
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fionc  ncmpetextusin.d.l.^.tit. 
15.lib.4-in  j.tomo  Compil.fol. 
5  9.ex  cuius  gcncralitatc  praedi- 
ct  u  m  falfitatis  rcmcdium  exclu 
fum  cftj&  quia  quanquam  ve- 
rifsimumfit,fentcntiam  latam 
ex  falfis  fcripturis ,  quanuis  au- 
dtoritatem  rei  iudicatac  habeat, 
retrattari  pofle,&  iterum  litcm 
fufcitari,iuxtaiurafupcrius  allc 
gata  >  illud  tamen  inaubitatum 
4  5  eft,pra:di&am  fententiam  ipfb 
iurc  valerc ,  doncc  opc  reftitu- 
tionis  rcfcindatur.l.fi  praetor.$. 
Marccllus.  ff.  de  iudicijs.l.  Ci  ex 
falfis.C.de  tranfati.l.  1  .titul.  16, 
par.3.  Effe&us  itaquc  praedi&ae 
fententiae  nondcbet  ccflare,ncc 
cius  cxecutio  impediri ,  quan- 
tunuisfalfitatisailcgatio  Jcdu- 
C~ta  Cit ,  &  cius  probationem  vU 
c"tus  in  condncnti  obtulerit  jhoc 
namque  refcindens  iudicium 
16  prius  pra:cedere  dcbct ,  iuxta 
ientcntiam  gloflx  verbo  reftitu 
tionis ,  in  I.  ab  hoftibus.  §.  fcd 
quod  limplicitcr.  ff.  cx  quibus 
caufis  maiorcs ,  cum  latc  tradi- 
pcr  Guidoncm  Papx  decifionc 
i43.num.i.Sienimdehoc  rcf- 
cindcti  iudicio  tra&areturapud 
iudicesTenutae  poft  fcntcntiae 
pronuntiationem,  alia  caufare- 
turinftantia,  contra  praedi&ara 

:adRegios 
Conuentus  caufam  rcmittit, 

poftquamfupremusS. 
melproj 


apud  eum  remanet  cogriitio, 
ncc  iurifdi&io  ,  cx  di#a  lege 
Regni :  &  quia  licct  fecundum 
caqux  cap.penultimo  tra&abi- 
mus,  haec  falfitatis  cxceptio ,  Sc 
aliae  altioris  quasftionis,fiue  (vt 
vulgus  ait)  indaginis,in  iudicio  : 

2^  Tcnutae  controuerti  poflcnt,cu 
polIelTorium  mixtum  iic  id  de 
quo  agimusiita  tamen  Haec  do- 

,  ftrina  intelligcnda  eft,  Ci  ante 
fententiam  opponantur,vtibi 
diximus,poft  eam  enim  a  prae- 
di&anouiisimalegc  prohibitu 
eft  opponi,  &  fatis  probatur  in 
1. 1.  C.  de  cdi&odiui  Hadriani 
toilcn.vbi  qu.*ftiofalfitatis  non 
impeditremcdiumpofleuoriu, 
ncc  mifsioncm  in  poflefsionem 
haeredis ,  multo  itaquc  minus 
dcbct  impcdiri  prediaamifsio, 
&  dccreti  pofleflbrij  cxtcutio,fi 
prcdi&afalfitatis  qusftio  ante 
praedic"tum  decrctum  oppofita 
nonfuiflet.  Quibus  acccdit  rc- 
gula  tcxt.in  cap.cum  dc  bencfi- 
cio,dc  praebendis,lib.<5.vbi  iHc, 
qui  titulum  habct,  in  poflcfsio-  . 

x9  nombcncficijmittcnduscftjvt 
eadcm  rationc  dicamus,haben- 
ti  titulum  fcntentia:  Tcnutx, 

nonimpcdiendampoirefsion5 
&  exccutioncm  propter  prcjdi- 
clam  falfltatis  allegationcm; 
quod  cafui  noftro  pi  opcrnodu 
30  Conducit,cumomniscaufa  pof 


mixtamproprietatem,  ficut  in 

Tcnuta 
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Tenutadicim^glotfa  celebris,  arma.  &in  indiukhio  Tenutrc 

licct  vulgaris ,  in  Clementina  confuluit  Burfatus  contil.74.  * 

vnica ,  vcrbo folo ,  de  caufa  pof-  66  Wb.iXhi:  Attamen  ex  hoc Te- 

fcf.  quam  multis  exornat  Cp-  nutapofieddecrctanon  diceretur 

uarruu.pradicar.cap.  i3.num.  nulla  ,  (ed  intufla  g/  mualtda\ 

4.  &  cap.35.nume.  i.Licct  non  auare potutt miudicatum  tranfi- 

ignorem  ,  contrarium  fentine  rr.  Et  huc  etiam  fpcttat  decilio 

(quanuis  non  fatis  fit  conftans)  tcxtus  inl.3.titul.  ty.lib.^.Com 

Cxfar.Contarduin  l.vnica,  fi  pil.  cx  qua  quslibetexceptio, 

dc  momcntanea,limitatione  2.  .  vel  oppotitio  faCta  poft  fentcn- 

anumcr.40.  vfque  ad  50.  quod  tiaqu.c  trantiuit  in  rcm  iudica- 

tamcn  non  cft  prsfcntis  tra&a-  ram,no  impedit  executione  ip- 

5 1  tus:  &  rurfus  fciam,  mifsionem  fius  fententix >  fed  executione 

cxdiuoHadriano,cumpolIcf-  fa&a,  de praedi&a  exceptionc 

lori)  meri  tatumitt^plurimum  difceptatur,ex  gcneralitatequc 

diirerrc  a  poflellbrio  Tcnutx,  illiuslegis&faliitatis  cxccptio 

vt  in  cap.26.latc  diilcremus :  in  fub  ea  comprehenditur  ,  vt  illa 

fpecic  vcro  qua:ftionis  noftra:,  verDa  intinuant:  *No  embargan- 

ncdcturoccatio  circunucnien-  te  auaiauieraopofcion.o  exccpctot 

dilcgem,fatiuserit,prxdic~tum  de aualauteranaturalezji  a~  fca: 

faliitatis  articulum  proprictati  dictio  enim  illa,  Qualtfcunaue^ 

referuarc,  Tcnutaxjuc  ienten-  ^  propter  gencralitatcm  eius, 

tiam  cxccutioni  mandarc:  rc-  etiamad  cafusimproprios  tra- 

32  ccptiisimacnim  conclutio  cft,  hitur:&  dc  huiufcemodi  vni- 

cx  vno  iudicio  aliud  non  impe-  uerfali  dictione  plura  congcllc- 

diri ,  niti ex  illo  alterius  depcn-  runt,  Alciatus  in  l.moucntium. 

dcat  dctcrminatio,quod  htc  ccf  ft.de  verb.tigni.Roma.in  l.id  tc 

iat,propter  iudiciorum  diuer-  pus.J.i.fT.dc vfucap.Hip.Mar- 

iitatcm,  &  poilcflbrij  &  petito-  itl.in  l.vnius.$.cognituru.  ft.  dc 

rij  diisimilitudinem  .  Imo  plu-  qu2efti0nibus.Tiraq.dc  retract. 

rimorum  lcntcntia  cft ,  ncc  no-  lignag.§.  1  .gloiT.y.a  num.11. 

uum  articulum  faltitatis  op-  Arbitror  ergo,  vt  hancque;- 

,  poni  poile ,  doncc  res  iudicata  ftionem  concludam ,  fentcnria 

*  lueritexccutionimandata,  vt  Tenutae  omnino  excquenda, 

DoClorcs  notant  in  l.pcrmino-  &  qux  poft  eam  emergunr,  in 

rcm.ff.de  iudicijs,&inl.fundi.  •  iudicio  proprictatis  diicutieda» 

&  1.  fundum.  rf.  dc  exceptioni-  nec  fuprcmum  Senatum  dc  his 

bus.&  in  Lfi  de  vi.  ff.  de  vi  &  vi  cognofcere  pofle. 

L  5  SVM- 
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SVMMUKltA  CsAPlTlS  XV. 


•  •  .       •  ■  * 

/    «  E*NTE%7T!  A  inTmutalata.an'tnterlocutoriaroeldtfftr 
^  nttiuajitydifferitur. 

2  ImeUtgitur  textut  in  cap.rult. 2 .ejudft. rs.ft) '«  num.+. 

3  Sententia  lata  in  mterdtclo  fojfefforio3diffinitiua  eft. 

4  Declaratur  lex  amtca.C.ft de  momemanea poff. 

/  Inurprctatur lex amicaftde momcnto fuertt appeUatum ,inC. Theo- 

dofiano.  '  • 

6  An  Gratianm  hahueritpoteftatem  legis  condendd. 

7  Jn  mdtcio pofiejfdrio  Qtrnmanfsimo  anfencentta  latafit  interlocutoria. 

5  Diuerfitas  inter ftntmtiam  dtjfmttu&m  %)  tmerlocutoria  conftttuitur. 
S>  A pofjcjforiocxtraordtnario    jummartfstmo  non  appeUatur. 

10  Pojfefttomomentaria^udftt^  qu*  tempcraria. 
j  1  Sententta^utin  iudtcto  pojj-ejjorto proferturyfi  tdprincipaliter  m  iudi- 
cium  dedutatur ,  difftntttua  eft^ahea  <juoad<vtrumqueefe&um 
prouocaturrfuanuu jhmmartjstmumyft)  extraordmartum  tudtaupofi 
feffortumftt. 
1 2  Quare  fententia  dtfftmtiua  appeUetur. 
j  s  Gratiam  lapfus  adnotantur. 
j+  Leges  in  Decretis  infirt*,an  approhat* fim.  . 
jj  Gratiani  dicla  approhata  non  Junt ,  fed ex  exemplarium  auttoritatt 
■ '  cuftodiuntur. 

j4  Imerpretaturtextus  incap.continehaiurje  dejponfatione  impuh. 
1  7  Sememia  lata  cum  legttimo  comradiEiorefemper  tft  dffnittuayQuan- 

uis  Jummatim  prccejjum ftt  yfecus  <-vero ,  fi  de  pojfefstone  tracletur 

ahfifuc  contradttlor  >junc  enim  fententta  erit  interhcutoria. 
tg  Diuerfttas  cmftttmtur  tmer  iudtcium pojjejforium  aclionis  iurepropo- 

fitum/uel  tnctdenter,%)  iure  cxccptionu. 
/ 9  Sententia  lata  m  Tenuta.dtffimtlta  eftscum  caufampoffcffortampror 

fits  finiat>     fola proprtetatts  cogmtio  ad  alta  %egta  pratoria  remit  ■ 

tatur. 

J#  Sen~ 
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20  ScntentiaTcnutdineiutorigineaninterlocutoriaetfet. 

21  AfmtemtamerlocutoriapoteflappeUaritqMndograuameninCert 
reparahUperdffimtiuam.  J 

22  Ornnepojjejfortumpotcfl  dtci  tntcrlocutorium  ift)  momentaneum. 

23  SentcMtalatamtudtctopofctforioJichd  tami 
babet  tnterlocutoru:%)  quomodo  hoc  accipiatur. 

AN  SENTENTI  A  IN  TE 

nutalatajnterlocutoria,veldiffi. 

nitiuafit, 

CtAPPT'  XV. 

V  M  intcrdidu  catio  interpofita fueritjamen  /ata  • 

pofieifoiiumTc  fententta forttatur  ejfe&um.  Scd 
natx  vnica  fen-  5    contrarium  ,  quinimo  ientcn- 

tcntia  termina-  tiam  latam  in  interdicto  poflef- 

.  rUuperiusoitcn  forio,ditfinitiuam  cflc,  proba- 

dcrim »  an  hxc  intcrlocutoria  tur  cx  textu  in  cap.acccdens,  in 

vcl  ditfinitiua fit , diiTcrcndum  primo,vt  lite  non  conteft.&  in 

crit :  qux  inueftigatio  maximi  cap.vitimo  dc  iudicijs,&  in  Clc 

cfteclus  crit,vt  Tcnutx  iudiciii  mcnt.  r.  de  fequcitrat.poiTei.  & 

&rcmcdium  cuius  naturac  fit,  frucT.  &  idexprcfse  arbitratus 

pcrcipiamus.nc  id  in  quo  vcrfa  fuit  Azo  in  Rubric.C.de  appcl 

mur,  &  ad  traftatum  noftrum  lation.numcr.  i  6.\bl  non  cx  cd 

propcmodu  attinct,  ignorem*,  prohibcri  appcllationcm  exifti 

Etjane  fcntentiam  latam  iu  iu-  mat  a  fcntcntia  pofleiToria,quia 

dicio  poiTcilbrio  intcriocutoria  intcrlocutoria  fic ,  icd  quia  dc 

i   eflc,&  non  dtffinitiua.fatis  pro-  proprictate  eiufJem  rci  plcnius 

bari  vidctur  cx  tcxtu  in  cap.vL  expc^htur  iuuicium.  Idem  opi 

timo ,  vcrfic.  de  poflcfsionc:  %,  ijacur  Accurfius  in  L  quod  iuf- 

quaefiU.his  verbis:  Depofefston  fit.ft.de  re  iudicata,vbi  Bart.  nu  * 

neetiam     eiutmomento  fi  cau*  mcr.$.&  io.&  ibllaf.  num.  u. 

fa  dicatio((ju£  fententta  tnterio-  glo.in  l.vnica,  vcrbo  ,  momento^ 

cutorta  dppcllkt*r)quanut4  pmuo  in  fin.Cfi  dc  momcncanea  pof- 
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fcfsione  fucrit  appcllat.vbi^Mat 
thciilanus  num.7.  glolia  >  Bart. 
Bald.&  alij  in  I.  polt  lcntetiam. 
C.dcfentent.&intcrlo.  omniu 
iudicum ,  glolf  pcnultima ,  in 
cap.cum  ad  fcdcm,dc  rcititutio  6 
nc  fpoliator.  vbi  Henricus  dc 
Boich.  num.4,  Oldradus  con.f. 
io6\num.i.  Archidiacontis  m 
dict.cap.vltimo,*.  quaeft.  6.  nu. 
16.&  iy.Dominicus  &  Prsepo 
iitus  ibidem ,  Rebuffus  in  cap. 
1.  de  caufa  po(Tcf.&  proprietat. 
vcvfi.rvltimo  nota ,  vbi  commu- 
nem  dicit ,  &  docct  Antonius 
Natta  confi.  5  8  3  .n  um.  1 2. 

Ncc  prxdictis  quidquam  ob- 
cfle  poflunt  vcrba  tcxtus  in  d.c. 
vltimo,i.qua:ft.6\dum  ibi  fta- 
tuitur,  fcntentiam  in  pofldfo- 
rio  pronuntiatam,  intcrlocuto- 
riam  cflc:quia  vcrba  illa  prxdi- 
cti  anonis ,  ioi :  DepoJUfsione 
etiam  ft)  eim  momcntofuaufa  di 
catur  [c^ud  fententta  tnterlocuto- 
ria  appcttatur)  &c.  non  liabcn- 
tur  in  l.vnica.C.li  dc  momenta 
neapoftcfsione ,  aqua  Gratia- 
nus  tranfctiplit  prxdi&um  ca-  7 
put  vltimam :  in  ditia  cnim  lc- 
gc  vnica  ita  fcriptum  cft :  Cum 
dc  poffcfsione  eius  momento 
caufa  dtcttur.ctji  appellatio  rnter- 
pofttafuent3tamenlata  fententia 
fortitur  ejferfum.  Rurius  &  in  I. 
vnica,fi  dc  momcnto  fucrit  ap- 
pcllat.  fubticul.  37.  libr.  1 1.  C. 
Thcodoiiani,hxc  vcrbafcripta 


{\lTiV.Cumde  pojfefsione  m*- 
mento  caufa  diatur  ,  etfi  appella- 
tto  tnterpofta  juerits  tamenlata 
ftntentta  Jcttiatur  ejfe&um  ,  at- 
tjuc  tta  demum  ad  nojiram  fcien- 
ttam  reja  aturyfpc.  Ipfc  itaqii c 
Gratianus  iuaauCloritate,nulla 
mocus  rationc  ncc  iuridko  fua 
dcimcnro3pra.fata  verba,quann 
in  excmplaribus  nullarcnus  co- 
tinentur,iHi  tcxtui  infcruit :  & 
ctim  poteftatcm  legis  con  dcn- 
da;  ipfc  non  haberet,officcrc  vl- 
lo  nlodo  nequcunt :  &  ita  poft 
Archidiaconum ,  Dominicum 
&  Prajpoiitum  vbi  fupra,tradit 
Iaion  in  dictl.quod  iuisit,num. 
12.  Gratianique  opinionespro 
lcgcallcgaiinondcbcre,  arbi- 
trantur  omncs  fcriptores  fupcr 
Rubrica  Dccreti ,  &  in  dicl.  §. 
dc  polfelsione ,  canonis  vltimi, 
i.qua!ft.6.&  opinatur  Fcderic» 
dc  Senis  conf.  76.  in  principio. 
Mcnochius  remed.4.  adipifccn 
da;,num.843.quos  rcfcrt  &  fc- 
quitur  Ca-iar  Contardus  in  cUL 
vnka.z.ratione  dccidendi ,  nu. 
31.  Silentio  tamen  non  pretcr- 
eo  >  Auditores  Rotx  Bononjen 
iis  Gratianiopinionem  admit- 
tere,fahem  in  iudicio  poileilcr 
rio  iummarilsimo :  fentcntiam 
cnim  in  00  latam » intcrlocuto- 
riam  efle,  dccilionc  illius.Sena- 
tus  caucturjquam  rcfcrt  Pctrus 
Benintendis  dccifionc  >iiuc  con 
cluiionc  7?.quxincipit,»w^ 
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///*,num.5.&  6.  Vtilitas  autem 
huius  quxitionis  iccundum  eii 
maximaeit:  nam  0  ientcntia 
cit  dirtiniiiiia,ab  ca  appeilari  po 
teit  quoad  vtrumque  effectum, 
fuipcniiuum  6c  deuolutiuum, 
cum  deciiio  dictx  lcgis  vnicx 
C.fi  dc  momentanea,a  qua  ap- 
pellatio  quoad  vtrumquc  erte- 
ctum  interdictaerat,nec  dc  iurc 
Ciuih\6c  faltem  de  iurcCanoni 
cononobferuaretur,  fi  tamcn 
fententia  eflct  intcrlocutoria, 
ab  ca  non  prouocabatur.  1.  antc 
fentcntiam.C.quorum  appclla 
tiones  non  rccipiantur.l.apcrdf 
fimi.C.dciudicijs,cum  limili- 
bus,quibus  conucnit.l.  1 3.titul. 
23-part.3.&  I.3  titul.i 8.1ibr.4. 
Compiliicqueprxdictam  Gra 
tiani  fententiam  accipicndam 
&  intclligcdam  efle,  Senatorcs 
Bononicnles  pronuntiauerunr, 
vt  icilicct  Graiianus  dc  poflcf- 
forio  cxtraordinario  &c  iumma 
rilsimo  locutus  fucrit,  a  quo  116 
appeilatur  :  ditta  vero  1  vnica 
C.li  de  momcntanea  poflefsio- 
nc,6c  dicta  l.vnica,(i  dc  momcn 
to  fuerit  appellatum.  C.  Theo- 
dofiani ,  de  polleilbrio  ordina- 
rio  loquantur,inquo  quia  fen- 
tcntia  lata  diftinitiua  eit,  prouo 
catio  icmpcr  admifla  ruit ,  non 
obihnte  nrohibkionc  lcgis  vni 
cXjCumdciure  Pontiticio  cflct 
coriccta,&  dc  iurc  Ciuili  ftylus 
iudiciorum  Cum  no  rcccDillec. 


Rurfus,  GraLanum  dcfcndere 
conatur*  Hicronymus  Cagno- 
lus  in  l.in  pari,num.6.n\  de  reg. 

10  iuris,dum  eximmat,hane  quali 
tatem  pofiefsionis  momcnta- 
rix,feu  momcntancx  vcl  tcnv 
porarixvvtlurifconfulti  vocat, 
non  conucnire  nifi  pofleflbrio 
(umari{simo,aquo,quia  fentcn 
tia  lata  interlocutoria  eit,vtGra 
tianus  in  di&.canone  vltimo  au 
tumat,non  prouocatur. 

1 1  Scd  his  non  obitantibus,  vc- 
rius  eitjapfum  fuiifc  Gratianu 
in  dict.cap.vltimo,  vcrfi.  de  pof 
7?A/o»^2.quxit.6.  nam  fenten- 
tia  qux  in  iudicio  poflcflbrio 
prof  ertur,fi  principalitcr  prxdi 
dtum  poileilbrium  rcmcdium 
in  iudicium  dcdu&um  fuit,dif- 
finitiua  eft,&  ab  ea  quoad  vtru- 
queefTectumprouocatur,  ilue 
fummarifsimum&  cxtraordi- 
narium,iiucplenarium&  ordt 
narium  ipfum  rudicium  poflcf- 
ibrium  appellemus:quomodo- 
cunquccnim  principalitcr  inte 

,  %  tctur.negotium  tinit,  &  iic  fen- 
tcntiain  co  lata,diflinitiua  dicc 
tur,cxdoctrina  Bart.in  l.fi  cum 
exceptione.$.hxcautem  a&io. 

.  num4.ff.quodmctuscaufa,& 
in  l.Ticia,eodem  num.4.  deac- 
cufacionibus  .  In  huiufmodi 
enim  fcntentia.fiue  fummacim 

.  &  extra  ordinc,  fiue  ordinatim 
&  plcnaric  procedatur,iuris  ta* 
mcn  oxdinc  fcruato,&  iitc  coa- 

lcltat* 
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tcftara  proccdcndum  cft:difhm[ 
ilua  itaquc  neccflario  cric,  ex 
adnotacisa  Ripainl.  nacurali- 
tcr.J.nihil  commune , nu.  1 82. 
ft.de  acquircnd.poilei.Fclin.  in 
cap.confulcationibus,ad  hncm, 
deofticiodclcgaci,  Paulo  inL 
momcncancx.num.y.C.qui  le 
gicimam  perfon.Inaducrtcnrcr 
itaquc  Gratianum.alioqui  prx- 
clari  ingenij  virum ,  crraife  in 
hac  materia.abfcjuc  concroucr- 
1 3  fia-oicendiim  cft:&  alios  eiufde 
auccoris  lapfus  congcisic  Ioan- 
nes  cius  gloftator,duos  rcccn  fet 
Felinus  incap.  z.  ae  rcicriptis, 
ex  num.39.&  Cardinalis  Zaba 
rcllaindict.cap.z.num.3.&plu 
res  eius  errorcs  adnocauic  Ar- 
chiepifcopusFlorcncinus  in  fua 
fumma,4.parr.cit.  1  i.cap.8.  idc 
Fclinus  in  cap.  Ecclcfia  fanclac 
Marix.num.^.vcrfi.gy  ifia.,  dc 
'  confticuciohibus.  fiipa  in  di£c. 
cap.z.dc  rcfcriptis,num.8o.Mc 
noch.dc  adipil.rcmed.^.numc. 
84i.Cxfar  indit~t.l.vnica,2.  ra- 
tionc  dccidai.numc.  35»Lcgcf- 
qucin  Decrctisinfcicas,appro- 
14  bacas  nonelle,  filnaliquoim- 
mutacx  iint ,  nec  ibi  maiprcm 
auvtoriracem  habere  poilc,  qua 
in  codicibus  a  quibus  tranfcri- 
ptx  fucrunt,  obfcruac  Fclinus 
in  di£t.cap.2.num.39.veifii<^« 


Ycrbfroximam  legcm,  1  ?.qu£(L 
vltima»Millum  in  Rcpertorio, 
verb.Zrx  Ucet fits  &  Cardinalcm 
in  Clcmen.  1.  2.oppoiitione,in 
hne,  dc  fcqueft.  poflef.  &  fru&. 
Nam  quanuis  controuerfum 
fuerit,an  volumeDccrcti  fit  ap- 
probacum  &  authcnticum ,  & 
Ioamies  Andrcas,ImoIa,&  Do 
minicus  in  di&.cap.2.&  Millus 
in  dic~c.verfic./«r /«•<?/,  &  Abbas 
in  protemioDccretal.$.^r  xpa 
cificm  ,  in  ncgatiuam  partem 
propedcanr,&  in  afHrmatiuam 
Archidiaconus  in  cap.quis  nef- 
ciat,9.dift.&  in  cap.cfc  nis,in  & 
in  principio,5o.diftincl.  &  Ab- 
bas  ftbi  contrari*  in  proocmio, 
verfi.  #*///«*  fuper  Decreto >  & 
idc  fcntiat  pr^di&i  Doftorcs  dc 
libris  Fcudoru ,  &  late  difpiicct 
Fcdericus  dc  Scnis  dicl.  conftT. 
76.pcrtotum,cui'  iniciumcft, 
Dtmmo  Awlnort,  q)c.  illud  ta- 
mcn  abfaue  difputationc  eft, 
5  Gratiani  ditta  approbata  n6h  cf 
lc:P.itrUm  enim  &Pontificum, 
&  aliorum  pruAlcntiim  fcntcn- 
tiae  ab  eo  rclatx*  auecorirate  ha- 
bcnt,nonquiain  Gratiani  C6* 
piktione  comprehedantUT,  fcd 
audoritatc  ipibrum  icriptoril, 
quorumfenrcrttia:,etiam  extra 
«lagantes,  fcint  gencralircrap- 
probata:,iuictatextum  in  cnr- 1- 


snfertx,dc  rcfcriptis ,  poftgloC  16  16.  cMindkttep.  fiRomahoni. 
famvcibo/^,incap.in  primis,  i9.diftinct  Vthc  inteliigattir 
a.quift.i.&incip.nuc  autem,  tcxcusincap«cdhtinebatur,  dc 
>  -  dcipon- 
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dcfponfationc  impubcr.  ibi: 
Quod  cum  m  decretu  htdeatur 
exprcfium.-ez  cnim  vcrba  no  in- 
telliguntur  dc  libroDecretoru, 
(ed  dc  Patrum  dccrctis  &  fen- 
tcntijs,vt  interpretatur  Fclinus 
indict.  cap.z.de  rcfcrip.nu.44. 
\crfUtler  Decreti ,  aui  omnino 
vidcndus  eft .  Harcquc  co  dicTa 
funt,vtoftendatur,illa  vcrba  a 
Gratiano  addita  in  dicl.cap.vlti 
mo ,  i.qua:ft,_.  non  alitcr  acci- 
picnda,quam  in  praedi&al.vni- 
C.fi  dc  momcntanea  poflefsio- 
ne  fuerit  appel.&  in  d.C.  Theo 
dofiano  ,  a  quibus  tranfcripta 
funt,continentur. 
17    Illud  tamcn  in  hac  iudicijpof- 
feiTorij  materia ,  difTcrcntiaque 
intcr  fententiam  diffinitiuam 
&  interlocutoriam,nonomit-  ' 
tcndum  ccnfeo  ,vt  quotiefcun- 
quc  cum  caufc  cognitionc  &  Ic 
gitimo  contradictorc  fcntcntia 
fcratur,quantunuis  fummarifsi 
mc  procedatur,  fentctia  in  hoc 
iudicio lata,difr1nitiua  _it,cum 
cx  ca  apud  illu  iudice  finis  con- 
trouerlix  imponatur  :  docuic 
Baldus  in  1.  vltima.  C.  dcedi- 
Ctodiui  Hadriani ,  ex  numc.  u 
Socinus  in  1.  qui  agnitis ,  num. 
1 3.  fT.  dccxccptionibus,Guido 
Papa,  confil.  66.  numer.z.Me- 
noch.  rcmed.  4.  adipifcend.nu. 
8oz.  &  82o.Si  tamen  dc  polTcf- 
fione  tracletur  abfque  concradi 
&orc,&ex  primo  decrcco,  & 


caufanoncognica,in  ea  pronu- 
tiatufit^tunclcntcntia  intcrlo- 
cutoria  crit,cu  a  profercntc  cau 
fa  cognita  reuocari  pofsit,vt  ce- 
fet  Felin.in  Rub.de  rc  iud.n.  1  j. 
vcxfic.gjftprcnuntiatur.  Alex. 
in  l.quodiufsit.3.fallen.fi:cod.. 
Sebaft.  Sapia  in  rcpet.1. 1.  ft.  dc 
iurifd.0mn.iud.nu.z5.cV  plurcs 
huius  opinionis  collcgit  Roma 
nus  flngulari  602.&  Bolog.in  l 
fi  hnica.$.Iulianus,nu.zi4.rT.de 
damnoinfecT.&  Hicrony.Cag. 
nol.in  d.l.in  pari,n.6.&  7.dc  rc- 
guhiuris. 

In  co  itaq;  Gratiani  opinio 
vcraerit,&Do<5corum  contra- 
rix  opinioncs  conciliari  potc- 
runt,li  diftinguamus  intcr  iudi 
cium  pofTeflorium  principali- 
ter  &aciionis  iurc  propofitum, 
vcl  incidcntcr  &  iurc  cxceptio- 
nis:primo  cnini  cafu  abfque  du 
biofatemur,fententiamin  in- 
tcrdiao  pofTeflbrio  latam,diffi- 
nitiuam  eflc :  fcd  fi  excipicndo, 
incidentcr  fciIicet,dcpoflefsio- 
nc  fuit  tra&atum,  iudicium  in- 
ccrlocutorium  crit.vt  Gratia- 
nuscxiftimat;  &  ita  intcrprc- 
tacur  Antonius  dc  Butrio ,  Ab- 
bas,Imola,  &  Andreas  Barbat. 
in  cap.  vltimo,  de  iudicijs,  Phi, 
lip.  Francin  cap.cum  ceflantc. 
dc  appcl.q.zi  .Robert.  Maranc 
de  ordine  iudicioru.  3-p.6.  prin. 
in  initio,num. 3 *  .Cxfar  Cotar 
dus  ln  diwl.Lvnica,2.ratiouc  dc- 

cidcn- 
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xidendi,n.ib.&  zx.yi.dc  3&.CU 
*9  crgo Tenutxmdiciu^poflcflb- 
xium  ex  rccentioribus  legibus 
erYectum  fit,  &  principaliter  & 
iureauionis  proponatutinRc- 
gio  Coniilio^abique  concroucr 
fia  lcntcntia  in  co  latam,  diftini 
tiuamcifc,dicendum  ctticum 
caufam  poffctroriam  prorfus  fi- 
jiiac,&folaproprietatis  cogni- 
lio  ad  alia  llcgia  prxtoria  rc- 
mittatur:&  ita  in  indiuiduo  le* 
gis  vnicae.Cii  de  momcntanca 
potrcisionc  rucritappellat.  de- 
fenditPrxpofitus  in  cap.cum 
ccti ante.dc  appellac.numcr.  lj. 
vtrCubtkris  r//<u*.Cxlar  Con- 
tardus  in  dlvuica,  z.rationc  dc 
cidendi,nu.ri.qui  quando  po£ 
rctrorium,vt  in  cafu  noftro,  iuit 


pnncir 

cjux  in  co  profcrtur,proprie  dif 1 
jjnitiuadici,  plurimoru 
ritatc  contcdif,&:apuanos  pcr- 
fpicue  probatur  cx  tcxfiu  in  1.8. 
tit.zo.lib.4.noucC6p.cxqua  ia 
iudicio  pofleflbrio  fupplicatio 
admicticur,iuntta  l.6.cod.cic.& 
lib.cx  quaabinterlocutorijs  fcn 
tentijs  fupplicatio  prohibctur. 
Satis  ergocx  prxdittis  lcgibus 
dcducitur,fentcntia  in  poflcflb- 
rio  lata,  diffinitiua  etre  j  alioqui 
cnim  iupplicatio  a  dittis  iuri- 
bus  prohiberctur .  Quaqua  no 
diflitcar,Tcnut:xbrigine  atccn 
xo  ta,fccundum  deciGoncm  ccx- 
tus  in  1.9  •  tituio  7.  libr.  5 .  Conv 


•  i 


pili  fcntenciam  in  Tchuta  la? 
tam ,  interlocutoriam  efle ,  di* 
xi  poflc,  cu  loium  pronunciare* 
tur  escalcgcquoddam  intert 
dittum  Incerim»  dcclarando 
Cjuts  cx  litigaioribu^inpoflelf 
lione  efle  debcret ,  donec  dc  ci 
&propriccatc  plcnius  cognok 
ccrcrur,  vc  iu  cap.7.  fuperius 
oftendi .  Ncc  difluadctur  hasc 
opinio.ex  decilionc  dicia:  lo- 
gis  nooa;,dum  fupplicacionem 
admitcit  quoad  eiiettumdeuo* 
lutiuum,  contranaturam  fetv- 
tentia;.  intertocutorix  ,  a  qui 
non  licct  prouocarc,  iuxta  tex- 
tum  in  1.  z.  cum  vulgatis.  Q. 
de  Epifcdpali  audientia,  iun-  ;i 
#ad.  1. 6.Conipilationis.Limi- 
tatur  eniiiv  prtfditta  rcgula, 
ijuando  fenteiitia  intcrlocUtOr 
ria  grauamen  infcrt ,  cui  nifi 
per  appcllationcm  prouideri 
ncquit  •,  cunc  enim  ab  inter- 
locutoria  prouocacio  non  inr 
tcrdicitur  ,  vt  fatis  conltat  cx 
textu  in  1.  ait  pra;tor.  §.  pcri- 
jwuticur.  ft.  de  mmoribus,  & 
Cx  alijs  iuribus  &  anttoritatir 
bus  anobistupracarViz.  rela- 
jcis .  Cum  iudicio  itaqUc  lcgiC- 
lator  in  ditt.  1. 9.  quanuis  iudfc- 
cium  intcrlocutoi  ium  eflc^fup 
pjicacioncm  non  vctuit ,  cjurfc 
grauamcn  infcrret  irreparabile 
pcr  diftinitiuam  in  poflcflbuo 
&  pctitorio,cum  ca  in  hoc  iudi 
cio  apud  Scnatum  fpcrari  npu 

pofletj  - 
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portct;  nam  poilcfslonis  &  pro- 

prictatis  cognitio  ad  alios  Kc- 
gios  Coucntusftatim  rcinittc- 
batur .  Quanquam  fatcar  ctiam 
in  tcrminis  lcgis  9.  cum  fcntcn- 
tia  feratur  cum  caufc  cognitio- 
nc  &  lcgicimo  cotradi&orcdif- 
rinitiuam  cifc,  dcfcndi  debcre, 
iecundum  anceriorcmdoctrina. 
Scd  iam,vt  eodcm.c.oltendi,du 
bitatio  cciTatmam  pcr  lcgem  dc 
cimam,tit.7.lib.j.Comp.Tcnu 
tx  rcmcdium  pollcllbrium  eftjj 
nccciraiio  icacjuc  fcntcntia  in  co 
Jara,  difnniciua  clL*  dcbct ,  &  no 
intcrioaitoi ia .  Quauis  116  igno  ■ 
rcm,BalJum  in  l.poic  fenccncia, 
C.dcfencencijs  &c  intcrl.omn. 
XI  iud.nu.4.  veri.  (edbic  egoquxro, 
ininaiuiduodcfendcre,  poilcf- 
iorium  rcipcctu  pctitoiij,  ad  in- 
itarfcntctix  inrcrlocutorie  rcd- 
a&u  clfe;  OjUii  vcibi  inquit  ,om- 
ncpollellbriupoccit  dici  intcr- 
locutoriu  &  momentancu  apti- 
tudine,  cum  rcuocari  pofsitper 
pcticoiiu.Eccofirmacurex  Bar- 
to!o  in  1. 2.  fV.  dc  appcllat.  rccip. 
*3  n.^ .dum  putat,  ientcntia  lata  in 
iu  Jicio  pollclfoiiojicct  dirtinici 
uahc,nacura  camen  inccrlocuro 
ri.rhabcre:  &fec]uirur  Cuma- 
nus  ibin. 29  &  Antonius  Natta 
conf.  5  8  3.  Bart.  itacjue  in  d.l.  i.m 
3.argumenracur  dc  his  cuix  ob- 
fcruacur  in  appcllacionc  a  fcnce- 
tiainccrlocucoria,  vtcade  locu 
habeantin  appcllacionc  polTrf- 


forlj.  Omncs  vero  prxdictc  do- 
ihinx  co  rdpiciunr,  vt  tuianuis 
fcntcntia  la*ta  in  iudicio  pollelib 
rio,ditrin  i  ti  ua  i  1  t,  dc  cjuo  n  6  d  u- 
biraturi  dum  tamcn  ab  ca  appcl 
latiopcrmiccicur,  narurahabeat 
fenrcntix  intcrlocutoiic^  graua- 
mcn  infcrctis,  ad  cjuod  alio  mo- 
do  non  pofsit  cflc  conlultii ,  cjua 
perappcllationc-,  tunc  cnim  ap- 
pellari  poteit  a  prxdicca  incerlo 
cutoria  fcntctia,  vt  fupeiius  .id- 
notauimus.  Cocluditur  icacjuc, 
frntentia  latam  in  iudicio  Tcnu 
tx,in  ciusoriginc  fccundum  ali 
cjuoru  opinicne  interlocutona 
ellc,  Jicct  reipcctu  graur.mir.is 
iuppiicationon  cflet  prohibita. 
Ecii  vcrius  pute,ccia  in  hoc  cafu 
difhnitiua  cire,cx  rationibus  fu» 
pcrius*adduc^is.Portea  vcro  cjua 
rcmcdiii  Tcnutx  pollciloriuni 
crlcitu  fu it  cx  lcuis  dccimx  dc- 
ciiionc,fentcntia  cjux  in  eopro- 
nuntiatur,  dir1in;tiua  ncccilaiio 
critrJc natura  tamcn  intcrlocu- 
toiix,  cumprxtextu  grauami- 
nis  ab  ea  appelletur,  huc  luppli- 
cctur  ,  iicut  de  interlocutoiia, 
cjuando  grauamcn  rclulcabar, 
iiippJicabatur.  Et  hoc  cft  cjuod 
Baldus  voluit  vbi  fupra,  dum  cc 
fct,  omnepoirciTorium  iudiciii, 
intci  locutorium  dici  po/n*,  non 
ouia  d'ftiniciuu  no  fic ,  fcd  cjuia 
rarionc  grauaminis  ab  co  prouo 
cacur.  Ad  cjuod  alludunt  prcdi- 
ctxlegcsnona  &  decima,  cu  e 


M 


iiuc 


Google 


17.8  DcTcnQta^ui^td.poffcflor. 

fiue  ad  origincm  Tcnuta>  rcfpi-  \atc  nouiori ,  ex  ali  js  ratiOnlbut 

ciamus ,  fiuc  ad  rcmediumpof-  &  confidcracionibus ,  prouoca* 

fcirorium,vcro:mccafu  fuppli,  tio  quoad  vtrunquc  effc&um 

catio  quoad cffcctum  dcuoluci-  prohibica fit, vt  fuperius  prxdi- 

uum  pcrmictebatur  •,  quanuis  ttoc  u.oftcndi. 

SVMMzARlzA  CzAP.  XVI. 


9    A   Ct'°  ^enuu  mtrafix  w*»fes>  computandos  d die mortis  uln- 
Jt^  mipoffcfforts >at<jU€cccupationis facl* d matoratus ptjftjfe. 
re,proponenda  efi. 

2  Petittonem  mrafex  menfisproponi fuffcit^uamislitigatori  aduerfi 

pcftfexmenfesfuerirtntimata. 
i  ludtctum  incpit  d  cttattone. 

4  Lcxqu*  loquiturde  Tenutis ,  femeftrenonccnHituit  adiudtciumin- 

choandum,fed  ad  aflioncm proponendam. 
/  Diftat  in  iure  acito  d  contesiattone,  citatione. 

Umerfttas  eft  mter  acltcnem,^)  litts profecuttonem. 
7  JtfiorfuAintrafcxmcnfisproponttur^ 

ta  attenditur*  yuanuis  th  termtnoproducia  Jit  >     poft  cum  alta  apta 

producatur. 

i  Quanuismeptapetitioprcponaturin  Conftlio  i\cgiot  admittenda  esl» 
ftj  adTenutatyrcduccnda.' 

9  Petitio  fimper  intclltgttur fecundumiimites  trihmtalts  njbi  produci- 
.   tur.  * 

■ 

10  Si  Tenuu  atliocxtra fupremum  CaslelU  Conftltum proponaturjnep. 
ta  non  dtcitur,fid  redigttur  ad  iudicium pojjcjfcrium. 

i ,  Qtudcpereturclaufuta,li\s,& iuiVitiam  minift  raii,&c. 
j2  Qutdoperetur  claufulaappom  felita ,  Exiurisrcmedio,quomagIs 
cxpcdiat,& co  meliori  modo,&c. 

U  LtbtUustntcrpretandus eft eomodo ,  quoaclortrvttlior,*}  fauorabi- 
Itor  ftt.  * 

1+  OyttnerequispQteslexcaufaprobataJtchnondeducla fpectaliter  Sed 
gcncralitcr. 

- 
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INTRA  QVOD  TEMPVS 

Tcnuta  proponi  debeat, 

CsAFVT  XFL  i 


VM  deTcnutx 
aclionc  ,  natura 

S&origine.&hu- 
ius  Intcrdicli  fii- 
rnarifsimo  iudl- 
cio  fupcaiis  a&ufit ,  intra  quod 
tcmpus  pridiita  actio  &:  rcmc- 
diuni  proponl  polsit ,  dcmon- 
ftrare  oporcct.  Ec  quidcm  iuxta 
lcgis  non.critu.7.  ilbr.f.  Gom- 
pii.  d^Itionern/,  prxditta  attTo 


dolapor<virtuddcladtchaleydt 
Toro  -y  maudamos,  >«<  ntalca- 
fi  no  fi  de  )ue^  ,  nt  fe  unoz? 
ca  dtllo  e»  el  nueflro  Cmfep^ 
fino  qut  fi  remita  a  la  dtcha  nut* 
Jira  Audtencta.Sz(\vni\\x  crgo,vt 
quanquam  iudicium  poic  fcx 
menfcs  continuctur,dum  tamc 
ante  eorumlapfum  initiura  ha» 
bui/Tct,  lcgi  fauTc  fatisfa<3um: 
nam  quanuis  in  iurc  iudicium 


'  intrafcx  mcnlcs ,  fupputandos  3  indpiat  a litis  eontclhtione,  vel 
adic  mortis  Vttiml  pofcjforis,  faltcm  a  citationc  ,  vt  cenfuit 
atquc  occupatioms  raclc  ab  il-       Accuriius  in  1.  vbi  cceptuim 


tcjue  occupatioms 
lo,  qui  coiucndit  fc  cflcmaio^ 
ratus  fuccclforcm,  proponcn- 


itigatorl  aiucdo  poit  fcx 
fcs  fucrit  intuiiaca  ,  vt  cx 
vliim^vcrbisdi^  lcg-s  coli!- 


del,  yefiuuurecnfl/a  j.oi  niedik 
am^y.pfjTado  ctdit  %  ticmpoftra 
fymjerc  (U;  iucf'io  Confe)o,ffJtfcW- 


cceptumi 

glof.  i.ffdc  iudicijs,  vbiBarr. 
num.3.  quibus  fumaganturiu- 
ra  in  1.  fi  quis  poftea.  n\  codem 
titu.  deiudicijs,  &  in$.vlt*m» 
Inftitut.  dc  poena  tcmcre  fiti* 
gantium,  &incap.  penult.  ~& 
forocompctcnti  ;  prardic^a  v*. 
4  ro  Icx  9.  prcdictum  (emeltrd 
non  conirituic  ad  iudicium  in* 
choandum  ,  fed  ad  actionem 
proponenda.-fufficit  itaque,  h& 
£rbpofuam  fui/Tc  ,  quanuis  poft 
fcx  mcnfcs  citatibj6at ,  vf  in  di± 
cla  Icgc  fancIrurrV  fcxtai',$b>h  o 
Que  jttando  alguno  ,  6  a/guHds 
Dcurricren  al  nuefiro  CcnfejotQs 
ibl :  Ptdicndola por  ntirtud  dt  U 
M  x  dicha 
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Acha  lcy  :  dlftatcnlm  in  iure 
a&io  a  contcftaticmc,  &  citatio- 
n : ,  iuxta  textuin.  principio  In- 
ftit.  tic  actionibus,  vbi  Impcra. 
tor  fanxit ,  iudicium  confiftc- 
rc  ,  vbi  primum  adtio  intcn- 
ditur;  tunc  vcro  cccptum  di- 
*i  ,<Juando  rcus  aclioni  rcfpon- 
litcmfuit  conteftatus, 
*ap.  gratum ,  dcofhcio  dclcga- 
ti:&an  a  citationc,  vcl  a  litis 
conrcftationc  litcs  cxordian- 
tur  •,  latc  oftcndimus  in  1.  r. 
SrylLfcholio  i.  Scd  quoad  no- 
ftravlegis  inrcllcctum  attinct, 
abfquc  controuerfia  eft  ,  fatis 
cflc  .intra  fex  mcnfes  aCtioncm 
fuiiTe  produ&am ,  licet  eis  clap- 
iis,  aduerfarius  cius  notkiam  ha 
buc£it,ciqucfuerit  intimata  3  Sc 
Jtafcntircvidetur  prxdictal.p. 
xbkQueen  comencando  d  entcnder 
cn  el  negocio  ,  afstgne  termino  dc 
ciftfuenta  dias  a  las  partes .  Di* 
ftinguitcnim  lex  intcr  adionc 
&  iudicium :  ad  illam  enim  fex 
Iftcnfmm  fpatium  conftituit} 
ad  hoc  tamen  tcrminum  non 
afsignai ,  nifi  rcus  pcr  contcfta- 
tjoncm  iudiciu  inccpcrit:  tunc 
enim  ftatuit  lcx ,  cjuinquagin- 
ja  dics  ad  probationes  facicn- 
das  Utigatoribus  ciTe  prxftan- 
^oiExtaccrgopro  hac  opmio- 
6  nccxprcua  prxdi&x  lcgis  no- 
ftr.xoccifio,  Sc  diucrfitas  intcr 
jpfam  acYioncm ,  &  litis  profe. 
*utioncm  ;  quam  fic  intclligit 


&  declaratMolina  dc  priraogfiJ 
nijslib.  3.  cap.  1 3.num.  faibh 
Quanuuautcmhtc  ftringere  T/i- 
dcantur,  contrarium  tamen  <tjc> 
rius  rmhi  ^vidctur ;  nam  ditla  Icx 
p.tttu.  7M. /. nom  Ordtnamen* 
ti ,  non  rcquirtt  tudicij  exordtumh 
ncc  profecutimcm ,  fcd  folum  nur 
dam  lihelli  propofittonem.  Idem- 
cjuc  opinatur  altcr  Molina  dc 
luftitia,  tomo  3.  tra&atu  1.  dif. 
putationc  638.  num.  5.  vcrfic. 
quintum  duhtum^&c  difputat  Gu- 
ticrrez  pract.libr.  2.  cjuxft.S?. 
num.  3.  cjui  hanc  fcntetiam  tue-  . . 
tur. 

Rurfus,prxdi&alex  5.  itain- 
7  terprctanda  cft  ,  vt  prxdicta 
aclio,qux  inrra  fex  mcnfcs  pro- 
ponitur,  apta  fit:pctitiocnim 
mepta  nuncjuam  attcnditur,  ec- 
fi  in  tcrmino  producla  fuiflct , 
&  poft  tcrminum  alia  apta  pro* 
ducatur  prima  enim  cxdudi  » 
tur ,  cum  inepta  fit ,  &  fccun- 
danonadmittitur,  cjuanuis  fit 
apta,  cum  cxtratcmpuspropOA 
natiir.-vt  ccnfct  Molina  di&.  Iib. 
3  cap.  13.  num.  56.  &  57.  ibi: 
Jn  rua  fpecie  dtcendum  eft ,  qu *d 
*h  hoc  remcdto  excludi  de- 
hcat ,  ac  ftintra  fex  menfesnul- 
lam  pctittoncm  propofutffct :  pri- 
tna  nanque  pctitto  ,  tanquam 
tnepta,  non  eft  attendenda  :  fe* 
cunda  autem  tanquam  noua  tu^ 
dicanda  erit.  Scd  cgo ,  difputa- 
tione  omiua  ,  in  hoc  articulo 

con- 
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eontraputo.  Nanquanuisiure 
communi ,  kltem  ciuili ,  Moli- 
nx  opinlo  defendi  poflet ,  tt 
tradidsaBaldonum.9.ini.  le- 
£tura,&  in  i.nu.  17.&  fequenci- 
bus ,  &  fcribcnribus  commuhi- 
ter  in  l.cdita  a&io.C.de  edendo, 
&in  Liusciuile.fF.de  iuftida& 
iure,  &  plcnifsimc  a  Lanfranco 
de  Oriano ,  in  c.  quonia  contfa 
falfam.  §.  petidones,  nu.  5.  verf 
ttem  in  libello,  &  verf.  %) pef  dif- 
curfum,  dc  probadohibuS:  fcd  iu 
8    re  R  cgio  vcrius  cxiflimo ,  quo- 
modociique  iudiciunl  incipiac 
in  fuprcmo  Confilio  intraprai- 
di&os  fex  mcnfcs,  &  a<5tio  iuper 
bonis  vinculo  obnoxijs  mota  fit, 
licccTcnucae  nomine  fupprcf- 
fo,  nihilominus  Rcgium  Conii 
lium  iurifdicVione  habcre ;  cum 
9    pccicio  dcbeat  intclligi  iecun* 
d  um  limites  illiustribunalisvbi 
producitur:  &  fic  quanuis  iudi- 
cium  Tcnutx  non  proponatur, 
fcd  poflcfsionis,  aiia  vc  actio  ex « 
primatur,  fcmpcr  putarcm.ad 
,10  Tcnutam  rcducendam .  Sicuc 
ccontrario,  ii  Tcnutcca&iocf 
fct  propofita  in  alio  tr  Jbunali  cx 
trafuprcmumCaacllx  Confi- 
Iium^noncxhocineptadiccre- 
tur,  nec  eflet  repcllcnda ,  fcd  rc- 
:i  dcberct  ad  iudicium  pof- 


U-*f 


11  bisin  cap.  3?.  adnotantur  «  Et 
conflrmatur  haec  opinio  cx  claU 
fulaqux  communiter  apponi- 
tur,  ca  ncmpc ,  ipst  &  i»fit* 


tiammimfttari,  #)c.  quatlibci- 
-  lum  ab  omni  incptitudinc  exi- 
mit.DOcec  Abb.  in  cap.  2.oum. 
lj.dc  ofdine  cOgnitionum.Ma- 
ranta  de  Ordihe  iudiciorum,*. 
par.  membro.  3.  numer.  1  5.  6c 
prardidca  claufula  confcruat  orn 
ne  ius >  quod  ex  lite  refultet, 
adobdnendurhex  co :  icaAb- 
bas  in  capitc  naitoralis  ,  nu- 
mer.  1.  de  caula  poflefsionis  , 
&  proprictads.  Angelus  in  Ru- 
brica  numcr.  30.  ft.  dc  cxccp  - 
tionibus .  Capicius  dccifione 
10.  numer.  12.  &  14.  Alcia  - 
tus  cotifiL       humer.  10.  A- 
lexandr.  confilio.  96.  humcro 
5.1ibr.  5.  Arctinus  ini.  Panto- 
nius.  §.  rci.  numcr.  8.  ff.  dcac- 
quircnda  hatredicace.  Iaf.  in  §. 
omnium,humcf.  147.  Inftitu. 
dca&ionibus ,  &  in  indiuiduo 
docec  Calder.  qui  communitcr 
ab  omnibus  approbatur,  in  cap. 
Cum  dileftus ,  dc  ordlhc  cognT- 
tio.  laf  &  Ripa,  vterque  num. 
vltim.  &  pcnult.in  $.nihilcom- 
mune.l.nacuraliter,  dc  acqui- 
rcndapoflcfsionc.  Fclinusin  c 
liccc  Heli ,  limitacione  19.  de 
Simonia,idem  Ripa  vbi  fijpraj 
numcr.  100.  qui  cx  prxditta 
claufula  aflerunc  ,  Ctii  qupad 
poflcisionem  tantum  conclu* 
iumfit,  &  deprbprictatequo- 
que  pronuntiari  pofle,  fiimpli- 
citacfletin  iudicium  dcducta; 
«ScCxprobadonibus  dc  ca  con- 
fict 

M 1  Rur? 
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D6Tenuta,feu 

Rurfus  confirmatur  cx  clau- 
Tula  apponi  foHta,  ex  iuris  remc 
dw  auod  magis  expediat,  %)  eo 
meliori  modo>  f^c.qux  ad  hoh 
expreflia  ctiam  extcnditur ,  vt 
'adhotauitRipain  1. 1.  J.fiquis 
tta,num.&.rT.  dc  verborum  obli- 
^ationibus.  Tiberius  Dccianus 
conf.41.num.27.  lib.  z.  Quibu$ 

1 3  acccclit,quia  Ubellus  interpreti» 
clus  eit  co  modo,  quo  a&ori  vti- 
lior ,  &  fauorabilior  fit ,  &  quo 
melius  valcfc  pokit,  vt  docuit 
Gratusconf.  34.num.6.&conf 
37-num.  ctiam.6.&  conf  5  8.nu. 
^.lib.  1,  Maranta  vbi  fupra,  nu. 

ijj.Capicius  dccifionc  9  6.num. 

&7&pcr  dittam  claufulam  pur- 

14  gaturomnis  incptitudo,  itavt 
quis  obtincrc  qucat  cx  caufa 
pcobata,  licet  non  dcdu&a,  iux^ 


:tapr*ctom  Capicij  dcdfit*. 
'ncm^hum.jJ.Socirii  inJ.natu- 
ratttcr>$.nihil  commune>nUm. 
3.  f£  dc  acquirerida  poilefsidhc: 
'  &  ex  vcrbis  ^chcralibus  acTio- 
"  ncm  fuftihcri,  ccrtis ,  &  friecia- 
llbus  probatiombus  poftea  fe- 
cutis,cenfet  Abb.in  c.i.humcr, 
■48»  dcordihc  cognitio.  htaria- 
'husSocinusincap.  *  nuni  71. 
dc  tibcUioblationc.Aicx.ini. 
fi  Ita  ftipulatus'.  §.  Chrylbgo- 
tius,numcr.j.  ff.  de  vcrborum 
obligatio.  IaUn  L  1 .  num.  9.  ff. 
^cofficioaireuoium,vbi  Orof- 
cius,nu»26.Aucndahus  rcfoon- 
fo  u  nu.  1 9.  Jvlatiencoih  dialo- 

TT 

go.3.par.cap.43.  num,  9,  Hanc 
crgd  opinionc  ,'taquam  xquio  - 
rcm  &  iuri  confcritaneam  ad- 
fnicto. 


IV  1 
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XVMMtARIU'  CkAP.  XVII. 


■  •   .  —  * 


#,         ETmcnfesad  afiionein*Temt'Jt proponenddm ,  c<wra 
jj  r<c?w ,  aifentem>furiofum,  ignoiantem>  mfaniem,  ft)  eum  aui  m 

j  rvteroefttcurrunt. 

2  MinormreirdUunonresTituituraduerfu^^ 
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.1  Ga^ut|D$«tmun^{^timii!tf:j  $3 

t>  'Ltxfi^MX^^^^^Mk^^TAft) *d aUtonemproponendam 
tempusconftituitjotum  refpextt pojfejforts  i>enefiaum.         •  i  :, 
*     Qtiatido  abjuritcmpaj^  motiftm  diBmusfauorcmJlatuitur ,  akfae 
atterius  odtofaducrfus  ahfcntem,  %)  igriorantem  currtt,  abjejufkjpt  re~ 

tr  :I#mMs.  vr  ..x       mmwt-,  .  imrf, 

t  Condttio  appofita  d  tcftafoxe^fiam  aI^es^minorej^,jgnorantes  co~ 

prehendit.  ,  A.f>v  ....  ,..u,  v .  v.        <,..<■  '  ** 

£  IgnoraMtainftitUtinonprtiudicat difpofincni.  .         >  "i  %4 

9  Portto  deftctens  accrefcit  etiam  tgnoranti eam  defcEkam.      :  ,«| 
16  lus  accre/cendi  in  cuittsjauorem  mductum  jit.       ,     ,  f\  iS> 

/  1  Quando  lex  beneficium  confert,non  cft  necejfariafcienfia  ittiu$  imquem 
.  conftrtur.  .  ;  .u^iwn^,'       VcuV  \»v 

/ 2  Jgnorantia  in  conditione perfona adeuntis  h*reditatem>eius  adnjfnem 
■    mmuyefa v.Vo -  '      v . .  '\  m\iti     .  , n\-  v  ni  •  \ 

7^  tddresinftitutus exparte^ ex alia  fukftitutus,fiprQhdre4c gejfertt, 
ad [uljhtutiommetiam  extenditur ,oudnuts  ei  dclatam  ighoret;~\  j  ^ 
j+  Stcui  apud nos femeftre  conftttuitur ,apud exteros  Hattatur  amtitf,  @J 
,  ep  cIapjoiren*ediapoJfcJforiaint& 
num,cum  mterdid 'a pojfejjona  anno fimantur.         *  > 
//  ln^enuta,ctiamftfemejlre  lapjum Jit,proponipoteft  remedtum pojjffi 

foriumapudattaTribunatja.    3  1  v 

,/tf  j\cmedtump0jffejfonumproueniens  dtegeTauri, apud quemliiet uuk- 

cem  ordinarium  tntentaripotesl,non  tamen  cum  attributts  Tenut*. 
j  7  Aduerfus  mtnori, ft)  ucntre'  rpfucapiofoteft  copkrtj&et  non  mcrptat. 
jS  Semtjhead Tenutampropcnendamyincipit,  f$J finitur  aduir/us-mno- 
renf,y eumtjMun&tefO^  ,  '     >'  .t*5;fc»J  n3u 

/  9  Aduerfus  mtnorem  tongi  temporis prdfiriptio  curretp$Q# pptcft..  k 

20  Aduerfus  mtnore  omnts prdjcriptio  compleri poteft  ,ficum  prddeccffore 
cceperat. 

2 1  St prdfcriptio  conuentionalis  inccperit  contra  maiorem,contra  minorem 
currerc^ft)  perficipoteft,al>fijue  fpe  rcslttutionis. 

22  Stprd/criptio  legatts  tttccpertt  adtserfus  matorem ,  poteft  compleri  con- 
tra  mmorem-jntntegrum  tamen  rejtttuitur. 

2 3  Prxftriptto  tongt  fsimi  tempot  is poteft  inctpere  contra puberem,  cum  fpe 
tamcn  reftitutionis. 

24  Jn  Tenuta prdfcrtptio  fexmcnfium  iticipttyg)  perficirurcontra  mtnorc, 
tmpuherem,  infantem,  eum,  qui  m  njtero  eft ,  ahfuuc  reslitutionis 
HuxiUo. 

M  4.  21  Do. 
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(iB4  DrTenofaifeu  rciiat&pGfTeflbr. 


<*>  T)tmnnmqkipx>{fefsk*mi^  ftfdhalio  occupdrifuh, 

anciuilemaiiittat.  ' 
M  Per  oMiufonemdecenmJpoJfefiio  ciuitis  amittitur ,  ftf  naturaliUngh 

--•#**.•:  •>,-^:<--  v.. ;v  v»»v: 

j;  Succejformaioratus ,  <jui pcrdecermium  permift  wt  altus  dtluaUm 
poffefsionemocctiparetfdntiuitem^naturaim,^  transldtam 
amittat,{t)  tantammodo  petitortumpofsit  intentare. 
*S  Factum  $negligmiajutccjforisnmpotcftinic^ 

ttonispoj/efiiontstaufare.  1  1 

P°Jftfiio'timlis,fj^ naturalis  omnino ppdrdtd  eji  abacluali  poffcfsio- 
"  tH&inffjlentiarei.      ~  \    &  1 

30  Decennijlapftisle^s^T.henefciumauferrenonpotefia  rveromaior*« 
n  tuifuccejfote^kknegttgemfkcrir. 

j  1  Aftu>nmpr*fcril>ttura4iKrfusdominum  maioratus  ex  Ungitcmpons 
,     occupdtione.  "\  ^  .  »" 

?  *  Etji  Jdiumtttineatur  poffefsio  ciuilisqudnuis  naturalisftt  apudalim, 

ftafiriptiotmpedttur. 
jj  Gontmuati6po£ef*onii*lcgetranslaunon  impeditur  ex  alterius  a- 

El  ualt poJJefswne3ifuanuisperlcngum  tempus  m  ea flttertt. 
7*  J^gijsinlkpr*Jmptto*t>fa  habetxumccntr&dlUo* 

nemprdfcrtbtpofsitjicctnon prajcrtbatur  matoratus. 
ir  Pojttrtgtntaarmoj  remedtum  foffeffortum  fucceffori  maioratus  nm 

tompetit. 

J6  In  rekusmaioratus  nunauamprdfirilensAcauiritdommumnjtilejuc 
•-.  dtrettum. 


J7  ExcuipaiUius ,auiprimofucccderedebebat Jcquentiingrddupr*^ 
dtctumnoninfertur. 


%**.')'"•«'•    •*      •.'.««•  4  -  "    »  '.' 

I  ■  .•  . 
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/(^p&t-Dedmumfcpcimu&w  aSf 
A  N  SEX  MENSES  AD 

»  *    ...   „■  , J..J  .•  ....         .»  .^'.i...-  ,  i.r.:..i 

iidiionem  Tenuc^  proponeclama  lcgc  prx* 
fticuci,curranc  acluerfus  minorem,abfcn- 
V.  tem^uriofumjgnorancemjnfan- 
tem,&  eum  quiin  vtcro  eft, 

» 

pronrrctrahcndanon  reftituu- 
tur .  Et  in  intcrprctationecoftf-» 
tutionis  Procomi  lcos ,  quae  re- 
traitiiiiimiliscit,  idcmarbitra- 
tus  fuit  Bald  .in  fuis  commcnta- 
rijs  in  cam  conftitutionem ,  nu. 
i  o. vcrf.  fid <fudrOjdictt  hsc  confli 
tutio,  &  Iacobus  Noucllutdc  iu 
tc  ProcomifcoS  ,  fiuc  dc  iurc 
congrui,cap.  i  .ex  num.  i  o.  verH 
nota  oclauot6c  Matthxus  dc  Af- 
flidt,  fuper  prxdicta  Impcriali 
conftitutione.§.  i.  nu.24.  £tde 
iurc  huius  Rcgni  cadcm  obfcr- 
uatio  cft  1  quanuis  noucm  dies 
tantuniMpdo  ad  rctra&uprxfti 
tuti  fint^t  exprefTe  cauctur  in  L 
8.tit.i  idib.^.noux  Compil.ibi: 
Corran  cotra  los  menores  dc  ^veyn 
tey  cinco  anos,  <juicr  fean  de  edad 
puptlar,  0  adulta,y  contra  los  a%- 
fintesi&c  hvTtjue  ayalugar  con- 
tra  ellos  esla prefirtpcton  de  los  di 
chos  nuene  dtasiper  quam  lcgcm 
ibi  gloflatores  agnofcunt ,  &  lc- 
M  j  gura 
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Vpradi&os  fcxme 
lcs  ad  acVionc  Tc- 
nutx  apud  fuprc-» 
mum  Conlilium 
proponenda  a  lc- 
gc  prxftitutos  ,  contra  minorc, 
ablentcm,furiofum,  ignorante> 
infantcm ,  &  cum  qui  in  vtcro 
cft ,  currcre,  &  aduerfus  eorum 
lapfum  non  reftituendos ,  com- 
munis  fentcntia  cft ,  &  eam  in 
indiuiduo  admittit  Molina  de 
Hifpanorum  primog.  lib.  3.  c« 
j  3.num.6o.&  6 1  .Molina  Thco 
logus  dc  Iuftitia,tomo  3.  tracla- 
tu  2.  difputationc  638.  num.  6. 
ycvLociauumeft.lo^nvx.Qxxtxett. 
lib.z.prad.q.9i.num.z.&  3«Et 
in  retra£tu,in  quo  cx  Gallix  fta- 
tuto ,  fiue  confuetudine ,  annus 
&dies  prxftituitur,  idemcen- 
fct  Tiraq.  dc  rctraclu  lignagicr. 
§-  35-  glof.  2.  3.  &4.Poftanni 
cnim  lapfum  infantcs,minorcs, 
abfcntcs ,  &  prorfus  ignorantcs 


l%6  DefTenut3,fi:u  remctfcpoffeiTSr. 


gum  Tauri  inl.  70.  &:  Moncal- 
rfus  inhi  3.gl^mfgna,tiJirfioV ; 
lib.  3.fori,  Grcg.  Lopczint.  6. 
ycfbofafla  nin  d  w,cic.  1 .  f*f^r 
Couairr.c.  3.  nu.  4.  de  ceftamen- 
tis-?nqux  omriia  in  cafu  noftro 
fortius  militac,  cum  in  rccrattu 
omniribexclufi,minor,  abfcns, 
&  ignorans  mancant.  Et  quan- 
do  quis  ipfo  lurc  priuatur  iurc 
quopiam  ob  lapfum  tcmporis, 
2    nunquam  ci  ignoranti  currit 
prxfcriptio ,  fcd  tuncdcmum, 
cum  fciucrit,glof.;n  c.quaw  fir, 
f.cldJtus^y  cvbJtJIulerit  ,vbi  orri 
ncs ,  lib.  C.  propter  maius  cnim* 
pcriculum  impcdito  agcrc  fuo- 
curxicur,  ncrcmprorius  amic- 
tatjvt pluribus  rehuis  docct  Ti- 
raquellus  in  Lfi  vnqua,  verb.  rc- 
U c rtann  ,nu m, 30 3 . &:  num .  3  34. 
In  Tcnuta  vcro  ius  fuum  mino 
rcs  &  caeteri  non  amittunt,  fcd 
tantum  raculcacem  proponen- 
4    di  inrerdi&um  pofleilbrium  Tc 
nucxin  Rcgio  fupremo  Scna- 
tu,  vt  fupcrius  oftendi :  &idcd 
cuni  modica  loefio  hoc  cafu  re- 
fulccc,  rcfcicutio  dcne^nda  cft> 
&  ica  ftylus  obfcruauirT  &  prx . 
dI£tiDo5torcs  animaduertunr, 
&  hanc  racioncm  rcddunc.  Ego 
vcrdquanuisnondiffitcar,  mi~ 
nori,  abfcnci,  &  ignorati  aducr- 
fus  iapfum  cemporis  rcftitutio- 
ncm  non  indulgendam  ,  puto 
tamcn ,  non  cx  modica  lxhonc 
hoc  cotingcrcj  magna  cnim  rc- 


fultatjCum  minor,quanuis  poC 
v  fifflbrium  of£fenar4um  n<Jh  arrit 
*  tit, priuecurtarrrcn  furiimafii- 
, . .  f^i^TcnucociiudiciOjquQci  vni 
oa  fcnccntla ,  &c  fummariji  prd: 
fc*bonibus;hV&jrr»  vt  fopctfus 
j  cap.  1  l.oftendi.^x  alia  icaquc  ra 
tiohe  ccnfco ,  ■reitit^Jtionim  in- 
fanti ,  abfciitw&  ei  qui  prorfus 
ignbrac,c[ehegarr,  eancpc,  quia 
lcxnoftra,  quxdcTcnucx  rc- 
medioloqiiicur,  &  ad  a&ionem 
proponcndam  ccmpus  confti- 
tuit,  non  refpcxk  actoris  pcrlb-  ? 
nam,&  commodum,fcd  poflef- 
foris  bcneficium  5  nam  cumiu- 
fte  pcr  fcx  mcmcs  polscdcrir,ab 
iplalegc  tuctur ,  &  conicruacur 
in  poilcfsioDC  fua,  iiavrextra-i 
ordinaria  remcdia  aducrfus  eu 
locum  non  habcanc,fcd  ordina- 
rijs  tantum  cxpcriatur.Na  quiu 
•  do  aliquod  tcmpus  in  merum 
alicuius  fauore  icacuitur,abfqj 
alccrius  odio  ,  tunc  indubitate 
aduerfus  ablcnrcm,  &  i«noran- 
ioc  ccmpus  currit,  iuxra 
tcxcum  in  c.  icacucum,  vbi  glof! 
vcrbo  mtmeradum^n  princip^ 
dc  pra:bcndis,  l:b  6.  quam  om- 
ncscommuniccr  recipiunr  ,  & 
fingularcm  dicic  Panor.  in  capi  • 
ciim  ciTcs ,  ad  fincm ,  dc  ccftam. 
Licec  non  ignorcm,  dc  ca  dubi- 
tafle  Pctrum  Ancharr.in  d.cap. 
itatutum,num.2.vcrf.o//>ffwr«r. 
Et  probatur  fatis  prxditfa  opi- 
niocxl.  hxres  inlticucus.  fT.  dc 

acquir. 
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i^liih  tofcrtd.  vbi  conditld  ap-  in  c.J 5 .  infra  •.  Qug  pcrfincc  de- 
fMta  ateftacore,  ctiamabfca-  cifrdtex. in  1. fcdttii  delu*,  eo-> 
^rflftiorrti&ignbrahtwctoflk  11  dcrntitu»  defitqiHf.  hiEfed.ex 


j^&endit:ft*t)ttt  fub  cdndlrib* 
ne-lfluicutus  i  fi  ec^itfchtni 
m#Hk  ad&fc  ha»r  ed  toerh,  ni 
klcxcaacqulrifci  &  fcft  fatf0j 
qliia  ilia  lcx  f  efpcxit  bcncficium 
rnmtutofiSi&idco  lgnorahtia 
tofticuffnbn  pffciudicac  difptM 
ruioriiifiaitdrcMhus  ln  1.  hriitra 
Reghi,  dUa*  curh  latafitin  faud 
/chiilliuSi  qui  r^ftfckhichfcy 
pdfledit,eiuS  ftfifefsktoi,  rnirto- 
iiS)ifrfartds,&abfentrs%ndrari-  13 
fiahbeerehdh  pbtuii.  Quibus 
^uo^ug  {uftragdcuf  decifio  ce*. 
inl.riirediieddcfh  clt,  dc  tfejul  • 
fendahaefcdicarc,  ex  qiia  bof- 
tiadeficichs"  accttfcitetiaigfio- 
fantieamdefetStam.lEtratideit,' 
duiaiu§  aecrefetndi  indu&tifrt 


xo  ka<]uc  rto  ahiittT!)  quahuis  i 
recSictiti  idefh  ftatuitur  in  L45 . 
^aiifijqiix^d(flcfti6ncm  ttarif. 
ftft  iA  ftquCntfclrfgfadu,  qdah- 
fafiiuB  ignbrtt  >  .fuctfC^Johcm 
dclacaffi,  &  rhiibt  acurtl  vafkflc. 
Et  f&tbeft ,  qtiia  faubft  h&rhi- 
nati,vocaci,Kfrtbfticuci,  lequert 
tiftjiicingt^dUi  (cgalistrartsla- 
tio  fit .  Quartdb  lex  icaqtfgpbf- 


qua,  igrtdrahcfa  irt  certdftiortc 
perfoha  fldcuhfA"  s  h«redita'ternt 
dtis  aditldfVe"  noh  impedit,  duia 
aditidrcljjrcit  fauoTem  teitato- 
ris,rtcfinc  h#redt  mtVffafht-  eV 
Cic  rtfih*adefh  obfcruatrd  eft , 
quandd  dc  cdrtditibne  teftato- 
rl*  igiibrabaturytuhc  entm  eius 
hfcreditas  adiri  nbn  pbreftil.he- 
rbs.J.  ctiidi  cbnditioncjcodcm 
tifu.  Ec  hirtc"  qtioquc  ht;  harrc- 
dcrh  mfticuturfi  ex  partc,  &c  ali- 
ctti  etalia  paftc  fubftkutuhi,  fi 
prbhatrcxiligdlerit  ^aifre^qnam 
excauf*  fubltthrtibms  defc-- 
ratur  alia  h itf e^ItWs  pdrtiWpa 
ftea  ver6  c\  igttdratt  defcfatur,  ■ 
nihilotfiinus  hxredcm  cife  cx 
caufa  qudquefubfticutionis ,  ad 
pr.tdictamqtie  fuliftittirionem, 
g^onemproh^rede^xtendi, 

diamus,Lfiquish±rcs,t.  

atquir.  harretf.  tui.  addVfegtm 
€.ufrt  parcr.£  ftif  dd,ibfrgW^ 
jgMramibtis  m^mneHm  ex  tefta 
rffemurjn/nttir:  ff/dclcgsm  2.  & 
rcg£fh  Filiusfafniifas.  fF;qui  tc- 
ftam.  fmTcpbfruncJbi^rf^- 
na/esatfwfieseHam  igWtattiims 
acytiirunint. 


11 


frfsionemcbhfcft,  n6cftneccf-  14      Vlreriusih  jiiicmstCria  ipc- 
fcicntiaillias,inqiiejhcbn-      eiatim  aiinotar>du  eft,  ficUt  a ho 
ftttuf  .Bart.cicgantcr  irt  d.i.h*-      ftfa  iege  9.  rcrmimrs  fex  menfiti 
firtcjataquctraaabiiili»      ftatuituf ,  &  eodanfo,  Tentrt* 

acUo 


•  f.l 
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a&io  prxfcripta  eft,candc  apu  & 
Gallos  obfcruacioae  cflc,  quoru 
tacutocauetur>  vthaercdiipib 
iurC  dcfcratur  Doilefsio  abfaue 
apprcKcnfioncj  fi  tamcn  abako 
occupatafehatres  incra  annum 
(ficut  apud  nos  mtrafcx  mcfcs) 
intcrdJanm  poflcfsoriu  contra 
oceupatore  propouere  Jebeac} 
alioqui  a  ftatutl  bencficio  exclu- 
fusfovttraditTiraqucl.  in  cra* 
&icudcmorte,s.par.dcclarat.$, 
nu.  14.  ibi  :EtWcertimnoflr4 
Gallianjtimur.  SedtdveHmin* 
tttiigst,  *vth*rt$intra  atinu  tius 
^cupatimspojfefeioneinterd^i^ 
aui  akoltgutmo  modo fibi  reuocet\ 
na fi  id  tcmpus  annilalri finat>  ta- 
cms  hancpof/fsipneamiuit ,  ntf 
ampltus  admuutur  adrtmedium 
pojftjforium  j  ftd  ntctft  ti  cft>  ad 
j>ttwium,<vtl»ti  adtxtrtmu  00 
xilium*  confugert*  Ha&enus  Ti- 
raqucilus,cundcmquc  anni  tcr- 
minum  apud  Cenomanos,  An- 
dcgauos,&  Pictauos,cx  fuls  coft 
fticurionibus  &  ordinarionibus 
confticucu  cflc,  dicto  loco  pr.tdi 
&us  audtor  notac.I  Jcq;  Mediola 
niobfcruari,fcripiit  Caceilianuf 
Cocta  McdiolancnCs  Iurecon- 
fultus  in  memor,  iuris ,  in  litcra 
D.  mcmorabiii  cuius  inuiu  cl t> 
Decreto  Mcdtolanefi  cautum  tji^ 
ftfc-Bx.  pratdi&a  Tiraquclli  opi-  . 
nio  vidccur  fundari  inVlpiani 
jcciponfein       4t  vi  &  vi  ar- 
matap^^ua.rcgularjtcr.  intcr~ 


diaapo^riaannonniuntun 
&  idcm  pr&bat  texun  U.C.  vn- 
devi,camfiniilibus.Cuiopinio 
nifo&agatur  quoquctc*.inc 
1.  fiicmucftimrafeudiJisoria- 
tur,  in  quo  dcciditur  >  lilum  oui 
-pcrannum&cUcmcftb  poJTcf 
iionc  fcudi  fckntc  domino ,  de* 
bcrc  in  ca  rucri:  i  quo  textu  ori- 
^inemhabuerun^k  i.ticu.  1  r. 
iib.3.fori,&L  i9x.  dc  i^Scyli» 
&  1, 1.  titu,  1 5.  iib»  3.0rdin.  ex 
quibuspnobarurjcfcndcndum 
&  cOnJcTuandum  in  poiTcfsio- 
rie  aficuius  rei  immobilis  eum, 
■quifcicnccdominoper  annumj 
pouedic>  Vrget  quoque  pro  hac 
iententia  textusin  eap»  i.J.por- 
ro  >  ticukquaHtcr  olim  poccrat 
fcudumalicnari,  cx  quo  nora- 
Tur,annalcfiictiumhaberc  vim 
rcnumiatWis,Cuiadhaeret  dc- 
ctfio  texcusinl.fa#a,5.(i  qui* 

bonoiuff.adSenacufconf.Trcb. 
PhiraqucaDaarmalcrcpus  opcw 
ratur,  quxcongcrit  Tiraquel- 
lus  de  recra&u  fibr.  1»  &  1»  gloC 
1 0.  num.  j.&  *  .Qup  ctiam  pcr-. 
tinct  RebufB  doctrinaad  legcs 
Rcgtas>tomv$.titu.dc  fcqueftra-. 
tiOnc,art.  1  ,glof>  u  num. 3 .dum 
aitjpo/Iefsionem  non  cflc  fcquc* 
ftmdam,  fed  apud  pofTeuoro 
mancre  dcbcre,(i  pcr  annu  po£ 
fcdcrat ,  £t  dcniquc  condudo, 
annalcpoflelsionc  maximi  cflc 
momcnti  &  poderis,  vt  patct  cx 
tcgula  dc  annaii  poflcflbrc. 
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'1  j  D  ifiant  tamen  prxditla  in* 
tcrdkta  *  Tcnutx  interdkio:  il- 
la  cnim  anno  elapfo,omnino  vc 
titalunt,  vc  adnocauicTiraqucl-. 

nu.  14.  in  hnc,  ibi:  lNec . 
ampltus  admtttttur  ad  rcmedtum 
pojfejjortum .  Hoc  autcm  Tcnu- 
cx  rcmcdium  licct  canquam 
rummaiium  apud  fuprcmum 
Confilium  fcx  mcnfibus  clap- 
lis  proponi  ncqucac  •,  atcamcn 
apud  alios  magiitratus  ,  cxtra 
Confiiium  fuprcmum  ,  ran- 
quam  intcrdictum  poueilbriu 
ordinarium  intcrponi  poterit, 
nrc  prxkribi  hxc  a&io  potefl 
miuori  tcmporc  quam  alix  fi- 
miles  prxfcribuntur.  Et  hac  fox 
(an  confiderationc  rainus  tcm- 
pus  rcquificum  fuit  a  logc  no? 
ika<quani  abextcrnls  legibus, 
&  Hatutis  j  cumin  his  iudicium 
poirdlbrium  excinguacur ,  ac 
iblum  petitoriumremaneat  j  a*. 
pudnosvcro  rcmedia  pofleiro^ 
ria  cqmpctunc  ,  etft  lemeftco 
Upfum  iit  i  boc  enim  folum 
9M^Rcgiumfuprcmum  Sc- 
naul  pr.cititutum  fuit ,  non  ta-> 
meiiprohibenturiicigatorcsin-. 
U? jiicjcfe  pofllljbrijs  apui  alia 
iribunaliainferioj-acxpcririj  v^ 
in;iadiuiiuo  docet  Molina  dd 
primogcnljs  lib.  3.  cap. .  13,  nu.; 
66.  il>i :  A  tfuA  (aciltatccxclujus 
potertc  ninilormnunu<  (aum,ta>n 
q^oadpojjcfuonem^  /juam  auoad, 


dinarijs  profequi .  Ex  quo  infcr-* 
tur ,  hallucinacum  fuilfe  loan- 
nem  Guticrr.  grauem  alioqui 
Iurifconfultum,  in  practi.  qux- 
ftio.  Ub.  2.  quxft.  9 1 .  numer.  x. 
qui  Tenucx  maccria  non  agno-. 
fccns,falfo  putat,  poic  cepus  le- 
gale  di&c.  legis  9-inteidicta  pok. 
icflbria  vfucapta  fuifle,  tam  in 
Confilio  Rcgio,  quam  in  cxte- 
ris  tribunalibus  ,  &c  folum  de 
iudicio  proprictatis  difceptari 
pofle,  ibi :  $yia  amittunt  reme* 
dium  poffejforium  fummarifit- 
mum.atque  fibt^vttltjsimum^, 
filum  fiht  remanet  pctttormm^ 
ficj  tte  carehunt  multo  tempor^ac, 
pcr  plurcs  annos  pojfcfstonercrum 
matormus  .  Etm  alio  quoqqe  --4 
decipitur  codtmi>umcr.  i.veri^ 
ficundo,  qma  Lcct  ,  vbi  diucrfi^ 
tatcm  intcr  lcgcm  9.  &  10.  titu. 
7.  libr.  5.  Qovwk  quxdcTc-, 
nutx  rcmcdio  foquuntur  ^noa 
pcrcipiens ,  ex  di&a  lege  dcci-i 
ma  ne,ceflario  poiTeilbiium ,  ia, 
maioratuum  apud  Rc 
gium  fuprcmum  Scnatumpra, 
poncndum  contcndit     &  io 
tribunalibus  infcrionbus  pro- 
poni  non  poflfc  hrmat  \  longc 
1  •  enim  erratj  Gcucip  eundcm  er-> . 
rorcm  inciderunc  alij  noftrates 
iurifconfultiiquos  in  cap.i  1  .rc- 
t  j  ccnfcbimus :  nam,  vt fxpc dixi- 
BQUs,iudiciuro  ppircflbiium  in- 
tent.iri  potcil  apud  qucmlibct 

iudiccm  orduuri^m  ,  noo  ta- 

w%*  •  w  *    V  * 
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tacn  cu  attributis  Tenutxihxc  h*h4t.<*rme$ ,  qnando  nrfucapii  ? 
enim  (bH Confitio  Rcgio  rcfet  futumftacotra prtdecefieremp» 
uata  cft ,  vt  in  cap.  3*.  adttotabi-.  ptiU^vdcmpieta  cotra  puptllum, 
xnus.  Si tamen lcgis 9.&  io.bc~  ettamnonnatum*  Et  iiiis •,  JW*/ 
ncficio  pouciroiio  oui  in  mak>- '  **cem  ,/icontra pupillum  inceptfi. 
ratu  fucccderc  contendk,  in  iu-         ,  tpfi  turenon  currm 

prcmo  Confilio  vti  nolit ,  vti-  in  fex  vero  mcnfium  vfucapip- 
.  <juc  facerc  poterit ,  cum  Tenu-  ne  (  de  qua  nos  agimus  )  ^iiu4 
tx  remcdium  fummarium  in  13  proccdit  ,  hicnimctiamaduef 
eius  fauorem  inrrodudtum  lir^  lus  ventrem  currunt,lncipiunr, 
ei  itaquc  rcnuntiarc  potcft,  6c  &  rimuntur  ,  itavt  fi  polfcifor. 
ordinarium  ciigere  1.  legata  inu  pcrlcmcilrc  poifeder  it,hoc  elaj* 
tilitcr,  cum  fimilibus.  rt.de  lc-  lb,  qui  in  ventre  crat,  ncqucac 
gat.  t  .&  exprefse  cenfuit  Cliaf-  poitnatiuitatcm  Tcnutarnpr* 
lancui  in  confuet.  Burgun.rub.  poncrc.  Nam  quanuis  rcgula^ 
f .glof.  1 .  in  prin.  Tiraqucl.  ritcr podcfsio  contra  cum  inci* 
dc  mortc,tf.par.2  dcclarationc,  perenon  potuiflet  >  ctfi  poficc 
pertoram.  complcri,  vt  antca  diccbamust 

>7  ■  Ex  quibus  fatis  elegatcr  in  Tc  m  Tcnuta  vcro  inkium  &  froii 
«uta  vnum  fpeeiale ,  &  a  ncmi-  vfucapicndi,  in  vtero  eaufari  p« 
ncanimaUuer(umMeduco,illul  teft,  natoque  infanti  nullumte- 
nempe  \  vt  qaamiis  vcrum  fit,  medium  (upcteft  qtioad  poffc£ 
aduerfus  minorem',  &  etiam  eu      forium  in  uiptcmo  Senatu ,  fcdt 

^ui  in  Vtero  eft  ,  vfucapionem  *lia  tfibunalia  adirc  dcber ,  iux* 

Compleii  pone,i  etiam  ci.fF.clc  tafuperiorem  rdolutionc,  qua; 

ihinoribus ,  ibl :  Etiam  ei ,  qui  veiifslma  eft ,  &  iuxta  iuris  re* 

prtufijudm  nxfceretur  ,  'vfttcap^  gulas  j  in  hoc  cnimiudido  np^ 

tumamifit,  vbi  glof.  r.  Bart.  nu,  itro  lummarifsimo  fperifckni 

»     i.&i.Bald.inprincipiOj&om*.  &peculiaritcrinterlx>c  proui2 

nes  communitcr>  ita  tamsn  Do  fomcft,poiTcflbr?s  fciiicct  faua* 

ilorcs  accipiunt,   aducrfus  pa*  tctSc  contcmplationc ,  vt fujj#i 

trcmpupiili,veic*fusqul  in  vrc-  riusciiximus,&quidcm  abf<!ju^ 

ro  eit,v{ucapio  fuiiict  ceepttjfc-  reilitucionis  fpcyvt  in  c.^.adnow 

Cus  vero.fiprxfcripdoinccpif.  taulrmis  '  •  ; 

fct  contra  minorcm  >  cmia  tunc  19     Inhac  crgo  mareria  fcx  vcri^ 

Ipfo  lure  non  currit ,  vt  docec  Uinae  conduiioncs  conftittfeh^ 

„    Accurfiusin  ii  1. etiam ci , vcr-.  defjnt.Primaeft,  Aduermsrhi 

bo,  amifit>  has  vcibisj  InteHi^unt  norcra  in  nullo  cafu  longi  teftt\ 

„  poiis 
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poris  prxfcriptionem  Incipere  vk.par.tf.ex  qua  contra  omncm 
pollc,!.  vlc.  C.  in  cjuibus  caufis 
in  inccg.  rellic.  non  cft  nccclC 
l.bonx  fidei.in  prin.rfdeaccjuU 
icn.rcrum  dom.l.  non  cll  igno- 
tum.  C.  cjuibus  non  obijcicur  *3 
longi  tcmporis  prxfcripcio.  L 
f1cucinrcm.Cdcpr2icript.30. 
VCI40.  annorum,l.  ^£milius,L 
eciara  ci,  fF.  dc  minor.  &  vtro- 
bjcmc  glof.  Barc.  Bald.  &  fcri- 
benccs. 

*o     Sccunda  conclufio  cfl  '>  Ad- 

ucrfus  minorem ,  omncm  prx- 

fcriptioncm  complcri  polfe,  Ci 

cum  prxdccclforc  cocpcrac,  1.  il 

fun Jum.  fF.  de  fundo  docali ,  & 

prxaicti  Do&orcs  vbi  fupr* 

agnofcunt. 
4i      TerciaconcluGocuV,  Siprx- 

fcriptio  coucncionalis  iuccpcrit 

concramaiorc,  cotraminorcm  H 

currcrc ,  &  pcrrki  poilc  abfquc 

(pc  relVitutionls.probat  didalcx 

^miiius ,  vbi  Accurfras  verbo 

r^/?//*/,Barc.&:communicer  fcri 

bcnrcs  ibidcm  >  &  in  d.  1.  cciam 

ei,Crcg.in  1.9  .cic.  i9.par.£.  fcho 

lio  i.  vcrbo,noncorre. 
xi  QuarcaconclufiocIcjSiprar- 

fcripcio  lcgalis  inccpecic  aducr- 

fus  maiorc,  polfe  coplcri  concra  *$ 

minorem  *,  in  incegrum  camen 

relVicucionemci  compecere:  &c 

hxc  eft  vcrior,  &  rcceptior  opi- 

nio,  cx  glof.  vbi  fupra,  Bart.  & 

Doctoribus  in  dicVis  iuribus, 

pro  cjuibus  cxtac  lex  penulc.  tic. 


laplum  ccmporis  lcgails  reiti- 
tuicur  minor ,  cclamii  cu  majo- 
rc,cui  minorfuccelsit ,  prxfcri- 
ptio  inicium  habuiifec. 

Quincacondudoefl,  Prx- 
fcriptione  longifcimi  ccmporis 
poflc  incipcrc  concrapubcrcm, 
cu  fpe  camcn  rcititutionis :  qua 
oplnione  clcgitprxdicta  Parti- 
tx  lcx ,  fic  incerprccandolegcm 
vltima  ad  fine.C.in  cjuibus  cau- 
fisinintcgiu  refticucio  noji  cft 
ncccifaria,  cjua  fic  inccllcxcrunt 
Ioan.  &  Azo,  ab  Accurfio  rclau 
in  d.l.vltima/chollo  vlc.  concra 
Aldricum,a  glof.  ibidcm  rccen 
{itum,qui  celuic*aducrfus  adul- 
tumcurrcre  prxfcripclones  30* 
vel4o.  annorum,ncccirciticu- 
tionis  bcneficium  indulgcrk 

Scxtacondufio  £it>  In  Tcnu- 
ta  prxfcripcioncra  fex  mefium 
inciperc,  &  pcrflci  pofle  concra 
minorcm,impubercm,  infan- 
tcm  ,  &  eum  qui  in  vtcro  cft, 
abfquc  refticucionis  auxilio,cx 
rationibus  fupcriuS  adductis : 
tjux  quidcm  notabilia  funt ,  Sc 
adintcllccVum  lcgis  Rcgixad- 
modumvtilia,  tumfic  iubtilia. 

Non  tamcn  omicco,cum  huic 
auxftioni  maxime  conducat, 
dominum  cjul  poiTcfsionem  na. 
turalcm  ab  alio  occupari  finat, 
&  ciuilcm  quoquc  poflefsio- 
ncm  amicterc  ,  iuxta  tex.  qui 
communicer  ad  hoc  allegacur, 

in 
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in  l.ii  dc  co.J.  i.ff.deacquir  pof. 
vbi  Bart  num.  4.  Bald  in  1.  u  C. 
dc  feruls  fiigic  poit  gloilam  ibi 
a  n.t.plenc  Alcx.conl.  j5.anu. 
1  l.lib.  5 .  Alciat.  de  prcfumptio. 
rcg.z.pTxfuinptioncii.nu.  iz» 
Couarru.  in  rcgula  polfcilbr.  1. 
?arre.$.  9.numcr.  3.Etdcniquc 
rccepLifsima  omnium  fentciu 
tia  cit ,  poiTbfsionem  amitti  per 
ibjiulonemdcccnnij ,  ncc  pra> 
Unii,  ciuilcm  poflefsionem  a 
laturaii  fcparatam  vltra  deccn- 
iium  durate,  cx  glol.  magna  in 
4.1.  1.  C.  dc  feruis  fugit.  quam 
>luribus  confirmat  Micrcs  par- 
e  3.  quxil.6.  num.  2.  &  Vdaz- 
quez  dc  Auendano  in  I.45.  Tau 
ri^glof  7.  num.  vit.  iravt  lecun- 
aum  pr.xdictam  dodcrinam  di- 
xj  cipoisic,  fucccllbrcm  inmaio- 
ratu,qu:  pcr  dcccnnium  pcrmi- 
fir,  3:  confcnfit ,  vt  alius  actua- 
lcm  poiieislonem  occuparct , 
ciuileui  ,  &  naturalcm  a  lcgc 
tranflatam  amitterc,&  tanrum- 
modb  pctitorium  poifc  inten- 
tarc  i  cjuam  opinioncm  cicgic 
Paulus  ParKius  conf.  u  numcr. 
1 57.  lib.  1.  qui  in  indiuiduo  fta- 
tuti  Mcdlolaneniislcgi^j.Tau 
ri  fimilis ,  vt  in  cap.  8.  numcr. 
5  *.oit?nJi,  fcribit  harc  vcrba: 
Tarnen  adhuc  dicendum  ertt ,  cot 
non  deberc  audtn ,  cjuontam  tale 
dccreittmsquo  fe fundarcnt sexclu~ 
dit  eosydumin  fnctpfius  difponi~> 
fur,  talcmcmiitfstmam  pojftfsio- 


nemceffarcjfi  fpatio  decemamto- 
rumnthtlattumeji  circaeius  ap- 
prchenfionem.  njndc  pofi  dtcermiu 
taiedecretum  mhil  opcratur .  Ec 
infpcciccafus  noftri  docuit,in- 
numcris  cicatis ,  Micres  d.  q.  6. 
fub  num.  1 8.  ibi:  Bxquibusom- 
mbus  refoiuttue  apparct ,  tjuodfi 
fucccffor  in  boms  matoratusssletit 
perannum  ft)  diem  qucd non  fc~ 
ttuit poffcfstonemrfux  ab  aljoezas 
cccupata  t  fcicndo ,  patundo, 
ft)  cbcurrat  re^utjita  m  d.L  Ordi- 
namenti't  cxcluditur  d  pojfcfacnt 
rcrummaioratur,  q)  tdem  erit.fi 
deccnnio  taceat.  Et  eiufdem  opi- 
nioniscft  Aucdafiusvbi  fupra, 
qui  pro  ca  Gregorium  &  plu- 
rcs  Do&ores  reccnfcc 

Ego  camen  in  matcria  po£ 
fefloria  maioratuum  noftri  Rc* 
gni  contra  puio  :  cfiitat  cnlni 
podTcfsio  noilra  a  poilcbio- 
ne  illa  ,  dc  qua  Do&ores  a 
noftratibus  rclati  tra&ant :  lo- 
quuntur  cnim  inco,  qui  cum 
ciuiicm  poilcfsioncm  nabcrcr, 
naruralcm  amlfir  ;  quam  fi  fciac 
cilcoccupatam  perdcccnnium, 
remcdium  pofleilbrium  propo 
ncrc  non  potcft8  fcd  tantum  pc- 
titorium  cura  cx  iapfudcccn- 
nij,  &  ciuilcm  pofTcfsionc  ami- 
fcrit .  Hxc  tamcn  doftrina  Ji* 
cct communis  fit  in  alijs  poiTef" 
forijSjinccrdiclo  tamcn  poilcf- 
lorio  Tcnutx  no  aptatur.  Et  ra- 
tiooaucriitatis  cft,  nam  cx  1. 4  5 . 

Tauri 
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Tauri  non  iolum  ciuilis  poflcf- 
fiotransfertur,fcd  ctiam  natu- 
ralis}&  hxc  continuatur  a  mor 

x  8  tc  vltimi  poflcflbris  in  fcqucn- 
tcmfucccflbrcra,itavteius  fa- 
ctum  &  negligencia  non  pofsic 
inccrmifsioncm  cocinuarionis 
0  caufare ,  fauorcquc  maioratus 
vrraq,  poflefsio,ciuilis  &  natu- 
ralis,recinctura  vcro  maiorat' 
fucccflbrc,quanuis  alius  a£tua- 
lcm  poflefsionem  apprehcndc 
ric,&  diu  in  ca  ftcceritmam ,  vc 
in  cap.  i  o.diximus,pofl"efsio  ci- 
uilis  &  nacuralis  omninodifcrc 

z  9  ta  Sc  frparaca  clt  ab  adcuali  pof- 
fcisione  &:  infiftentia  rci .  Harc 
itaquc  apud  vnum  confiftcrc 

potcit,  aliaque  apud  maioratus 

30   r   -„rr~ '  „  ivi,  
vcrum  lucceiiorem ,  litec  non 

apprchendcricjdcccnnij  itaquc 

lapfuslcgis  45.beneficium  ab 

co  aufcrrc  no  poccft.cum  apud 

eum,qui  in  aftuali  poflcfsionc 

cft,nulla  ficpoflcfsio  ciuilis.ncc 

nacuralis,fcd  folum  aclualis  in- 

(iftentia  &  apprehenfio,  bono- 

rumquc  maioratus  dctcntio. 

Rurfus,quia  G  pr^di&a  opi- 

niovcracflec,poflet  verus  fuc- 

ceflbr  cxobliuione  fua  maiora- 

tus  poflefsionem  amicccrc ,  & 

prciudicium  afFcrre  alceri  voca 

to,qui  poft  illum  fucccdcrc  dc- 

bcbacjquod  ncuciquam  ooccft, 

vcinc.  ss.oftcndam.  Vlccrius 

fcqucretur,  proximitatcm  ab 

hoc  non  rcgulari,fi  mortuus 


fuiftecantcquam  pofleflorium 
intentaflcc  auucrfus  detcrorem 
maioratus,qui  in  afludli  poflcf- 
fione  cratjquod  falfum  cft,cx 
his  qux  in  diifc.cap.35.adnota- 
bimus-Coftat  itaquc,  ncglige- 
tiam  fcqucntis  in  gradu,  prxdi 
dtam  concinuacioncm  poflcf- 
fionis  non  impedirc,ncc  facis 
fibi  conftarc  noftraccs  grauifsi- 
mos  Doicorcs,qui  prxdi&am 
fcntcnciam  cucncur.Hanc  ita 
quc  op  inione  noftramjicct  no 
ex  iftis  co(idcrationibus,defcn 
dit  Grcg.inl.io.tit.z6.fchol.3. 
q-4.columna  quinta,par.4.ibi: 
Quodft dtcatur3quod ex  loga  M 
ttionc  tllapojfefstorfuamditldlc* 
ges  "r\egni  transfenmt  in  feytten- 
temin  gradu,Juit  perdita ,  ft)  ea 
amtjfa  per  longt  temporu  obliuio- 
ncmypoJsidens  naturaiiter,potuit 
prtjcribcrefvi communtterTiart. 
ft)c*tert  Dotlores  declarantin 
dttl.1. 1 .  C.deferms  fugiti  .cum  ci- 
uilts  poffejsio^u*  ammoretine- 
tur}perdatur  per  obltuionem 3%) 
ex logo  tempore  caufctur  obltuto. 
Ifi  td  quodjn  prtn.ff.de  acq  poJJ] 
q)  notatglof  tn  t.Jtdeeo.§.j. rybi 
Doclores.ff.cod.ttt.ft)  .in  l.furtt*. 
§.1  .ff.de  <-vfucap.{t)  in  pleriftjuc 
alijs  locis  Dotlores.^effonderipo 
tcf?,<juodin  ijla  poffcfsione  ciutltf 
Jima%cjud  a  lcgc  transfetur  in<vo 
catos  ad  maioria3$)  corum  fauo  - 
re>  no  ftt  cofidcrada  talis  oUiuio: 
ft)  quod  ficut  tradcndo  realem 
*  poffef 
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pojfefsionem  3nonprdiudicantur 
feQucnti  uccato^  njt  patet  in  d.  /. 
Tauriftc  d  forttori  nec  negltgen- 
do  per  Mwioncm.Hz&ZTiUsQtc 
gorius. 

3  i  Condudimus  ergo,  cx  lon- 
gi  tcmporis  occupationc  rc- 
rum  maioratus ,  non  tolli  pof- 
fefsionem  ciuilcni  &  natura- 
lcm  a  lcgc  in  vcrum  fucccf- 
fbrcm  tranflatam  ,  ncc  a&io- 
ncm  aducrfuscumpofleprxf- 
cribi:nam  cumipfc  fit  domi- 
nus  maioratus  ,  iuftufquc  & 
ciuilis  cx  fado  lcgis  pofleflbr, 
non  potuit  prxdi&a  prxfcrip- 
tio  inchoari  ab  eo  qui  maio* 
ratum  non  poflcdit ,  fcd  fo- 
lum  dctinuit  :  &  hxc  dctcn- 
tatio  nullos  iuris  effcctus  pro- 
duccre  potuit,vt  doclc  confi* 
dcrauit  Accurfius,quem  om- 
ncs  fcquuntur ,  in  ditt.l.  i .  vcr- 
bo  ,  prdfcrtpttonem  .  C.  dc  fcr- 
uis  fugitiuis  .  Hic  crgo  qui 
dc  fatto  poflcfsioncm  bono- 
rum  primogenij  ingreflus  cft, 
ncc  naturaliter  ncc  ciuilitcr  pof 
fidet ,  ficque  prxfcribcrc  nc- 
quit,regula,  Sinc poflefsione, 
cum  fimilibus,de  rcgulis  iuris, 
lib.rf. 

3  z  Et  fuadctur  rurfus  hcc  opinid 
exeo,quia  etfi  folum  rctinea- 
tur  poflcfsio  ciuilis  ,  quanuis 
naturalis  fit  apud  alium ,  prxf- 
criptioimpcditur,glour.  Barr. 
&Do&orcs  in  1.  3.  §.  cx  con- 


-  trario.  £f.  deacquirendapoflef. 
afortioriigitur  diccndumeft, 
cum  apud  illum  qui  maiora- 
tum  occupat  &  dctinct ,  ncc 
poflcfsio  ciuilis  ncc  naturalis 
fit ,  prxfcriptioni  non  cflclo* 
cum  :quoargumcnto  vfus  cft 
Gregorius  vbi  fup.verfi.  quan- 
to  magii. 

$  $  Poftremo  (  cum  quo  om- 
rris  ccflat  dubitatio)  nam  con- 
tinuatio  poflefsionis  a  Jcge 
tranflatx  non  impcditur  cx 
a&uali  pofTefsione  alterius , 
quanuis  per  longum  tempus 
in  ea  ftcterit ,  vt  cxprcflc  fancic 
prxdi&a  lcx  Taurinenfis ,  ibi: 
Aunc^ueaya  otrotomadola  pof 
fefsiondcllas,$)t. 

$  4  lllud  verc^  animaduerfione 
dignum  cft,  vt  fcilicct  quanuis 
prxdi&ainprxfcriptionc  lon- 
gi  tcmporislocum  fibi  vendi- 
cenc  5  in  prxfcriptionc  vcro 
longifsimi  tempons  non  procc 
dcrc,comperufsimumeflc:  & 
cft  ratio,quiaper  longum  tem- 
pus  ,  vc  diximus  ,  non  prx- 
fcribitur  finc  poflcfsionc;  &  fic 
ciim  dctinens  &  occupans  rcs 
maioratuS  ,  eas  non  pofsidcat 
naturalitcr  ncc  ciuiliter  ,  fed 
tatum  ininfiftentia  carumfir, 
prxfcribcrcno  potcftjlongifsi- 
ma  tamcn  prxfcriptio  abfquc 
poflefsionelocum  habct ,  cum 
no  prefcribatur  maioratus,qui 
imprxfcriptibilis  cft  (  nifi  cx 

immc- 
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immemorialijquoJhic  Jifpata  rit  ,  licct  cuoad  poiTciIbiiLm 

renonconuenit )  contra  actio-  prclctipta  maneat,  nunqu.ni 
..  nem  vcro  prxfcribi  porcit,  iux-       cxiltimabo  pctitorium  non  co- 

ta  glolK  Baldu,  Pau:U,&:  Iatone  pctcre ,  ciim  cadem  hoc  calu  ra 

ih  dict.  I.  i.C.dc  leruis  higiciuis.  tio  vcrletur  relpcctu  primi  fuc- 

3f  Putaremicaque,poil  3o.annos  ceiToris  ,  quam  lec|ucntiumj 

remcdium  poflcllbrium  ab  co  cum  ex  longifsima  obliulone, 

cjui  fe  eiTc  maioracus  fuccellbrc  ablque  alio  taclo  &culpa,etiam 

contendit,  proponi  non  polle,  cjuoad   proprietatcm  contra 

feJ  folum  ci  rcmancre  petito-  aclioncm  non  fit  prxfcripcum, 

rium  ,  cjuod  amittcic  ncquibic  nec  Do&orcs  loquuncur  nili  rc 

$6  cx  3o.vcl40.annorum  lapfu.  Et  fpcchi  tancum  pollelsionis. 
ratio  clt ,  quia  in  rcbus  maiora-  ^      Vt  igitur  hanc  quxftionem 

tus  nunquam  prxlcribens  ac-  abfoluam,  cam  conitituo  rcgu- 

cjuirit  Jominium  vtilc  ncc  dirc  lam  &  coclufionem,  Actionem 

ftum.vt  dcdarat  Paulus  dc  Ca-  Tcnucx,quoad  fuprcmum  C6 

ftro in dict.l.  i.C.dc Icruis fiigt-  illiu , ex  fex  mcnfm  lapfu pre.£ 

tiuis,nu.vltimo.  Cum  crgo  do-  cribi  quoad  alia  vero  tribuna- 

minium  non  lit  prxfcriptum,  liavlquead  30  annos ,  interdi- 

reivendicatio  copctit,  cx  addu-»  &a  poiTeflbria  vcro  maioratus 

&isaIacobo  Aluaroto  de  fuc-  fucccilbri  compctere  ,  aduer- 

cefsione  feudi.  §.  hoc  uuoquc,  fus  cum  ,  qui  rcs  maioratus 

num.^.qucm  rctcrt &  fequitur  occupat  &  dctinct ,  &c  poft eos 

Grcgorius  dict.fcholio  ^..Nam  pctitorium  quoquc  ci  competc 

quanuis  fatear.prxdiccos  aucio  rc ,  fi  fola  obliuio  incerueniat, 

rcs  loqui  rclpccxu  fequentis  iu  abfquc  alio  Icilicet  facTo ,  culpa, 

gradu ,  cum  hic  tamcn  non  in-  alicnationc,&  cxprellb  confen- 

tcrucncritfa£tum,ncc  alicnatio  fu-,&  fi  hic  prxccdat ,  &  petito- 

illius  qui  fucccderc  dcbcbat  Jcd  rium  quoquc  fuccciTor  amittjt^ 

foliim  in   longifsimo  tcm-  fcquenti  tamcn  in  gradu  ncu- 

porc  acYionem  non  propofue.  tro  cafu  prxiudicium  infcrt.  , 


(      SVMMsARlsA  CsAPlTlS  XVIII. 

t      A    W  aduer[useumtui<vltmw  pojfejfor  mnjita  maioratum 
/\  tradidit,Tenuta proponipofsir.an  'verojraditione  non  oL 1 
V      ,  fiante3<vltmipojfejforumorsexpetlandajit. 
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ip5  De  Tehuta,feu  rcmed.polTeflor. 

2  Sexmenfespofimortem^vltimi  pojfcjforis,  ft)  noninuitadncipiunt, 

'  nec  etus  renuntiatio  confideranda  eji. 
2  Duo  copulattue  retjuhuntur  ad femefiris  lapfum :  primum ,  <vt  ulti- 

muf pojfejfor fu  mortuus\ fecudum/vt pojt  eius  mcrtem pojfefsio  aclu 

apbrchendatur. 

4  Maioratus poffeffor  in  uita^rejpeBu  eius  tjuodfita  intereft ymaioratus 
pojfefsionem  alttri  tradere potefi\non  ramen  hdc  traditto  praiudicium 
infert  [uccejfortbusrfuoad pojfefsionem,nec  cjuoad proprietatem. 

s  An  morluo  njlttmo poffcffore , poffefsio ,  <jud  ab  eo  trddita  fuerat ,  ad 
non  pojfefswnem  reducatur\an  njcro  pofl  mortem  cotinueturin  eo,qui 
Tjirtutc  prddtSia  tradttwnis  pofsedcrat. 

g  Difiat  in  ture  aSiualu  occupatio, ff)  tnfifientia  rerum  maioratus,  a  aui 
li^ft)  naturalt pojfefstonc  d  lege  tranflata. 

7  Lex  turu pojfeffonm,  tjuem  ccfittuere poteft,ff)  m  eum  ciuilcm,^)  na 
tura/em pojjejstomm  transferre,eumtamenfaclt  pojfejforem  confti- 
tuerenetjuit. 

x  Emptor,cutus  nomine  ^uenditor  conflituit  fe pofsidere,  ita poffefsio  » 
nem  iurisnallus^petere  ntbtlomtnus  potesl ,  ^vtfibi  tradatur  atlualis, 
ft)  corporalu  facitpojfefuor.demj^  tn  consiituto  fiatutum  esl. 

p  Domtnus  rem proprtam  cmdicere  non potesl,prater<juam  d fure. 

lo  lUcrfuiexlegalttantum  tranfiaticm  dominuseH,a  quocumg  rem 
fuam  condtcere potcfi  \  %)  fnajit  ratio. 

i  t  ln  legatarium  tranjit  domtnium  ipfo  iure fine  tradttime,  agereque po- 
tefiatltmerealt,^)  perfimali. 

12  Qud ftt  ratto ,  quare  d  fure  rem  andicere  pofsim ,  $)  *b  alio  non pof 
fim. 

\3  c\ei  mc£ fi altus pojfefsionem habeat, an condicam eam  ab  eo  qm  fur 
noneft 

14  £ondttiones,aut  in  dando  confifiunt^aut  in faciendo\%)  f»* fintcmdi* 

ttonesiuris,$)  tjudfatli. 
ix  Dua  cmtimuutmes pojfefswnu  danturyUiaiuris,^)  oltajdMi. 
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TENVTA,  ET  EI VS  SEX 

menfes,ancurrantadietraditionis,quando 
yltimus  pofleflor  in  vita  ftiaioratum  tradi- 
dit:an  vero,  traditionenonobftante, 
vltimipofleflbris  mors  expe- 
ftandafit, 


C*AVV1  XVIIL 


LERVNQVE 
cucnit  ,  cmando 
poftmortcm-vU 
timi  pofleflbris 
controucrfa  cius 
maioratus  fpcratur  lucccfsio,vt 
is  in  vita  alicui,ad  qucmafrc- 
cYionem  habct,  maioratum  tra 
dat,eum  fucccllbrcm  declaran- 
do .  Dubium  itaquc  verfatur, 
anaducrfus  iUum,cui  traditio 
fa<5tacft,&  virtutcipfius  maio- 
ratuin  pofsiderecccpit ,  Tcnu- 
taintrafcxmenfcslegalcs  adic 
tradirionisproponipoisitinfu- 
prcmo  Regio  Senatu :  an  vero 
cxpe&ari  dcbeat  mors  vlcimi 
poflcflbris  qui  traditioncm  fc- 
cit .  Et  omifla  difputationc,  vc,- 
dus  eft ,  praedi&os  fcx  mcnfes 
poftmortcm  vltimi  poflcfibris 


incitxcre ,  &  non  invita  ipfius, 
ctiamfi  is  poflefsioncm  altcri, 
qui  contedcbat  fc  cflc  ciufdcm 
primogcnij  iuftum  &  lcgiti- 
mum  fucceflbrem ,  tradidcric 
Ad  hoc  enim  vt  interdictum 
poflctsorium  Tcnutx  compc- 
tat,  expcctanda  eftmors  illius 
quipro  vltimo  pofleflbre  rcpu- 
tabatur,nec  eius  renuntiatio  in 
vita  confidcrada  eft,  vt  manife- 
fte  indicant  illa  prxdiute  legis 
9.  verba ,  ibi  iTen  cafo  <jue  algun 
pofftedor  de  mayoradgo  fallecie- 
re,yel  auepretende  fer  kamacU 
*ltalmayoradgo,tombla  pojfef 
fton  delji  eftuuiere  enelia por  me- 
dioano,f£/c.<y&x  (anc  verba  duo 
copulatiue  rcquirunt:Primu,vt 
vitimus  poflcflbr  mortuus  fit: 
•Sccundum,  vt  poft  eius  mor- 
N  3  tem 
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tcm  poflefsio  a3u  apprchen  Ja- 
tur:  quo  cafuintra  lcxmcnfej 
Tcnura  proponcndaeft,  &cis 
c!a  :ms,prc^cribitur  a&io  quoid 
Regium  fuprcmum  Confiliu. 
In  caiu  vcro  noftro  quauis  aCtu 
apprchcnfa  potfHsio  £it ,  deficit 
tamcn  uiors  vltimi  pollcilbris; 
cum  in  vicapoilefsioncm  cradi- 
clcritj  iico.y,  ccfi  fcmeitrc  lap- 
fum  fit,ius  petcndi  non  prxfcri  4 
biturjhoc  cnlm  non  currit",  nifi 
adic  mortis  vltimi  poflcflbris, 
&  occupationis  fattx  ab  co  qui 
fucccdcrc  prercndit ,  vt  ccnfuic 
Antonius  dc  Padilla  in  1.  pofl 
morccm,num.2  3-C.de  hdeico- 
mJfsis ,  ibi :  Sedjifiathutufmodi 
rcmmnatto per pojfejforem  maio- 
r&m>%)  mortuo  tUo,aJiw  conten- 
datywaioratum  tlium  adfcpcrti- 
nere^  poffefiionemipfi  turc  ad 
fefutjfe  tranjlata  cxi  4r.  Tauri, 
ctiaji pojfejjor  tpje  antc  morte  ma 
toratu  in  aitu  tranfiulijfct,%)isin 
quem  fuit  Jtcla  rcnunttatto ,  di- 
cat,feratllas  pojfedijfe  ampliut 
fex  menfibtts ,  tntra  quos  oportuit 
tntcntari  iudtctum  hoc  pojfejjo- 
rtumexpragmattca  Madrttij* 
tla  atmo  1/43.  cxtfiimo ,  audicn- 
dum  effe  cum  qui  in  1{egto  Scna- 
tu  pojfcfstonem  petit  maioratus; 
qu£  ntji  mortuo  uero  faffcjfore 
WAioratm ,  ad  tumtranjlata  non 
fuit  ,nequeuiuoeo,patuit  hic  ius 
Juum  dcducerc  m  iudicium.  Idcra 
docuit  Moiina  iibr.  j.cap.  13, 


num.  59.  ibi  iConfequens  eft/vt 
<-upju*  admortem  eiufdem  reme- 
dtum  hoc pr*flandum  non fit ,  & 
arbitratur  Guticrrcz  pradtica- 
rum ,  libr.  2.  quxftionc  90.  pcr 
totam  ,  vbi  latifsimo  icrinonc 
di(putat:&  eandcm  opinioncm 
admittit  altcr  Molina  dc  iufti- 
tia,tra£tac.  z.difputationc  $38. 
tom.  3.  numer.  5.  verficul.  /rx- 
l  ttsm  eft .  Et  ratio  cft ,  cjuia  quan- 
uis  maioratus  poflcflbr  in  vita 
refpectu  cius  quod  fua  intcr- 
cft,maioratus  poflcfeionem  al- 
tcri  tradcrc  potucrit ,  non  ta- 
mcn  hxc  ccfsio  fcu  rcnuntiatio 
in  vica ,  &  poflcfsionis  traditio, 
potuit  prxiudicium  infcrrc  fuc 
ccflbribus  quoad  poflclsionem, 
ncc  quoad  propriccatem.iuxca 
tcxtum  in  lcge  Si  mulicr  .  |. 
ex  afle .  fF.  dc  iure  docium .  L 
quocies  ab  omnibus .  C.  dc  fi- 
deicommifn  &  iu  cap.  1.  §. 
hoc  quoque  ,  dc  fucccfsionc 
fcudi  :  &  fatis  colligicur  cx 
adnocacis  a  Molinalibr.  i.cap. 
6.  numer.45.  Confcqucns  ita- 
quc  cft  ,  vt  mortuo  poflc/Io- 
re ,  Tenutx  remcdia  incipiant* 
ncc  poflclsionis  traditio  in  vi- 
ta  icquenci  in  gradu  nocere 
pofsit,  fccundum  prxdi&aiu- 
ra. 

Dcducicur  ergo  cx  prxdi- 
Q.is ,  illum  qui  intra  fcx  mcn- 
fes  a  dic  craditionis  Tcnu- 
tam  proponit  ,  nullaccnus 

admic- 
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admitccndum,  cum  nihil  obfic 
rcnuntiatio  in  vita,  &  craditio 
poflelsionis:  neceflarib  cnim  ad 
attionem  Tenutt  proponcn- 
dam  expcctanda  cftmors  vlti- 
mi  pofleflbris ,  ncc  illatraditio 
vUius  coniiderationis  cft .  Col- 
ligicur  rurfus,  mortuovltimo 
pofleflbrc,intra  lcx  menics  poft 
cius  mortem  Tcnutam  propo- 
ni  poflc  in  Confilio  Regio  ab 
eo  quicontendat,poflcfsionem 
ciuilcm&  naturafcm  in  iilum 
fuifle  tranflatam quamuis  diu 
in  vita  vltimi  pofleflbris  pofle- 
diflec  is ,  cui  maioratus  poflef- 
fio  ab  illo  tradita  filit ;  cum  fcx 
mcnfesnocoputcntura  dic  tra 
dicioriis,fed  a  die  mords  &occu 
pationis  poflcfsionisjquafi  hxc 
poft  mortcm  fuccederc  debear,- 
nbaute  mortc  praicederc/uixta 
caquxfupcrius  adnotata  funt. 
•  iUud  tamcn  controuerfum 
cft,  an,  mortuo  ipfo  vltimo  pof 
feflbrcpoffersioquac  abco  tra- 
dka  fucrat ,  ld  nbn  poflefsiO^ 
ncm  reducatur  j  an  vcrb  conti- 
nuccur  in  co  qui  virtute  prsedi-  6 
t\x  cradicionis  pofledcrat ;  natt 
fipra:dicla  poflcfsio  concinua- 
tur:,  prxdictum  fcmeftrc  a  die 
mortis  vltimi  pofleflbris  cUrre*- 
rc  incipier:n"  verb  ad  nOn  poncf 
£onc  reducitur,iion  currjc  pr$- 
fatum  iegaic  cc(mpus-,niG  a  dic 
altcrius  nouse  poflelsionis ,  & 
cius  apprchcnfionis  &  oceupa- 


tionls.Etquanquam  hxc  quaf- 
ftioditficultatcm  habeat  cx  co, 
quia  poflefsio  prardi&a  vacare 
non  potuit  ex  legis  45.  Tauri 
dccihone ,  nec  efle  apud  duos, 
iuxtaiura  vulgaria,&  flc  cum 
mortuo  vltimo  poflclIbreVin 
verumfucceflbrcm  lcgis  minr- 
ftcrio  transteratur ,  nonpofsit 
refidcre  penes  illumcui  inVita 
cradica  fueratjvtfic  intclligamj: 
Iurifcdnfulti  refponfum  in  I.  fr- 
lio.J.contra  tabulas.if.de  inof- 
ficiofotcftamcntOjibi  :  Poffcf- 
fio  quam  pater  acceptt  ,  ad  ni- 
hiltm  recidit>&c  conhlium  Baldi 
4J4.num.2..&  3.1ib.i.&  do&ti- 
na  Fulgofij  conf.i^o.num.^:  & 
Bcncdidti  in  cap.  Raynuntius-, 
vctb.mortuo.in  z.iui.yz.Sc  M<oh 
nx  lib.3.cap.iz.cx  num.  zo.  ni- 
hilominus  vcrius  puto ,  praidi- 
claaitualcmoccupationcm  co- 
tinuari  in  coqui  adcfunclocra- 
ditioncm  habcbat,ita  vt  a  mor- 
tc  vltimi  poflcflbris  Ubifcmc- 
ftrcincipiat,&intrailludTenu 
ta:  rcmediu  in  Rcgio  fuptcmo 
Cbfilio  proponi  debcat .  Diftat 
cniminiurcattualis  occupatlo 
&  infiftetia  rcru  maiorat',a  vd 
ra  ciuili&  nacurali  poflefsionc 
a  lcee  traflaraj  ha:c  cnim  in  illu 
fuccederc  dcbeat, 
is  verb&rca- 
lis  occupatio  apud  alium  fu- 
pereffe  poteft  >;''  doncc  .de- 
claretur  xjuis  fucccfTurus  fit , 
N  4  &in 
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&  in  qucrn  ciuilis  &  naturalis 
poilcfsio  fuerit  tranflata ,  iuxca 
eaxjuxincap.  10.  propefinem 
adnotauimus:  quae  omniahic 
rcpctenda  func  ad  huius  qux-  9 
ftionisintelle&um.Quibus  acl- 
do,lege,liceteuqui  in  maiora- 
tufucccdcre  dcbet,iuris  poflef- 
fbrcm  conftitucrc  pofsic ,  &  iic 
in  cum  ciuilcm  &  nacuralem 
polTefsioncm  crasferrc ,  non  ca- 
mcn  cum  fafti  poflcflbrem  pof  10 
fe  confticucre  i  ideoque  copati- 
bilecft,  vcquisfic  ciuilis&  iu- 
ftuspoiTeflbr  lcgis  pocentia,  & 
minifterio,  aliusquefic  a&ualis 
&  rcalis  pofleflbr,pocentia  fcili- 
cec  &  miniftcrio  apprehefionis 
&  cradicionis:&  hic  facVi  poflef- 
for  dicetur:  ille  vero  iuris.Cum 
hac  itacjue  poflHsioncs  prorfus  1 1 
diftin&x  fint,cx  co  fecjuicur,  ip 
fum  fucceflbre  rnaioracus ,  qui 
legalem  poflefsioncm  habuit, 
pofle  petcrc  fc  immii  li  in  poflef 
fionc  fadi:  ficut  potcic  cmpcor, 
cuius  nomine  vcnditor  confti- 
tuit  fe  pofsiderc,  &  icapoflef- 
fionemiuris  nadus,pcccrc  ni- 
hilominVtfibitradacuraaua- 
lis  &  corporalis  facti  poflcisio, 
vcinUb  emptione.rT.de  paclis, 
Doaorcscommuniccr  nocanc. 
Eciimilicervidemus,  pcr  fim- 
plcxconftitutum  libcrari  ven- 
ditorcm  a  iuris  traditione,  non 
tamenacradicionc£aai,id  eft, 
actuali  &  reali  poflcfsione ,  qua 


&  ipfc  cradcrc  adftringirur,non 
obitantc  conftituto,vt  latc  pro- 
fcquicur  Tiraquellus  dc  iure  co 
fti tuti.prima  parcc,  numcr.  i o. 
vcrfl.4/  ijmdcjuidjit.  Qup  pcrti* 
nct  cjuoddc  domino&  a&uali 
pofleflbre  dicimus ,  qui  non  po 
ccft  rcm  propriam  condiccrc, 
pr.TCcrquamafure.l.vliima.  fE 
vfufruft.  cjucmadmo.  cau.  illc 
vcro  cjui  cx  lcgali  cancum  tranf 
lationc  dominus  cft,  a  cjuocun-r 
cjuc  rem  fuam  codicerc  poceft, 
cum  non  habeat  occupationcm 
rcalcm;ha:cenim  abfquc  facto 
trasfcrri  ncquiuit,  quanuis  alia* 
transfcrretur  in  cu  iuris  poflcf' 
fio,vtanccadiccbamus.l.  i.C. 
dc  donationibus  qus  fub  moT 
do.l.qui  mortis  caufa.  ff.  dc  do- 
nationibus  caufa  mortis.  His 
quoqueadijcio,  in  lcgatarium 
traniirc  dominium  iplb  iure  fu 
ne  traditionc,&  idco  poifc  agc- 
rc  reivendicatione  ad  rem  tibi 
lcgatam.l.  fi  tibi  homo.  §.  cuin 
fcruus.  ff.  de  lcgat.  i.  1.  i.  C. 
comrnun.de  legatis:  agerc  vcro 
etiam  potcritattionc  pcriona- 
li,pctercquc  vt  iibi  actualitcr  & 
rcalitcrquoadfactum  rcs  lcga- 
ta  tradatuncum  illa  legalis  tra- 
ditio  multum  diftctab  hacfa- 
cti  traditione.§.fcd noftra,lnfti. 
dc  lcgatis.Nam  quanuis  quod 
mcum  cft,non  poisim  condicc» 
rc,iuxtadiaam  lc^em  vltima- 

ucat, 
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ueat,  cum  pc^lsio  ramen  fca&i  abeoquifumoneft.  Rcfnon* 

apud  rac  uon  Ct&et  kx.  vrran.  dctquc,condid  pofTe.  Qucc  do- 

que  poflefsioncru ,  ciuitcm  &  drinafatisconuenit  quarftioni 

naturalem ,  io  mc  tranftuJerir,  noftrcejnam  quanuis  lex  ab  ip- 

illaracondiccre  potero,  peterc-  fo  momento  mortis  vidmi  pof 

que,vt  Regium  fupremum  C6  fe/Toris ,  pofTcfsionem  ciuilcm 

iiiium,dcclarando ,  &  pronun-  &  naturalem  ki  verum  fucccf- 

tiando  mc iuris  poffeftorcm  cx  rem  transferat ,  fimul  cum  do- 

vi  tranllarionis  legalis,in  aciua-  minio ;  cum  tamcn  iftc  fucccf- 

Jem  quoque  poifefsionem ,  dc-  for  rcm  fuam  ab  alio  occupara 

tcntioncm ,  &  occupationcm  vidcat ,  cam  potcrit  condicere, 

mittat,  &  ab  occupite  auferat;  &  agerc  aftione  perfonali,&  pe 

cum,vt  diximus,  iuris  poiTcfsio  terc actualem  poffefsionem ,  & 

apud  fucceuorem  maioratus  traditionem. 
confifterc  pofsit,  cum  lcx  fcm .  14    Simiiiq;  modo,  &  ad  codlftio 

pcr  fit  ccrta,&  ftarim  transferat  nii  inftar,in  codirionib9  dicim*, 

in  eum  qui  fucccderc  dcbet ;  &  quae  aut  in  dando  cofiftunt,  aur 

11  tamcnoccupariomaiorarus  pc  infacicndo:illc6ueiuris  condi- 

ncsatameffcpowft.Ethaxeft  tioncs  vocantur,quia  cx  iurc  ve 

rario,quarc  a  fure(  vr  ad  eum  rc  niunr:ha?  vcro  fafti ,  quia  in  fa- 

ucrramur)rcmmeamcondicc-  cicndovcrfanrur.l.fi  ftarulibc- 

repolfum,&ab  alio  no  pofsum,  ra.J.vlrimo  fT-dt  ftarulibcris.l, 

licet  fruedicauU  ci  rradiderimi  fi  tilius.f  1 .  ff.  dc  fidcicommifn 

ea  nempc  ,  quia  cum  rradide-  liberra.  Conditioncs  ergo  fact* 

rim  frucndi  caula ,  nemo dnbi-  opponuntur  conditionibus  iu 

tat ,  non  ficri  cius  qui  accepiti  ris,vt  Iulianus  dixit  in  1.  multu 

non  cnim  rrado ,  vr  dominium  intereft.  ft.de  condit.&  dcmoh. 

a  mc  rcccdat ,  &  idco  vindicarc  Sicut  &  nos  dicimus  in  po/Ick 

potcro,condicercvcr6  nequeo;  fione ,  qux  aliaiuris  cft,alia  fa-r 

codi&io  tamc  quoad  furcru  lo-  di,vnaque  altcri  opponituriilla^ 

cum  habct,quia(urripuitrcm  a  lcgc  transfcrtur,ha?c  ab  homi 

vt  faciat  fuam,vt  docuit  Marti-  nc  capUuriilla a  lcgc  introducv 

nusab  Accurfiorclat9in  l.fi  va-  potuit,hxcnequiuit. 

forum,fcholio  vltimo.f  1  /fufr«M  5  Cocludimus  crgo,  &  fatis  acu. 

dluarius  qucadmodum  caucac  titsime ,  &  clegantifsimc,  duas 

1 3     Dubitat  itaquc  ibidcm  Ao-  in  quaeftione  propofita  conti- 

curfius ,  Ci  rci  mcae  alius  pofTcf-  nuationcs  pofldsionis  darij  alil 

fioncmbabeat,an  condicam  ca  iui&,qu£  a  Icgc  4$.Taurf  pro^. 

.A  N  5  ucnit, 
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ucnit,&  ftatim,  vltimo  polTeflb 
rc  mortuo ,  in  yerum  fucceilb- 
remtransfcrtur,licct  ipicviues 
alij  maioratum  tradidiifct ;  qua 
naturalcm  &  ciuilcm  in  mate- 
ria  noftra  vocamus.aiiam  facti, 
qua:  cum  ab  illa  diftincta  fit ,  fi- 
cut  in  vita  vltimi  polTellbris  pcr 
cius  traditionem  cotinuata  ruit 
in  cum,cui  ipfc  tradidit;eadem 
ratione  &  polt  mortem  conti- 
nuatio  durat,ad  hunc  fcilicet  cf 
fc&um.vt  continub ,  poileiiorc 


morruo,prxdicT:i  fex  mcnfcs  la- 
bi  incipiant,  &  poft  corum  lap- 
fumTcnutaproponi  ncqucatj 
nihil  cnim  intcreit,anpotIef$io- 
ni,  &  iniiftcntix  rei ,  quam  an- 
tea  quis  habebat ,  poft  mortcni 
poileilbris  incumbat-,  an  vero 
dc  nouo  actualem  poileisioncin 
apprehendat  ;  quomodocun- 
quc.  cnim  maioratui  infiftat, 
fcmcftrc  a  die  mortis  &c  oc- 
cupationis  facta:  initium  ha- 
bet. 


SFMMaARIsA  CqAPIT/S  XIX. 


/    £N  E  M  £ST\E  ad  Tenutam  proponendam  a  qua  die  w/- 

ptAt^uando  bt  na  matoratm  fcquefirari  decr  etum  efi% 
j  Semefire  currtt  a  die  aBualu     corporaiu poffcfiioms  apprt- 

henfionis. 

3  Poffefito  aZlualm  uacans  dicitur ,  tjuando  bona  apud  fequefirum 

funt. 

4  Verba  yuando  fimt  taxatiua,cafum  tantum  relatum  comprehendunt t 
ft)  ad  alium  non  extenduntur. 

s  Quoad  lap  fum  fex  menfium  aBuahs pojfefsto  confideratur ,     non  le- 
oahs  tranflatio. 

4  Sex  menfes  currunt>{t)  incipiunt  ab  aUualipoffefsionCy  feu  otcupatf- 
nc>{t)  non  d  poffefitone  legalt. 

7  Sequefirt pojjefto  nulitus  confidcrationU  cilsvt  ab  ea  femefire  compu- 
tetur. 

5  Per  (cqueftrtim  aHualii^  corporalu pojfefsio  amittitur. 
p  Sccfuefiernonpofstdet. 

10  SemeJireadTenutamproponendamcomputatur amorte  n/Itimt  pof- 

jejforis, 
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fcfforis,{tJ  aSluali  apprehcnfione  maioratus. 
//  Qmando  fequefiratioefifatlaexparttum  uolumate ,  pojfefsio  amit- 

tituryfecusftmagifiratm  imperto  fcquefiratiofafta  fit. 
t2  Ciutlispojjefsio  anretineatur,quando  dejicit  aEiualts ,  corporalis, 
ft)  cconucrfo. 

iS  Sex  menfescurrunt  d  dic  occupationit  (equefirijicut  lahi incipiebant  a 
die  occupatwmsyftj  apprehenjiorus  umm  ex  contendenttbm. 

14  Sequefier  non pofsidetan poffefsione  tamen  bonorum  maioratm  efi,do- 
nec  pojfejfor dcclaretur\cum  diuerfa Jint3poJsidere,(j^  in pojfefstone  efi 

fi- 

is  Pojfefsio  ciuiltt  %)  naturalis  apud unum  ejfe potefi,$)  aBualis  occu- 

patio  apud  alium, 
1  <s  Sequejter  occupat,apprchcndtt,{t)  manu  tenet. 
1 7  Sequrflratio  locum  non  hahetjtifi  quando  neuter  in poffefsione  esl, 
t*  Per fcquefirationem,qua  fit a iudtce ,non interueniente  conjenfu  litil 

gatorum,non  tranjmittiturpojfefsioadjequeflrum,  quando  tamen  tu « 

dex aduocauit  infi pojfcfitone  ,tunc pcr  nie habetur,ac Ji Unus  ex UtU 

gatoribm eam  aclualiterapprchendtjfet. 

1  y  Vdlde  difiant  fequeslratto  jacla,quando  quis  pofsidet,$)  fequefiratit 

qua fit,poJJefsione  aclualti/acante. 

20  Pok  tnterpofttum decretum prohibitiuum  non  Itcet  alicuibona  ingredit  * 
nec  publiccjtccpriuatim. 

2 1  Quando  iudex  aduocat  in fe poJfcfiionem,etiam  litigatoribus  non  cita- 
tkypotefitdfacere. 

2  2  Pojfefsio  ab  alio  occupata poftfiqucslrationcm,nulliusmomenti  efi,ftj 

adnonpojjefsioncmreducttur. 
2s  Iudexquandot'tmetfiandaIum,rixam,wIc<mtentionem,potefipro6i 

bere  accejfum  ad pojjfejsionem.quando  eam  <~vacamem  inuenit. 
24.  Prohtbitto  nc  contendentcs  adpojfejsionem  acctdant ,  andebeatfieri 

caujacognita.  \  - 

2/  Judex  ex  mero  eim  officio  an pofsit fequeibationemdeccrnere. 
26  QtMndotudexfedtttonemtimct,pojfcfsionis  compendio  omnes  prtuare 

poteflfg/  infe  aducaore,quamts  nulla  pars petterit. 
j 7  Quanao litigatorum  citattont  non  eB  opm/vel  tgnorctur  quis ftt citan- 

dmyproclama  intcruenire  debet  loco  citattonu. 
28  Maioratmfequefirationefa&aficontingaty  bonorum  admintfiraf\ 

rem  turbart,an  et  interdtHa  pojjejforia  ccmpctant. 
*9  Perfiquefirumnecejfariumtuntransferturpojfefsio. 

$0  Quan* 
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30  QmndoduhiumeJi^uumaioratusnjeruspojJeJJorJitjJequeper  pote- 
rit  remedijS vojjejforus  a%ere>cum  m  hoc  caju  bonorum  maioratui  pof 
fefsio tranjtata fit tn  feoueflrum. 

3 1  St  iudex  eo  amynj  fequefiratwnem facitfvt pojjefsionem  transferret, 
f§)  non  folamcufiodtam,tunc  in  fequeftrum  transjertur pojjefsto. 

32  Quandobotvamatoratus  fequeflrantur  >  noneoqma  mcertumfit  quk 
pofstdeat3tton  /equeftroffedturbato  >  <-ucl  Jpoltato  remediapoj/ejjoria 
competunt. 

33  Sequefier  bonorum  maioratus,cui  annexum  efi  i$upatronatus,prafen 
tare potefljiuc pofsideat  tpfe  fequeftcrjiue  tantum  cujios fit. 


SI  POSSESSIO  ACTVALIS 

eft  vacansA  maioratusbona  penes  fequc- 
ftrum,c]uandofcmeftre  currere  in- 
;  cipiat^adTenutampro- 
ponendam, 


CsJPFT  XIX. 


XEMPLVM 
huius  vriiilsimx 
cjuarUionis  (  vt 
plcne  pcrcipia- 
rur  id  de  quo  agi 
mus)hoc  crir,vr  pura,  fi  vlrimo 
maiorarus  poflcilbre  morruo, 
plurcs  concurrcrcnr  nd  adruale 
poflcfsionem  adipifccndam,  6c 
ne  cpnrcniioncs  rcfultarcnt, 
nulli  Doflefsio  data  fit, : 
fcqueftr " 


fira  fucrint  magiftratus  iuflu,in 
feipfampofiefsionem  alTumen 
do:dubiratio  tunc  extat ,  quado 
prxdidum  femeftre  initium 
habeat.  Ad  cuius  cjuaeftionis 
cxamen  &  plenam  cognitionc, 
vcrbadidbc  lcgis  9.1101.7.  lib.5. 
Compil.cxpcndcnda  funt,ciu* 
fic  k  habent:  Ten  cafo  que  al%un 
pojjeedorde  mayoradgo  JaUcpe- 
rcyc  l  quepretendefer  liamado  al 
talmayoradgpjomo  lapojjefston 

del, 
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del  ,y  eftuuiere  en  ella por  medio 
anoypajfado  eldtcho  ttempo36tro 
<vtnicre  al  nuejiro  Confe)o pidien- 
dola por  njirtud  de  la  dtcba  leyde  4 
Toro^mandamos ,  que  cntalcafb 
nofede  \uezjnife  conozca  del  en  cl 
nueslro  Confejotjtno  que  fe  remitA 
d  la  dicba  nuelira  Audiencia. 
Qux  quidcm  verba  manifefte 
indicant,praedic"tos  fcx  menfes 
non  currcrc  a  dic  mortis  vlrimi 
poflcfloris.fed  a  dic  adtualis ,  & 
corporalis  poflefsionis  apprchc 
fe  ab  illo,qui  fc  vcrum  fucceflb- 
rcm  putat,vt  illa  verba  demon- 
ftTAt-yTomo  la  pojfefsion  deI,Sc  il- 
l&TcJiuuiere  en  elia por  medto  a- 
no,  qux  ncccflarLo  rcferri  dc- 
bcnt,non  ad  poncilbrcm  ex  le- 
gis  tranflationcjed  ad  eum,qui 
non  per  modum  fiuuni  accjui- 
rcndi ,  fed  per  aftum  corporalc  y 
poflcfsioneacquilmk.  hx  quo 
aeducitur ,  Ci  poifelslo  autuaiis 
cftvacans,quiaapud  fequeftru 
cft ,  praedi&os  fcx  mcnfes  labi 
non  potuifle  a  dic  fequeftratio- 
nis,  cum  tuncnemoa&ualiter 
pofsideat ,  &  idco  quocumquc 
tcmpore,dumbona  in  (eque- 
ftrodurantjTcnutam  proponi 
poflc  diccndum  cft  ,  cum  ad 
fcx  mcnfium  fupputationcm 
non  pofsithabcri  ratiooccupa- 
tionis  a  fcqucftro  facte ,  lcd  ap-  6 
prchenfionis  illius,qui  inmaio 
ratufucccderccontcndif,  qux 
opinioprobatur  cxvltimis  pre,- 


,ri.,  i' 


dicta:  lcgis  vcrbis,ibi:  Tel  fpre- 
tende  fer  Uamado ,  tomo  /a  pojjcf- 
Jion,&c  \b\:Tefiuuiere  en  ella^/c. 
quatcumtaxatiuaflnt,  folum 
cafum  rclatum  comprchen- 
dunt,  &ad  aliumcxtendi  nc- 
queunt.l.non  folum,in  z.J.tale. 
n.de-liberatione  legata,&  cft  co 
munis  opinio,tcftc  Anton.Ga- 
briele.i.part.  communium  opi 
nionum,lib. fj.de  vcrbo.  iignifi. 
conclul.5.pertotam,quieit  om 
nino  vidcndus,pro  vtraqj  enim 
parte  dilputat ,  &  plures  rccen- 
fet. 

Nec  obftat,{i  dicatur ,  ex  lc- 
gis  minifterio  tranflatam  fuiflc 
poflcisioncm  ciuilem,  &natu- 
ralcm  in  verum  fucccflbrcm,& 
ideo  poflcfsionem  vacantcm  di 
cinon  pofle,liceta&ualiter  nc- 
mo  pofsidcat .  Rcfpqndetur 
cnim ,  quoad  lapfum  fcx  mcn- 
(ium  predi£hm  legcm  nonam, 
tantumodo  conflderafle  aetua- 
km  poflefsioncm  corporalitcr 
apprchcnfam  pcr  modum  ycrU 
acquircndi ,  &  uon  vcram  pof. 
fcfsionem  a  legc  tranflatam  per 
minifterium  h&um ,  &  fic  ad 
hocvtfexmcnfcs  noncurranr, 
bona  vacantiadicuntur ,  quan-, 
do  aliquis  pofleflbr  cis  non  a&- 
ftit  a&ualitcr,  corporalitcrquc. 
Ex  quo  fcquitur,vt  quanuis  lejt 
vtranquc  poflefsionem  tranftu 
lerit  in  verumfucceflbremtfrra 
men  a&ualis  apud  vnum  ex 

lttiga- 
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liiigitoribus  non  fic,fex  menfes 
labi  non  potuiifc,cum  hi  ab  ip- 
fa  a&uali  poflcfsione ,  feu  occu- 
pationc  incipiaut,&  non  apof- 
fcfsionc  legali. 

Nec  rurlus  obftat,fi  dicamus, 
poflHsioncm,  quc^  ex  legc  traf- 
tcrtur,fine  actu  corporco  tranf- 
ferri  non  poiuille ,  cum  lcx  illu 
prxfupponap,  iuxta  Baldi  do- 
dhinam  in  cap.contingit,  cx  nu 
mer.  i  .de  dolo  &  contum.ideo- 
qne  dicendum.amortc  vltimi 
poilcflbris  prxdi&um  fcmcftrc 
incipcrc ,  cum  cx  illa  dic  conti- 
nuetur  poflcfsioln  vcrum  fuc- 
ccflbrem,&continuctur  quo-. 
que  poflcfsio  actualis  cx  lcgis 
tacita  &  implicita  prouifione, 
&  nccellario  prxfuppofito ,  ita 
vt  pixdiCto  Lemcftri  clapfo ,  a 
Tenutx  rcmcdio  litiaatorcs 
cxcludantur,  iuxta  Bclioni  do- 
cVinam  confi.i  8.num.24..u.im 
ait,poflcfsioncm  facti  polfc  co- 
tinuari  pcr  poflcfsionem  Icga- 
lcm,ita  vt  non  dicatur  innoua- 
ri.Nam  quanuis  vcrum  fit ,  ex 
1. 45.Tauri  ciuilem,&  corpora- 
Icm  poflefsionem  transtcrri; 
hoc  tamcn  prouidit  lcx  quoad 
cotinuationcm  poflefsionis ,  & 
alios  pofleflbrios  cffcctus,  vt  fu-  7 
peiius  oftendimusjfcd  predicta 
lcx  9.qux  huic  Taurinx  legi  rc 
mcdium  prxbct,ab  illo  excTudi 
litigatorcs  voluit ,  quando  poft 
fcx  mcnfcs  a  dic  actualis  polTcf-  * 


fionis  ab  alio  occupatx ,  fuas 
aciiones  produxerunr,  qux  mc 
fium  fupputatio  hcri  dcbct  ab 
ipfaac~tuali,&corporali  infiftc 
tia  poflefsionls ,  &  non  ab  illa 
qux  a  lcge  fimplicitcr  tranflata 
fuit  j  nam  licet  ci  alsiftatciuilis 
&  naturalis  ,  corporalisquc 
polTwfbioi  cum  tamen  modus 
acquirendi  ht  fictus ,  eius  noti- 
tiam  non  potuit  habcrc  illc,qui 
hoc  rcmctfium  proponitj  &  ita 
vt  ei  lapfus  fex  menfium  offi- 
ciat,polfcflbrcm  proipiccrc  dc- 
betactualem  &corporale,  qui 
permodumvcrum  acquifiuit, 
&  non  in  legis  intellettu,  mini- 
ftcrio,  &  tranflationc .  Et  hanc 
pofleflbris  qualitatcm  rcquirit 
lcx  in  illis  rcpctitis  vcrbis :  Tel 
<juc  pretcnde  fer  ttamado  al  tal 
mayorazjtpfomo  la pojjepton  deit 
y  eftuuiere  en  etta por  medio  aho\ 
pondcrandum  cnim  cft  illud 
veibum,ToW,quod  neccflai  io 
rcfcrtur  ad  apprchenfionem,& 
a&ualcm  occupationcm,  cum 
non  tranflationis  vcrbolcx  vfa 
fit,ficutinl.4j.Tauri  cauctur. 
Apcrte  itaquc  coftat,prcdictos 
fcx  mcfcs  inciperc  ab  ipla  actiu 
li  poffcfsionc ,  cjua  apprchcndit 
illc  qui  contcndit  fucccdere,  fc- 
qucftriquc  poflefsioncm,&  oc- 
cupationcm  nullius  confidcra- 
tionis  cffcvtabea  fcmcftre  co- 
putetur. 

Et  confirmatur ,  quia  per  fc- 
qucftrurn 
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queftrem  actualis  &  corporalis  quoad  noftrx  legis  intcllcclurn 

poflefsio  amicdcur.  I.  inrercflc.  attinct ,  fi  adtualiter  maioratus 

ff.  de  acquircnda  poflcf.  l.licct.  no  fic  occupacus  ab  vno  ex  cort 

§. rci  fF.dcpofici.Scqueftrcm  e-  tcndentibusjcmcftrc  non  traa 

nim  no  pofsidcrc,  probatur  in  fir,vt  fupra  adnotatum  c  ft. 
1.3.$.vlcimo.  ff.dcacquir.pofli  i  3    Scdquanuishxc coprimcrc,. 

Confcquenscrgocft,fcmcftrc  &  ftringcre  Yideancur,  puto 

prefcribi  non  poruiflc  in  fpecie  came,prxdi£tosfcx  mefcs  cur- 

cafus &  qu x ftionis  noftrx.  Na  rerc  a  die  occupadonis  fcque- 

fi  illud  coputamus  a  mortc  vlti  ftris,ficut  labi  incipicbant  a  die 

1  mipoflcfloris,hoclcxn6pro-  occupationis , &  apprchenfio- 

uidit,qux  non  folum  morte  co  nis  frnius  cx  contedentibus ,  ex 
icnta  fuic,  fed  a&uali  qudquC  *  4  lcgisndftrxdecifionc.lslaqua- 

occupatione:&  fi  a  fcqucftratio  uis  vcrurri  fit  j  fequcftrem  non 

nc  fcmcftre  coputamus,  fcque^  pofsidcre.vt  antea  diccbamus*, 

fter  non  pofsidet  •  &  fi  a  ciuili  in  poflcfsionc  tamcn,&  dcten- 

&  naturali  poflcfsionc  compu-  tionc  bondrutri  maioratus  prx 

tationcm  facerc  veiimus ,  lega*  di&us  fcqucfter  eft,  doncc  pof- 

lis  poflefsio  non  fufficit,  nifi  fc-  fcflbr  dcdarctur  j  cuni  diuerfa 

quatur  a&ualis  apprehcnfio,&  fint,pofsidcre,&  in  pdflcfsione 

maioratus  infiftcntia  j  ajioaui  cflc,vt  cxl.fi  quisancc,dcacqut 

namqucprxdicYifcxmcfcs  la-  j  j  rendapofllomncsnotanc.Inrer 

bi  ncqucunt:  argumeco  cextus  tur  crgo,vt cjuauis  duo  no  pof. 

in  d.  1.  licct ,  In  hnc.ft.  dcpofid,  finc  in  foiidum  pofsidere,  &  fic 

ibl-V(  ncutrius  poffcfstohi  id  tcm-  haturalis  &  ciuills  poflcfsio  a  lc 

pusproccdai>Ccfab\t icaquc  dif  ec  tranflata  apud  vnum  tatum 

pucacio,&  diftinftio,  an  fcque^  ht(cum  rcfpc£tu  legis,  perfona 

ftrado  fic  fa&a  cx  partium  vo-  pofleflbris  fcmper  fit  ccrta ,  vc 

luntate,  vcl  magiftfatus  impc-  in  c.  dccimo  docuimus)  a&ua- 

rio;vt  primo  caiu  amitcacurpof  lem  tamen  poflefsioncm,  &  oc 

fefsiojfccudo  vcro  non  j  &  an  ci  cupacioncm  apud  alium  coufi- 

uilis  poflcfsio  retincatur ,  qua-  ftcrc  rcdtc  pofle,vt #)dcm  cap. 

uis  dcficiat  ac1uaiis,&  corpori-  oftendi ,  &  in  cap.  1 8.  fatis  dc- 

lis,&  ec6ucrfo',dc quo  per  vctc  monftraui .  Sicuc  igitur  fi  hxc 

rcs,quos  rcccnfcjc  glo.  inli.vcr  ficapudaliqucm  cx  licigacori- 

bo ,  quia  naturalitcr ,  &  vcrbo<  b',a  dic  occupationis  femcftre 

<ti/,Bart.inl  intcrcflc,num.3.&  coputabatur  ,cadem  rationc  a 

4.  ff.  dc  acquircnd.  poflcf.  n  am  dic  fcqucftrationis ,  &  occupa-. 

tionis 
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tionis  a  fequcftre  factx  pra;di- 
ttifcx  mefcs  computadi  funt: 
namnulladifcriminisratio  in- 

,  6  tcreosconhderaripoteft  ,cum 
ipfc  fcquefter occupet,  appre- 
hendat,&  manuteneatj  &  pof- 
fcfsio,  qua:  apud  alium  crat ,  in 
ipfum  trasferatur,iuxta  text.in 

1  7  l.licct.$.rei.fF.  dcpofiti.  Quini- 
mo  fcqueftratio  locum  nonha 
bct.nifiquandoneuter  in  pof- 
fcfsionc  cft,vt  docuit  Bald.  in  1. 
quidamacftimauerunt.num.^. 
colum.z.verfi  fecundocafu.  if. 
ii  ccrtum  petatur.Innoccnt.  in 
cap.inpra:fentia,nu.z.dcpio- 
batio.  Alcxan.  inadditionibus 
ad  Bart.in  l.fi  vfusfrucV.  $.fcd 
h  intcr  duos,litera  F.  ff.  dc  vfu- 
fru&u.  Capicius  dccifionc  96. 
num.11. 

Exquibus  cofiderationibus 
vcri*  exiftimo^a  dic  quo  fequc- 
ftratiodeccrnatur,  &  fequcftcr 
in  occupationcm  &  detentio- 
ncm  bonorum  maioratus  mif- 
fus  fucrit,fcmcftrc  initium  ha- 
bcrcvt  co  clapfo,Tcnuta  cx  no 
uaaclioncapud  fuprcmuCon 
filium  proponi  nequeat;  flcut 
ctiamapprchenfieneab  aliofa 
cta  poft  m#tcm  vltimi  poflcf- 
foris  intra  fex  mefcs  a  dic  occu- 
pationis,rcmcdium  Tcnutc  in 
RcgioSenatuproponcndu  eft: 

1  8  ncc  poft  corumlapfum  pra:di 
Ctum  rcmcdiu  competere  po- 
teft.Et  cft  ratio,nam  quauis  rc- 


gularitcr  pcr  fcqueftrationcm 
qu$  fit  a  iudicc,  non  intcrucnie 
te  confcnfu  litigatorum,  non 
tranfmittatur  poflcfsio  in  fc- 
qucftrem,vt  in  l.interefle.ff.  dc 
acquirenda  poflefsionc ,  cauc- 
tuntransfcrtur  tamcn,  quando 
iudexaduocauitin  fcpoflcfsio 
nem,tunccnim  pcrindc  habc- 
tur ,  ac  fi  vnus  cx  litigatoribus 
cam  adhialiter  &  realitcr  apprc 
hcndiftctjqu^fuit  do&rinaln- 
nocentij  in  c  in  prefcntia,nu.z. 
de  probation.  Iaf.inl.  fi  fupcr 
poflcfsionc,n  um .  7.  C  .dc  t  rafa- 
ction.  Fclin.  in  cap. cum  fupcr, 
nu.  1 1  .dc  re  iudicata.  Roti  dc- 
cif.  5  .pcr  totam,  dc  rcftitutione 
fpoliat.in  nouif.Mcnoch.  dc  rc 
tinenda  remcdio  vltim.nu.  45. 
&  in  tcrminis  indiuidualibus, 
docct  Mandel.  Albcnf.  confil. 
7j.num.z.  &  3.1ib.i.&in di£lo 
num.  j.fcribit  hxc  vcrba ,  qua: 
notabiliafunf,^  ejfedubtum^ 
quod poteft  Qutltbet  tudex  facere 
butufmodt  jeaueftru>ft)  aduoca- 
re  tnfe  pojfefsi<memtcum Juheft  ti 
morjcandali,'nin3.\s  illis  qua:  di 
do  n.z.  prcccflerat,  quibus  air, 
vt  quanuis  rcgulariter  per  fc- 
queftrationcm  qux  fit  a  magi- 
ftratu  abfquc  litigatorum  con- 
fcnfu,non  trasferaturpoflefsio 
in  fcqueftrcm ,  tuc  tamcn  traf- 
fcrri,fi  aliquo  modo  dignofd- 
tur,iudicc  ob  rixac  &  fcandali 
timorc  voluiflc  infc  aflumere 

poifcf- 


Digitized  by  Google 


Caput  Decimumnonum. 


J9 


poflefsionem,&  imrrciTum  con 
tcncicntibus  impcctire,bona  fc- 
qucitrandojquaiivaldcdiitent 
fequeftratio  facta,  quando  quis 
poisidet(quo  cafu  frequctcr  fit, 
proptcr  pofsidctis  iniufta  occu- 
pationem  &  infiitcntiam  rci,vt 
larifsime cap.  10.&  i  i.oftendi) 
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fionem ,  cjuando  fubeft  pr.tdi* 
dhis  timor,  &nullus  tcmporc 
aduocationis  in  ca  crat ,  vt  hoc 
cafu  >  ctiam  lirigatoribus  non 
citatis,  pofsit  maioratum  fcquc 
ftrare,  &  pofleisio  ab  alio,etiam 
non  citato ,  occupata  poft  pra> 
dictam  fequcftrationem  nul- 


&fcqueftratioqu£fitDoflefsio-  11  lius  momenti  fit  &  pondcris, 
ncadualivacantcobfcditioncs      &  ad  non  pofTefsionem  redu- 


cuitadasi  nam  in  hoc  cafu  a&ua 
lis  poflcisio  in  iudicc  &  fcquc- 
ftre  manct ,  doncc  iile  in  quem 
poflefsio  lcgalis  tranilata  fuit, 
in  a&ualcm  mittatur,vtex  Ma- 
zo  del.dodt.rina  fupra  animaducr- 
ti,quam  profcquitur  confil.  78. 
numer^.codcmlibr.i.  Exquo 
(inquam)  magiftratusdccreto, 


pcrquod  poflcfsionis  ingrcflus 
lttigatoribus  prohibctur,  rcful- 
tat,vt  poft  intcrpoiitum  pncdi- 
dlum  decrctum  prohibitiuum, 
non  liccat  alicui  bona  ingredi, 
ncc  publice  nec  priuatim,  quo- 
ufquc  lis  fuper  tranflationc  pof- 
fcfsionis  dirimatur  pcr  Rc- 
gium  Confilium ,  vt  docet  la- 
K>n  in  1. 11  fupcr  poflefsione,nu- 
mcr.  7.  C  dc  tranfactionibus, 
poft  Baldum  in  1.  nu  11  us,numc. 
2~  C.  de  fumma  Trinitatc,&  fl- 
dc  Catholi.&  defcndit  Menoc. 
in  pralud.  dc  rccuperanda  pof- 
fc(sionc,numcr.24.  pulchrc  In- 
noccntius  in  cap.inprxfentia, 
numcr.2.  dc  probationibus .  Et 
adco  vcrum  cft ,  iudicem  ad  fc 
aduocarcpoflcawlualcm  poflcf 


catur ,  vt  fignantcr  tradit  Cur- 
tius  Scnior  confil.  £  i.nume.  z. 
&  3.  Iafon  inl.  fi  fideiuflbr.  §> 
fi  fatifdatum,  numcr.  8.  fF.  qui 
fatifdare  cogantur,  Vbcrtinus 
Zuchar.  in  1.  vltima,  num.  123. 
C.dc  edi&o  diui  Hadriani  toll. 
Philippus  Dccius  inl.fi  pa&o 
quo  pcenam,numc.5.&  tf.C.de 
padtis.Hippolytus  dc  Marfiiijs 
fingulari  543.num-5.  Proqui- 
bus  induco  tcxtumin  l.quidam 
decedens.  §.  vltimo.fF.de  admi- 
niftrationc  tntorum,ibi :  ISfam 
etfi  citrd  te/lationem /ctlicet  <vn- 
ekcucjut  cognouerit„nuUa  dubita- 
tio  efl ,  <jtan  debeat periculum  ad 
ipfum  rcfbicerc .  Et  probat  tcx- 
tus  in  Clcmcntina  Caufam ,  dc 
ele&ioncarbitratur  Fclinus  in 
cap.gratum,numc.4.dc  officio 
&  potcft.iud.  dclcg.  Hippolyt. 
in  l.dc  vnoquoquc,  nume.  1  s  u . 
fEdc  rciudicat.Romanus  conf. 
4io,numci.Ruinus  confil.61. 
numc^^.lib.^.Ofafcus  confi.s>. 
nu.i3-Pctrus  Surdus  confil.88. 
a  num.  1  o.lib.  1  .Tibcrius  Dccia 
nus  confi.  1 8.nu.9  8.1ib.  1 .  Abb.: 
9  %icap. 
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in  cap.quiadiuerfitatern»n.7.de 
conccf.  praebendce .  Bcllamera 
dccif.538.per  totam.  Bald.  in  c. 
1  .num.s.dc  prohibita  fequcftr. 
poflcfsio.&  fruct  Iaf.in  L  quida 
xllimaucrunt,n.4.  rT.  fi  certum 
pctatur.  Cagnolusinl.  inpari, 


quo  probatur,fi  quid  tumultuo 
fum ,  vd  iniuriofum  iudcx  ti- 
mcat,tunc  ad  poflefsionc  accc- 
dcre,prohibcrc  debcrc,&ea  pri 
u!lrcc6tcndetes,&infc  aflumc 
re,fcqucftrcmq-,  coftiuiere,  qui 
pofsideat.Ncc  obftat,fi  dicatur, 


nu.6.  fT.dcregul.iur.Capicius  *4  prxdiclaprohibitionc,nccontc 

dccif.96.num.  1 1  .Rolan.confil.  dcntes  ad  poflcfsionc  acccdant, 
o~   1:U_  .  r\..  J  :   A~Umr-  C  :  . — r„  »  • 


80.nu.21.libr.  i.Quandocnim 
iudcx  poflelsione  a&ualem  ya- 
*3  cantcm  inucnit,vt  diximus ,  ti- 
mctquc  fcandalum ,  fivnus  cx 
his  qui  fucccdcrc  contendunt, 
cam  occupaflct,occupationem 
impedirc  poteft,in  fe  ipfum  pof 
fefsionemaflumendo,  &  fequc- 
ftrc  nominando:itacnim  paf- 
fim  Iurifconfulti  vocant  (fcquc 
*  ftroqr j,  fupcrius  vitio  impreflb- 
ris  vfi  fum*,  etfi  excufari  poflet, 


debcrc  ficri  cu  caufx  cognitio- 
ncjalioqui  cis  officcre  no  poflc. 
l.i.l.iudex.  1.  vlt.C.  cominatio- 
nes,  epift0Ias.Aretin.c0nf.7y.  £ 
n.ii.Philip.Franc.inc.i.n.  14. 
de  appel.Lancd.de  attcnt.part. 
1.C.19.T1. 1 1 6.  Hxc  cnim  rcgula 

Eroccdit,quandoquisin  poflcf 
onc  actuali  crat,&  alius  fequc- 
ftrari  bona  pcticrit  j  tunc  cnim 
iudcx  abfq-,  citationc  &  caufce 
cognitioncofficiuimpartiri  nc 


}VU|  vavuK.i  [   j.  1.U1LI,  O        *'vl,k  V"'V»U  lllil/aiUll  IXSm 

cii  fcqueftros  dixerit  Ciccro  in      quit.l.  1  .§.  hoc  autc  iudiciu,  vbi 


Vcrre  a&i.  2.  apud  {ejue/iri, 
legatur  in  Micct.J.rei.ft.  dcpofi 
ti,  vc  cx  plurib*  codicib*  coftat, 
in  Florcntinis  ramcn  apmd yl% 
queflrem,  dcprehcndi,  &  hoc 
vcrum  cft )  hic  ergo  fequcfter 
ad  fructuum  pcrccptionem  vf. 

3uc  adcxitum  controucrfiae,vt 
iximus,defignatur,argu.  tcxt. 
in  Clcmcn.  1  .dc  fequcft.pofT  & 
fruct.&  eorum  qux  fupra  con- 
gcfta  fum,&  quafc  cogerit  Abb. 
ir>  cap.  1  .n.  i  R.cotitit.  Baldus  & 
Gur.Sen.in  l.Vnica.C.  dc  prohi 
bit.(cqucft.pccun.a  n.  1  Quibus 
fuftragatur  tcxr.  fingularis  in  I. 
%&k  offic.procur.Cxfaris,  cx 


Bart.&  DD.fF.de  dam.  infect.  t 
dc  pupillo.fqui  op*.ff.  dc  noui 
opcr.nut  l.vnius.  §.  cognituru. 
fhdc  qucftionib9,c.coftitut',  in 
2.c.oblatx,dc  appell.quo  cafu, 
quado  quis  fcilicct  in  poflcfsio- 
ne  erat,icqucftratio  a  iudicc  fic- 
rinequit,cx  mcro  cius  officio 
finc  partis  petitione,c.  1  .dc  iudi 
cijs,c.fignificafti,c.pcnulr.dc  fo 
ro  copct.  c.  1 .  dc  dolo  &  contu. 
lib.ii.alias  cnim  citationo  cft  lc ' 
gitima,nccar&at  citatu.  Palac 
Kubios  in  cap.  per  vcftras ,  dc 
donation.  intcr  virum  &  vxor. 
notab.  i.numer.  1.  Vantiusdc 
nulliLtitui.dcnulUt.  cx  defcdtu 

ritatio- 
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cirationis,n .  3 6. &;  44.  Lanfran.  nium  accufarc  po fs i n t. cap x au  - 

in  cquonia  conrrafalia,dc  pro5-  fam,&  ibi  glo.verb.  domum ,  dc 

batio.vcrfi.cirariohes,  num.  10.  dolo  &  concum.Greg.gl.  i  .In  L 

Didacus  Perezin  L 1  .ti&xJtb.;»  2$  14.tituL.x-.parc.  j.Quibus  eohie- 

16  Ordin.q.  1  ^.Sccus vero eft,qua  qucns cft,maioracus  fequeftra- 

do  ncmo  in  a&uali  poflHsionc  tionc  facta,ii  concingat,bonoi  u 

eft,  &  magiftracus  fcahdalu ,  ri-  adminiftracore  curbari  ab  ali- 

xam  &  fcdicionc  cimetrham  ih  quo  tcrtio, vcl  ci  (poliu  fiei  i,  luc 

hoc  cafu  poilcfsionis  copcndid  intcrdi&a  poflc(Toria,Vci  pofsi- 

omncs  priuarc  potcft,&  ex  mc-  decis,vcl  recupetadae>  compccc 

ro  cius  officio,  &  non  ad  inftan-  rc  fcqucftri » cacj j  pofle  in  iudi- 

tiamparcis,  fcqucftratione  de-  ciudeduccre*  exduplici  racio- 

ccrnere,iuxca  fupcriorc  doctri-  *^  ne.  Prima,  quia  licec  pcr  fcquc- 

j     nam,qux  cmidcmeft  veriisima  ftrationemneccflarianon  traf- 

&  pcrpccuo  mcmori^  tenenda*  fcratUr  pofld(sio,vt  cum  Bart.& 

quandocafus  occurrcrit.  Illud  alijs  in  ad.intcrcuc  puco ,  fupia 

tamen  no  omtferim,vt  quanuis  3°  ui&ufuic:accame,quia  dubiucft» 

fccundum  quxftione  propoii-  quis  maioratus  vcrus  poflcdor 

tam ,  licigatoru  citatione  opus  hc , & in  que  poitcfsio  ciuilis  & 

hon  fic,quado  iudcx  ob  prxdi-  hacuralis  fueric  craflaca  ex  1. 45 . 

&u  cimorcm  ad  fc  aduocac  pof*  Tauri,ipfc  fequeftcrpoceric  illis 

fefsione,debeac  Camen  incerue-  remedijs  poflcflbr  ijs  agerc;  qu  ia 

nire proclama  Vcl  cdictum  locd  in  hoc  dubio  bonorum  maiora 

citationis  •,  qubd  cunc  locum  in  tus  in  fequcftre  traflaca fuic  po  1  - 

iure  habcc,quado  citatio  in  pcr*  fcfsiOiCxd.l.licec.J.rei  depoiicc^, 

fonam  neccflaria  non  flt,vcl  ig*  qucm  ccx.ita  intellexic  Arctin. 

horccur  quis  ftt  cicandus .  Bam  in  d.Mncereflc  puco,nu.  x.  &  co 

in  aurh.fi  omncs.n.^ *C.fi mind  hon  rclatOj  Corrai.lib . 3  milccl  - 

res  ab  hacrediric  abftineancCd  lancarum,c  x.  hu.  1 5.  Zaflus  x. 

ftatius  Rogeri'  in  tract.  dc  prd*  par.antyhomiar.  n.  4.  Menoch. 

tcftatione,  q.  i-  cuius  initiucft*  dc  rcc!neda,rcmcd. 3.11.9  3. Vin- 

fecundo  <T/K&4Wtf,nu.6iqui  pro  Ccnc.Carroci.in  traft»  de  fcque* 

hac  opinione  allcgat  tex.  in  c.  1  ■.  ftro.  1  .par.q.  y.fexcx  quaeftionis 

de  clcct.libr. 6.  Quahquam  hon  prin  cipalis,n.  ^.part.  1  .Secunda 

ignorc,reguIaricer  excra  cafum  racio  cft ,quia  fi  iudcx  co animo 

pr^didumprimacitacioneper-  fequeftracionemfecicjVcpoflef-  g 

ionalem  eue  debere.Clem.  1.  vt  fionem  transferrcc  in  Icqucftrc, 

lltc  pcndenrcc.  1  .qui  matrimo  cVnon  foLam  cuftodiam  ,prouc 

Yu\  i  O  x  iacerc 
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faccrc  potcft,ex  d.l.intcrefle  pu 
to,ibi:£f  hoc  apertt jucrit  appro- 
hatu3&c  in  d.$.rei  depofitx  ,ibi: 
'Nifiapud  fequcftrem  depofitafit, 
tunc  certi  iuris  eft  ,  interdicta 
polTcflbria  fequeftri  copetcre* 
quia  interdictu  Vndc  vi  coperic 
polsideti  fpoliatoj  vt  in  c.coful- 
tationibus ,  de  officio  dclcgati, 
ibhPoJfeftione  deicElione  fita- 
probare:&L  intcrdi^hi  Vti  pofsk 
dctis  daturpoisidenti  turbato, 
vt  in  c.licet  caufam ,  dc  probat. 
&  in  L  i.tf.Vci  polsidctis,notat- 
que  indiuidualitcr  Barc  in  d.  L 
i.a  n.  i .  Roland.conl .  9.11.18.  lib. 
3.Gfaf.dccif.9  3.Capic.deci£72» 
Benintcndis  dccif.^. 
32  Limitatur  tainen  pr$di&a  fcn 
tentia,quado  bonamaioratus  fc 

2ueftrantur,n6eo  quiainccrtu 
t ,  quis  pofsidcat ,  fcd  proptcr 
dilapidationc,vel  alia  iuftacau- 
fam,vt  in  cdileduis  filius,  de  fe- 
queft.&  in  cvlt.eod.tit  &c  in  1.  fi 
dciuflbr.  $.vlt.quifatifd.cog.  in 
l.Impcratorcs,de  appellat-tunc 
cnim  non  fcqueftii,lcd  turbato 
vel  Ipoliato  rcmcdia  poflcflbria 
c6petunt,quiaiuhacfpccic  no 
pofsidct  fequeftcr  proprio  no- 
minc,fcd  alieno ,  &  tanqua  cu- 
ftos,vt  notater  dixit  Faber  in  §. 
redncd^,Inflit.de  intcrdicXn.7. 
•  Ex  quib9  etia  deducitur,(equc 
rJ  3  Xtrc  bonoru  maiorat9,  quib'  an- 
nexu  cft  iufpatronat',pofle  prg- 
fentarc  inbcneficio  iuris  patro* 


nat9.Et  ratiodeducitur  cx  fupfa 
di6ris,quia  in  cafib9  iri  quibus  lc 
qucftcr  poisidct,fcqueftcrpbte 
rit  pfxfcntarcquiapoflefsionis 
fructuscft  prsefenratio.,  vtinfcv 
confuitationibus,  dc  iurepatro* 
nacin  c.querclam>dc  clcttin c 
cum  Ecclefia  S  u  t  rina ,  in  C.cura 
olim ,  dc  cauf.  pofl*.  crgo  fcquca 
ftri  ius  prxfenrandi  compcricv 
Ita  fignantcr  notat  Innocerit.hr 
cap.  cxaminata ,  dc  iudic.  &  i bi 
notatloan.de  Ligniano,  6cBar> 
bKia.Lanben^i  urcpatronaK 
tus,libr.  1  .artic  3. quxftionis 
principalis.2.par^&  ita  decifum 
fuic  in  Rota  dccifionc  4.  dc  eie- 
ctio.in  antiquis,  quam  fcquirur 
Fclin.in  cU&.cap.cxaminata,  n. 
7.Quae  fentctia  vcra  eft,  &  pro* 
cedit ,  non  tancum  in  fequcitxe 
pofleflbre ,  fcd  infequcftrc  cu- 
ftodc,Etratiocft,quialicct  hic 
nOn  poisideat.tamcn  qiiia  expe 
dit  Ecclefic^nc  diu  fit  vacans,vc 
in  Cnc  pro  dcfectu ,  dc  clcdt.  cii 
ifta  prcfcntatio  tcndat  ad  como 
dumEcclcfiae,fcqucftcr  cuitoj 
pic/entabit,quia  magis  attcdi- 
turfauor  Ecclefifc  quavcripa- 
troni :  argu.  gloflae  in  cftatutUi 
dc  prcbc.lib.6.  noratCardin.& 
Paul.dc  Leazar  in  Clcm.wn  jq," 
notabil.  dc  fcqueftrat.pofl!Spc-f 
cul.tit.de  (cqueft.fru&.in  fi. 
gid.Bellam.  dccif.iaBarbar.  in 
d.  c.cxaminata,co]u.2t5.Laberc. 
Coriaf&alij  vbifup. 
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i    £\  ENTE*NT1  A  Tcnuu  fujfendcndaeft^quandotertius  fi 
^Sk      oppontt  ,quoufque  de  iure  fuo  doceat,  ft)  cum  eo,cdteriJque fi- 
mul  littgatortbus  fententia  feratur, 
j  L  itigatorem^ut  tudtcto  fuperefl^audtre,    admitteretde  iure  natura 
lieft. 

/  Quanuis  Jpoltatus  ante  litis  initium  reftituendus fit  j  attamen  rcftitu- 
tio  impcditur >quando  tcrtius  felttiopponit.  \  • 

4  7{eintcgratio pojfefsionis  ex forma ftatutt  prtcife faciendaiappettatia~ 
nc  non  obfiantc>tmpcdttur proptcr  terttj  oppofitionem.  , 

/  Oppoftta  exceptidne  d  terttottudicium  altorum  littgatorum  dtffertur. 

4  Tertius  admtttttur,  {tf  iudtcij  proficutione  impedttttam  in pojjejforio, 
qudminpetitorto. 

f  Pojfefstonu  commoda  magn*  confiderationis  fttnt. 

5  Pub/tcatu atteftattontbustcftcs  nonrectpiuntur.ltmitatur  tamen  h&c 
regularefpetlutertij. 

5>  zAcla  litis,$) fintcntiajertio  non  nocent.nifi litis  notitiam  haberet. 
10  Terttus potcsl  tmpedtrc  executtonem fententU  tam  latd,quoufque  au 
dtatur. 

ti  Diuerfitas  esl  tnter  tertiu,qui  r?w  ex  littgatoribus  defendere  conatur, 
tUum,qui ad  fuumcunrrnodHm,     cdtcrbrum  expulftonemin  iu 
dtcto  experitur^  tntetltgtturtex.  incap.isvt litependentejib.4. 
12  InTtnutaomnestanquampoffeJJorescontendunt. 
H  Pojfejfor  rei  tn  quocunque  Ittts fiatu  fe  opponat,audiendus  eslt  $J  liti 
Juperfedcndum. 

14  Poffefsto  acqutfita  legis  mintfterio&fdem  habct  cffeHustac fi  aEiua- 

ItteracQuifita  effet. 
ij  PoslJententtam,$J  in  eius  executione  njolens  quis  deiure  fuo in  con- 
,  tinentt  docere^admittendus  cfit  ft)  cau  ft  fuperfedcndum\  quanuis  ius, 

quod  tn  conttncntt  doccturjton fit  certumtfcd  apparens  t  dubium. 
Lt  Dittio  in  contincnti ,  td  eft  tntra  termtnuminfiantu  exponenda 

efl.  ..  :: 

kj  ln Tenuta nufjo alto rtmedio  tertio fuccumpoffettniftliti Jupcrfcde* 

rctur. 
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SI  QVIS  ACTIONEM  T  E- 

nutaeproponat,&Iitifeopponat  temporo 
legitimo  antelapfumfex  menfium,&  ta- 
mcn  caufa  Tenutae  inter  alios  litigatores 
cfletconclufa,vel  invltimotcrminiproba 
torij ,  an  refpc&u  prxd\£tx  nouq  adtionis, 
&  oppofitionis,debeatfuperfederi,  doncc 
huic nouo litigatori terminus  lcgalis 
afsignctur  ad  eius  proba- 
tiones  recipien- 
das, 


C*AFVT  XX. 


ICET  hxc 
quarltio  fatis  dif 
ficilis  &  dubit 
iuris  interprc- 
tibusvifafit,vc- 
rius  putojitcra  Tcnutse  fufpcn 
dendam,quoufquc  dc  iurc  fuo 
tertius  doccat,  &  cum  co  cane- 
risOjUC  fimul  litigatoribus  fen- 
tentia  feratur,tclte  Bartolo  in  L 
fi  pcrluforio.$.  i.numer.^.fFde 
appdlatio.vbi  tertium  qui  iu- 


dicio  dc  nouo  fupercit,etiam 
poft  publicatas  atteftationcs 
admittendum,  vt  teftcs  produ- 
cat ,  opinatur :  docct  Innoccn- 
tius  in  cap.cum  fupcr,  numc.  3. 
dc  rc  iudicata ,  &  ibi  Antonius 
dc  Butrio  num.io.  vcrfic.  tertio 
prineipalt  caf»,  &  Fdinus  num. 
17.&  18.  idemincap.veniens 
in  a.num.  1 8.de  teliibus,fignan 
ter  Affli&is  decif  23 5 .numc.  3. 
&  numcr.  6.  loannes  Baptifta 

Fcrrct. 
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Fcrrcr.confi.38.5,num.  vltimo. 
Baldus  in  cap.  i  §  .duo ,  dc  pacc 
tencnda,&  cius  viol.ex  num.  i . 
idem  Innoceriusinc.  vcnicns, 
in  i.  de  teftibus.  Alcxandcr  in 
additionibusadBart.inl.fi  is  a 
quo.rf.de  reivcndicationc,quo- 
rum  opinio  probatur  inl.  i.  ff. 
quodquiiquc  iuris,&  in  cap.  rc 
latum,vbigloiIverbo,  Vt  cum 
cffciiu  audmtur ,  de  clericis  non 
relidcntibus.  Et  cft  ratio,nam  li 
tigatorcm  cjui  iudicio  iupereft, 
admittcrc,de  iure naturali eft: 
itaqjii  eiusactioprclcripta  no 
fit,  ad  probandum  recipicndus 
crit:  alioqui  enim  inutiliseius 
admifsioruiflct,fi  quauis  ius  ha 
bcrct,ci  dcficcrct  probatio,  con 
tra  dcciiioncm  tcxtusinl.  duo 
fiintTitij.ff.de  tcltamcn.  tutcl. 
Etconfirmatur ,  quia  quanuis 
ipoliatus  antc  litis  initium  rcfti 
tucndus  fit ;  atramcn  reftitutio 
impcditur ,  quando  tcrtius  no- 
uus  litigator  ic  liti  opponit ,  ad 
fpoliati,&  cxtcrorum  excluilp- 
qem.Baldus  in  l.j.in  princi.  dc 
appellatio.  &  cenlent  plurcs, 
quos  refert  &  fcquitu r  Maran- 
ta  de  ordinc  iu&ciorum,  par.4. 
di(l>r|dione  6.nume.35^Mcno- 
dirusde  rccupcranda  poilcfsio. 
rcmcdio  [.nHfrtc.^^i.Etinfor* 
tioribus  termipjSi  >  quando  tcr- 
tius  fc  liti  oppfcriit  ad  litigato- 
ru  m  exdu  i  lonem  >  rationc  (ux 
qppofoipjiis;  impcdiri,&  diffcr 


ri  rcintcgrationcm  poflefsionis 
cx  forma  itatuti  prscife  facicn^ 
dam,appellarioncnon  obftan? 
te,  arbitrantur  Bart.  &  Cynus 
in  l.ii quis.C.locati,&  alij,quos 
rcfcrt  &  icquitur  Guido  dccif, 
37.numc4.Et  prxdictis  fuftra-i 
garur  dodhina  Bart.  in  1.  ii  quis 
ubcrtatem.  rT.de^pctitionchicrc 
ditatis,dum  cxi#imat,opppfua 

5  cxceptione  a  tcrtio , .  iudiquro, 
aliorum  litigatorum  dirfcyrri; 
quem  fcquunturplerique,C)upS; 
reccnfetMatthseusdc  Afrluftis 
dccif.  1 5-n.3-  quiita  comunircr 
in  praxi  rcceptum  ailcucrat,t:ca 
Nec  obftat ,  ii  dicatur,  pr;cdir. 
dicbi  locu  no  habere  in  fumman 
ri(simorcmcdioTcniitx,cu  m, 
iudicio  proprictatis  ad  proba- 
tionem  prcdi&us  tertius  recipi 
poisir.RefpodeturcnimJllum* 
quilitifcopponit  pro  eo  cjuod 
iuaintcrcft,audiri,&  admitti 
dcbere.ta  in  ppffcflbrio ,  quajn 
pctitoriojnuflo  jn Jioc ;difcrjn?j[) 
nc  coftituto ,  cx  doctrina  A.bb;. 
in  c.cu  fupcr,nu.  17.  &  i8,pVtt£. 
iudicata.per  tex.in  c.veniens^/x 
i.dc  teftibus,  vbi  Fclin.  nu» 
Mcnoch.in  i.rcmcd.rccup.nu.; 

7  37Z..  cum  poiie jsionis  comoda,; 
magnx  coniiderationis  iint,  & 
ficagatur  dc  graui  prc/iudicio,, 
Yt;teftatur  plura  cpgei  cs  Corra 
fius  in  §.  nihil  commune,  in 
priri.nu.7.rT.dc  acquircndapof- 
fe&9$ck .  :  Aji:\r 
O  4  Ncc 
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8  Ncc  rurfus  vrgcc,fi  dicamus, 
publicacis  atceftattonibus  ,  & 
caufa  conclufa,  alias  probatio- 
ncs  non  recipicndas ,  iuxta  tcx- 
tum  in  cap.fraternicacis,dc  ceiti 
bus,&in  Clemcn.z.  codem  tit. 
Limitatur  cnim  h.xc  condufio 
in  ccrtio,  qui  iudicio  adcft  pro 
eo  quod  fua  intcrft :  quam  limi- 
tationem  fcribit  Spcculator  tit. 
ac  ccftibus.§.facis  vtiliter,nu.3. 
&  Felinus  in  allegato  cap.  fra- 
tcrnitatis,nurac.  i  o.Et  eft  ratio, 

9  quia  ficut  fcntcntia  non  noccc  1 1 
tcrtio.I.i.C.quibus  res  iudicata 
non  noccr,cap.quanuis,dc  rc  iu 
dlcatajita  ncque  acta  licis  nocc- 

rc  ci  pofliinc.in  quocunque  fta- 
tufint.Barc.in  l.nperluforio.  §. 
i.numc.3.rTdcappclIatio.  Ncc 
eciam  rciragacur  tcxtus  in  l.£e* 
pe.fF.  codcm  tit.  de  rc  iudicara, 
rios  cnim  antc  fencenciam  lo- 
quimur,quanuis  lis  coclufa  fit: 
j)racfaca  camcn  lcx  poft  fcnccn- 
nam  accipicnda  cft  in  co  qui  li- 
tis  nbtioncm  habuic,vc  in  d.l.fe. 
ytfititx.fedfcientihM,  fancicum 
xo  cxtac.His  adherct alia  vchemci 
confideratioinam  tercius,  qui  li 
tcm  ignorauicfi  ad  fuum  com- 
modum  lici  fe  opponac ,  poceft 
impedire  cxecucioncm  fcntcn- 
tfcc  iam  lacx ,  quoufquc  audia- 
tur,cap.vcniens;  de  rcftibus ,  in 
i.cap.cum  fuper.de  rc  iudicata.' 
l.iof.tic.iz.par.3^  doccc  Cardina 
lis  in  Clcmcncina  i  .dc  rc  iudic. 
r  O 


numc.5.  Fclin.in  d.cap.cum  fu- 
per,num.  1 8.qui  omnino  infpl- 
cicnduscft.Innoccncius  incap. 
cum  fupcr,dc  ceftibus,vcru\  nec 
^/?fo»rr<i,num.8.vbiBucrius  n. 
1 6.&  Felinnu  1 1  .verfic.  limitA 
?«<irtt.Couar.incap.  i6\praci 
num.yxcvti. (ecundutcdfttf.  Pcr 
argumcncum  crgo  a  maiori,fuf 
pendi  debcbit  ipfius  fenccncix 
pronuntiatio,cxtcx.in  Auche. 
multo  magis.  C.  dc  iacrofanct 
Ecclcf. 

Nec  vltimo  obijci  poteft  tcx 
tusin  cap.i.vtlicc  pcndccc,lib. 
6.  loquitur  cnim  in  tcrtio ,  qui 
vnum  cx  licigatoribus  dcfende 
reconacur  jdiffcrccnim  hic  ab 
co ,  qui  ad  fuum  commodum, 
&  cxtcrorum  cxpulnonem  in 
iudicio  cxpcricur,  vc  fupcrius 
oftendi.Ncc  obitat  Couar.opi- 
niopraft.cap.i4.numcr.4.dum 
exiftimat ,  ccrtium  oppolicore, 

3uotics  non  acccflcrit  ad  dcfen- 
cndum  &  coadiuuandum,au- 
dicndumquidemcftc,&:  adiu- 
dicium  recipicndum,ica  tamca 
vcnonimpediacurdiffinicio  li- 
tis  inccr  alios  licigacorcs ,  acquc 
ica  non  fcmel  vidiftc  pronucia^ 
ri,&  pronunclauiuc  tcftatur,  & 
xquicaci  pocifsimc  conuenire 
firmac,ob  frcqucncifsimas  fcili- 
cec  dolofas  oppoficioncs :  nam 
in  noftro  cafu  dol  us  ceftarc  v  idc 
tur,cum  fccunclumquxftionc' 
propolicam  ac^ualis  bonorurri' 

decen- 
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detcntio  vacans  fit,  &  apud  fe-  i  j  exccutionc  volcns  quis  de  iurc 
cjueftrumdcpofita,  ncminem-       fuoincontincnti  dowcrc,  admic 


queex  hisqui  litigant  ,cau(am 
dirferrc  vellc ,  prxfumendum 
fit  i  cum  ex  hac  dilationc  com» 
modum  non  fentiant .  Rurfus, 
quia  fi  contra  polfcflbrcm  hic 
tertius  oppofitor  liti  fe  oppo- 
nit,ei,cum  poisideat,iniuriam 
non  facit,quiuiis  lis  retardetur. 

1*  Poftrcm6,quiaex  vilcgisqua- 
dragcfimxquintx  Tauri  om- 
nes ,  cjui  fuper  Tenuta  a&iones 
fuas  producunt ,  tanquam  pof- 
fcflbrcs  contendunt,  &  ciuilera 
&  nauiralem  poflefsioncm  in 
eos  tranflatam  aflcrunt ,  &  in 
prxdi&a  tranflationis  pofleGio 

13  ncfefundant:6ctamcn  dc  iurc 
compcrtum  cft,pofleflbrcm  na 
turafcm&  ciuilcm,  in  quocun- 
quc  litis  ftatu  iudicio  luperfit, 
audiendum  efle ,  &  liti  fuperlc- 
dendum,cxtraditisa  Couarru. 
pra£ti.cap.i6.num.3.poflefsio- 

*4  nemque  acquifitam  legis  mini 
fterio  cofdem  haberc  etfcctus, 
ac  fi  actualitcr  acquifita  eflct,  rc 
ccptifsimu  eft,vt  docct  gl.vcrb. 
conjlituaturjn  c.cotingit,  dc  do 
lo  &  contum.vbi  Bald.ex  nu.  i. 
Couar.in  rcgula  PolTeflbr ,  par. 
a.J.i.n.j.dc  rcg.iur.lib.tf.Moli. 
dc  primogclib.  3  .cap .  1 1.  n  u  m. 
1 9.  Et  contirmatur,  quia  non  fo 
lum  poft  conclufum  in  caufa, 
fcd  &  poft  fentetiam,  &  in  eius 


16 


tcndus  eft^c  caufaz  lupcrfedtn- 
dum,cap.vcnicns,vbi  Abb .  mu 
5>.dc  tcftibus.Boerius  dccif.  79. 
num.  1 .  Et  quanuis  ius  quod  in 
continenti  docctur,  non  fit  cxi- 
ftcns ,  &  ccrtum ,  fcd  apparem, 
&  dubium  ,  fupradictam  opi- 
nioncm  procederc  putat  Ab- 
bas  vbi  fupra,num.9.cum  fccu- 
dum  cum  non  agatur  dc  totali 
prfiudicio,fcd  folumdc  litis  dc- 
tcntionc,doneciusfuum  plcne 
oftcndatprxdiilus  nouus  liti- 
gator,qui  fc  caufx  oppofuit:  & 
illam  di£tioncm,/w  contincnti,\d 
cft,  intra  terminum  inftantix 
cxponcndamcfle,fuperius  oftc 
dimus.Deinde,quia  Couar.  lo- 
quitur  in  alijs  litibus  extra  Tc- 
nutam :  in  hac  enim  neccflario 
fupcrfcdcri  debet}  cumnullus 
alius  cxitus  lperetur,prxfcrtim 
poftnouam  cditioncm  prxdi-  . 
dx  lcgis  quintx.tit.  ii?.lib'^i.no  ' 
17  uUsimxCompil.fol.^s.cxcjua 
vnica  fentetia,ab(q-,  reclamatio- 
nc  &  prouocationc,  nullitatc, 
ncquc  recurfu,poflcfsiofinitur, 
:   iuxtacaquxcap.  12.&  1 3.fupc- 
.  jriusadnotauimus>nullo  itaquc 
rembdio  poflet  cflc  huic  tertio 
circa  poflefsioncm  confultum, 
Irtki  ndnfupcrfederctur.  Abf- 
que  controucrfia  itaquc  hxc 
opinio  admittcnda  cft. 
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SFMMoARIzJ  CzAPITIS  XXI. 

• 

>    «  EX  menftbustranfallis,TcnuU  atlio  non  admittttur,  etfi in- 

tra  termtn%m  m  alto  trilmnali  propofita  per  errorem  ejjct. 
2    ^  Lenis  4f.Tauri  cjutltbct  iudex  ordtnarius  executor  efi>ft)  quodli- 
bctaliudfupcriuitribunalficafus  Curufit.ficuttpfummetfuprcmum 

Conjdtum. 

i  SupremumConfiliumdepoffefsionecognoficitcumlegu  Madritt attri- 
butis;alta  a/ero  mfertora  trtbunalia  de  ordmarta  tantum  pofefstone 

r  1 

cognofcunt. 

4.  Si  <\uu  Tenutam propontt  apud  magiiiratum  incompctentem3mpojjefi 

Jionem  refoluitur  etus  petttio. 
r  Qui  uolens  tefiamentumJacere3codicillum  appellauitjn  tefiamentum 

recidit>{£) nonincodiciuum. 
4  Petttto  femper  regulatur fecundum  limttes  illtus  tribunalit 3  in  quopr»< 

ducitur. 

"Nunquam proro^aiur  iurifdttlioillt  iudtci,cui  tus  refiftit.       *  _ 
Adnotatur  error  tencntm3folum poffefstonem  in  caujis  maioratuu  agi- 
tartpojem^tnfiitVJ^to^ 
deproprietate. 

SIQVIS    PER  ERROREM 

intrafexmenfesa&ioncm  Tenutx  propo- 
natln  tribunali  incompetenti,  an  femeftri 
clapfo,pr?di6hm  a&ionem  apud  fuprc- 
mum  Confilium  repro- 
ducerepbfsit, 

C^PVTXp.  . 

,N  hac  quadtto-  a$onem  npn  admitti .  Ec  rario 

nc  diccndum  c£  cft,nam  prima  pctitio  non  attsu 

fco,  prcdi&is  fcx  ditur  >  tanquam  propofna<apud 

mcnfibusf.tranfa  magiftratum  qui  iuriGlicliottc 

ctis  >   Tcnu&g  carct;(ccundavcj:oiudicaturta~ 

X  O  quam 


r 


(  4  \\.  k  * 


1*  ».1»  4»  » 
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quam  noua  •,  &  cum  fcx  mcnfcs 
elapfi  fint,nuliatcnus  admitti 
potcft,cx  glo.in  Authcn.  offcra 
tu ,  vcrbo  pro  nihilo.  C.  dc  li- 
tis  contcitationc .  Rurfus ,  & 
alia  vrgcnti  rationc,  nam  pred 
x  &x  lcgis  45 .  Tauri  quilibct  iu- 
dcx  ordinarius  cxecutoreft ,  & 
quodlibetaliud  fupcrius  Practo 
rium,ii  cafus  Curix  fit,  ficut  ip 
fummctfupremum  Cofilium: 
diucrfitas  namquc  folum  in  co 

3  vcrfatur ,  quia  Rcgium  Confi- 
lium  dc  Tcnuta  cognofcit  cum 
lcgis  Madriti  accribucis,alia  vc- 
roinfcriora  tribunaliadc  ordi- 
naria  poflefsione  cognofcu:,  no  6 

4  vcro  dc  Tcnuta.  Cum  igitur 
quis  Tcnutapropofuciit  apud 
magiftracum  qui  illius  cogni- 
tionis  incompctcns  fitjn  poffcf 
fioncmrefolucturcius  pctitio, 
itavt  Tenuta  accipiatur ,  id  eft, 
^<^/?/<7,fccundum  fcilicet  iurif 
dittionis  illius  tribunalis  limi- 
tcs:&  in  hoc  cafu  iudicium  pof- 
fcflbrium  quoad  omncs  cftcct*  7 
dabimus :  fupphcacio  cnim  vcl 
appcllaciofufpcnfiua,&  dcuolu 
tiua  locum  habcbit ,  ncc  prima 
fcntcncia,ficut  in  Tcnuta ,  cxc- 
quctur  ,  nec  minori  rcfticutio 
Jenegabitur,tcftium  &  inftru- 
mentorumimprobatio  admit- 
tetur,&  poftrcmo  in  hoc  iudi- 
cioordinario  omniaobfcruan- 
daerunt,quara  nobisinintcrdi  & 
&is  poflcdbri)s  fupcrius  cap.  7. 


adnotata  funt:  &  probatur  fatis 
extcxtu  inl.Impcrator,in  i.ft. 
dt  ftatu  hom.  &  inl.  crrore.  C. 
dc  tcitam.l.Plaucius ,  &  alijs.  ff. 
dc  auro  &  argcnto  lcgat.  vbi  is 
qui  volens  cclcamcncum  faccrc, 
codicillum,nomcn  crrando,  ap 
pcllauic  >  in  ccftamcncum  rcci- 
dic,  &  non  in  codicillum :  ficut 
Tcnuca  in  poilefsioncm  rcfolui 
tur,&  ad  eam  rcducitur ,  quan- 
do  apud  infcrius  tribunal  pro- 
p,  fica  cft ,  dc  crrorc  cnim  cunc 
conibfrc  dicitur ,  quando  a&io- 
nis  nomen  non  conucnic  magi- 
ftracui  apud  qucm  proponituri 
regulaturitaaucpctitio  fccun- 
dum  limitcs  illius  tribunalis,  in 
quo  producitur.-docuit  Bald.in 
l.Impcrator,in  princ.  ff.de  ftatu 
hom.Angcl.in  dict.l.crrore,  nu 
mcr.  1 .  Dccius  in  1.  fi  librarius, 
num.3.ff.dcregul.iur.  Afflictis 
dccif.44.num.  3.  Ncc  huic  vcrif 
fima:  fcntcntiae  obftabit,fi  dica- 
tur/iurifdi&ioncm  a  litigatori- 
bus  prorogatamfuiflc:  nunqua 
cnim  potuit  prorogari  iuriidi- 
&io  iJli  iudici,cui  ius  rcfiftit  j  & 
fic  intclligitur  tcxtus  inl.  x.C. 
commu.vtriufquc  iudicij .  Ex 
quib'  infcrtur,omoino  halluci- 
natum  fuiflc  Maticncum  in  L 
5.tit.7.1ib.  5  .Compil.glof.x.nu^ 
1  .&  x.&  in  1. 1  o.fcquenti,  glo.  1 . 
num.8.dum  cxiftimat,TcnutaV 
vcl  poflcfsioncm  in  caufis  maio 
ratuum  folumpouc  agkari  in 

Confi- 
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SVM MsARI iA  CaAPlTIS  XXI. 

>    r^EX  menfibustranfailujenut*  atlto  non  admittttur,  etfi  m- 

^     trd  terminSm  tn  aiw  tribunalt propofit* per  errerem  ejfet. 
2    ^  Legis  4f.Tauri  cjmitbet  iudex  ordtnarius  executor  cfi,ft)  quodli- 

bet  aliud  fuperius  trtbunaljicafits  Curufittficut  tpfummet Jupremum 

Confiltum. 

/  SupremumConfiltumdepoffefstonecognofcttcumlegts  Madnttattri- 
Lutis\alta<ver6tnfertora  mbunalia  deordtnarta  tantum poffefstone 

cognofcunt.  m  rr  r 

4  St  quu  Tenutam proponttapud magtslratum  incompetentcm,tnpoJ/e(- 

fionemrefolutturetuspetitio. 
,  •  Qui  njolens  tefiamentum faccrCyCodiciUum  appeilauitjn  tejtamentum 

recidityft)  non  in  codicilium. 
4  Petttie  femper  r^ulaturfecundumltmttesiiltustribunalis,  in  (juopro, 

ducitur. 

,  JJunquam prorogatur  iurifdtclioillt  iudtci}cui  ius  refifttt.  \ 
i  Adnotatur  error  tcnenttujoium pojfefstwem  in  caufis  maioratuu  agi- 

tanpoffi  intwfilio%egio,$)  m  aiijs tnbunaltbusfilumpojje  cognojci 

deproprietate. 

SIQVIS   PER  ERROREM 

intrafexmenfesa&ioncm  Tenutse  propo- 
natln  tribunali  incompetenti,  an  femeftri 
elapfo,predi&am  a&ionem  apud  fupre- 
mum  Confilium  repro- 
ducere  pofsit, 


**\. 


1    \  ... 


H  C  viTVT  XXI. 

N  hac  quseftio-  a&ioncm  non  admitti .  Ec  ratio 
nc  dicendura  c£  cft,nam  prima  pctitio  non  attm 
fco,  predicVis  fcx  ditur  >  tanquam  propofna-apui 
menfibusttranfa  roagtftracum  qui  iuri(&tlionc 
ais  ,  Tcnutx  — caiefcfccurida  vcxo  iudicatur  ti- 
x  (;  quam 


•1  « 
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quam  noua ;  &:  cum  fex  mcnfcs 
elapii  {int,nuliatcnus  admitti 
potcft,cx  glo.in  Authcn.  offera 
tu ,  vcrbo  pro  mhilo.  C.  dc  li- 
tis  contcitationc .  Rurfus ,  & 
alia  vrgcnti  rationc,  nam  prxdi 
x  &x  lcgis  45 .  Tauri  quilibet  iu- 
dcx  ordinarius  cxccutor cft ,  & 
cjuodlibctaliud  fupcrius  Prxto 
rium,fi  calus  Curix  fit,  ficut  ip 
fummctfupremum  Cofilium: 
diuerfitas  namcjue  folum  in  eo 

3  verfatur ,  quia  Regium  Confi-* 
lium  dc  Tcnuta  cognofcit  cum 
lcgis  Madriti  attributis^alia  vc- 
roinfcriora  tribunaliade  ordi- 
nariapoiIcfsionecognofcu:,no  6 

4  vcro  dc  fcnuta.  Cum  igitur 
cjuis  Tenutapropofucrit  apud 
magiltratum  qui  illius  cogni- 
tionis  incompctens  fjt,in  poflef 
lioncm  rcfoluctur  cius  pctitio, 
itavt  Tenuta  accipiatur ,  ld  eft, 
^<^/S/o,fccundum  fcilicet  iurif 
di&ionis  illius  tribunalis  limi- 
tes:&  in  hoc  cafu  iudicium  pof- 
fcflbrium  quoad  omncs  cftcet*  7 
dabimus :  fupphcatio  cnim  vcl 
appcllatio  fufpcnfiua,6c  dcuolu 
tiua  locum  habcbit ,  nccprima 
fcntcntia,ficut  in  Tcnuta ,  exc- 
quctur  ,  ncc  minori  rcftitutfo 
dencgabitur.teftium  &  inftru- 
mentorum  improbatio  admit- 
tetur,&  poftremo  in  hoc  iudi- 
cioordinario  omniaobfcruan- 
da  crunt,quara  nobis  in  interdi  g 
ctapoffcflbrijsfuperius  cap.7* 


adnotata  funt:  &  probatur  fatis 
cx  tcxtu  in  l.Imperator ,  in  1  .ff. 
d?  ftatu  hom.  &  lni.  crrorc.  C. 
dc  teftam.i.Plautius ,  &  alijs.  ff. 
dcauro  &ai'2cntolcgat.  vbiis 
qui  volcns  tcftamcntum  faccre, 
codicillum.nomen  crrando,  ap 
pcllauit,  inteftamcntum  reci- 
d  it,  &  non  in  codicillum :  ficut 
Tcnutain  pollefsioncm  rclolui 
tur,&  ad  cam  rcducitur ,  quan- 
do  apud  inferius  tribunal  pro- 
p.  fita  cft  i  dc  crrorc  cnim  tunc 
conftaTe  dicitur ,  quando  a&io- 
nis  nomcn  non  conucnit  magi- 
ftratui  apud  qucm  proponitur  9 
regulaturitaoucpctitio  fccun- 
dum  limitcs  illius  tribunalis,  in 
quo  producitundocuit  Bald.  in 
l.Imperator,in  princ.  ff.dc  ftatu 
hom.  Angcl.in  ditt.Lcrrorc,  nu 
mcr.  1 .  Dccius  in  1.  n  librarius, 
num.^.ff.dcrcgul.iur.  Aflictis 
dccif.44.num.  5.  Ncc  huic  verif 
fimx  fcntcntix  obftabit,(i  dica- 
tur,iurifdic~tioncm  a  litigatori- 
bus  prorogatamfuiflc:  nunaua 
cnim  potuitprorogari  iuriioi- 
ctio  iili  iudici,cui  ius  refiftit ,  &c 
lic  intclligitur  tcxtus  inl.  i.C. 
commu.vtriufquc  iudicij .  Ex 
quib*  infcrtur ,omnino  halluci- 
natum  fuifle  Maticncum  in  L: 
5.tit.7.1ib.  5  .Compil.glof  z.nu^ 
1 .  &  2. &  in  1. 1  o.fcquenti,  glo.  i .' 
num.S.dum  cxiftimat,Tcf iuu, 
vel  poflcfsioncm  in  caufis  maio 
ratuum  foium  poflc  agkari  in 

Confi- 
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Confilio  Rcgio ,  non  autcm  in 
alijsRegijs  Prejtorijs  &  Cancel- 
larijs ,  in  quibus  de  pofleisionc 
non  poteft  cognofci ,  fed  foium 


pror 


rictatc  :  non  cnim  iatis 


prxdictx  legis  9.(en(um ,  &  re- 
medium  pcrcepir:pi  c>ata  cnim 
lex  Rcgio  Coiilio  caufam  Tc- 
nutc^  delcgat.cu  attributis  iilius 
lcgis:  ordinaria  tame  poiTcfsio- 
nem  inalijs  infcrioribus  tribu- 
nalibu  s  agitari  non  vctar/ecun 
dum  anteriorcm  dcclaratione. 
Rcmcdium  cnim  pofleflbrium. 
lcgis  45.  Tauri  rc&e  propo- 
ni  potcrit  apud.quemlibctma- 
giftratum,  qui  ordinariam  iu- 
rifdictioncm  habcat,  apudquc 
plene  de  poflefsionc  &  cius  traf 
lationc  cognofceturj  intcr  cum 
cnim  &  Confilium  fuprcmum 
nulladiucriitascftrefpectu  co- 
gnkionis;  lolum  cnim ,  vt  dixi- 
mus ,  in  eo  diftant,  nam  fuprc» 
mus  Rcgius  Senatus  iumma- 
tim  cognofcit,  iuxra  formam 
legis  p.tir.y.Ubr-^.  Compil.Et 
hxc  cft  vcrifsima  huius  articuli 
rcfolutio ,  &  abfque  vllo  diicri- 
minc  rccipienda. 

Ex  qua  ctiam  colligo,  dcccp 
tum  iluifle  Patrem  Molinam  to 
mo  3.  dc  maioratibus ,  tract .  1. 
difputationc  6  57;  numcr.  1 .  vbi 
kitcrpretando  legem  Madriti, 
qux  cft  lex  9.  titul.  7.  libn  5. 
Compil.  ait  y  mortuo  vltimo 
maioratus  poifcflbrc ,  fi  aliquis 


tanquam  legitimus  in  co  maio- 
ratu  fucccfsor  poflelsioncm  il- 
lius  apprchcndcrit,  &  alius  po- 
ftca  iupcrucniat ,  qui  contcn- 
dat  fectfe  verum  illius  primo- 
gcnij  iuccefloi  c,  ac  proindc  in 
cum  ciuilcm  &  naturalcm  pof. 
iefsioncm  iuiflc  tranflati,aftrin 
gihuncintraiexmenfes  occu- 
pationis  illius  poflcfsionis ,  ad- 
irc  Rcgium  fupremum  Confi- 
iium  ,  &  rcmcdium  Tcnutx 
proponercrelapfis  vcr6  fcx  mc- 
iibus,aiiu  litigatorem  qui  pof- 
fidct ,  in  fua  pofleisionc  dcfcn- 
dendum,fic  folum  dc  propricta 
tcaducriuscum  contcndi  poC 
fc  in  illo  RegioPrxtorio,  ad 
quod  cacauia  lpectct.  Qux  do- 
clrina  ex  fuperioribus  ab  omnl 
Iurifprudcntia  alicna  eft  j  nam 
quanuis  cx  legis  9.  decifionc 
attio  Tcnutx  pcr  lapium  fcx 
menfium  prxicriptaiitcum  at 
tributis  legis  Madriti  quoad  fu- 
premum  Rcgium  Senatum,  & 
rcmcdio   iummario  poflcf- 
fbrio  id  volcns  proponcrc ,  pri- 
uarus  exiftat-,  interdi&um  ta- 
mcn  ordinarium  pofleilbrium 
quoad  alia  tribunalia ,  ctia  infe- 
riora,huic  non  intcrdicitur,ctfi 
(cx  mcfcs  dclapli  iint>  hoccnim 
(cmcftrc  folu  quoad  Cofilium 
Regiu  prxftitutii  fuk,  vt  cx  vcr 
bis  pr^did^  legisRcgni  fatis  ap 
parct,&  lupcriustlocuimus ,  & 
in  c.59  Jtaulsimt  oftcndcmus. . 
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SEMEL  eletta njta orimana poplstanu.nultatenm  rtatrt 
.    pottfiad  W« m  <*«**unm  Ttmtu.S\ 

#  gi^fw  termntprdftttutt  adnjtam  exetuttuamnmjcrttantm,  cauja 

exccutmafitordmaria.   5}{)OV>   •  m  fci /  ^i: '«C  . . 
4  7U^umConfilmmordtnarucogmttom/m  caufa  Termta  mrtfdtctt^ 

nemnonhaktt ,: rtmidmmjw^         m  * 

,  *°uatiguana^ 

dot,proccjfm  ualet.      u  lfJ     ri/*Qj|     ,  , 

#  InaBtomym/vnayropoftiataiteratom^  ordtna- 

riis,tftxccutiuusvnumperaltud  nontmpedttur. 
r  Inltrmmim^puhUcuwtxiampcuft, etfioxooprmsmntia  ordina- 
LUttumfutjfeipcUtum.  T  M  *S  ^  ^        ^  . 

#  Fi<*  ordinarta pojfejjorta  elecla  apud  magtftratum  tnfertorem,  ea  ne- 
glctla,^  cxpenfts  tllimtnftantU  folutu  ,cxccutiuumTcrmta  reme- 

.  .  dtummT^gtofuprompSmatu^ropom^  s\  \  1 
, ^SimammlitigamtsA  Ittemcome- 
ftensur,ex  hocnmutdenmr-ivnuttareUtt  fummari*y&eamenm 
redirt,^ dtudutoordmariorecedcrepotfu^  ...    r-  f  * 

so  Forma  a  Uftatuta  ctrca  ordtnempmedcmU  m  Tenutu,  nonfuit  tm 
fasmcmpuUtcum3fcdlutgatoxum. ......  •  :  m 

-  T*    -  ...... 

•         .  ;  l.il  li   -  .    '        •  •  "  •  ' 
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MORTVO  VLTIMO   M  A- 

loratuspofleflorc,&ppflefsioncab  alio  ap 
prehenfa,an  i  1  le,cjui  verum  fe  efle  fucccflo 
rem  putat/iiritj4unali  inferiori  remediu 
poffcflbrium  iampropofuifset,pofsit  huic 
Iiti  renunriarc ,  &  Tenutam  proponcre 
in  Confilio  Regio.fi  nondum  elap- 
fifexmenfcsfint. 


CUtVT  XXIL 


N  hacciuaeiHo- 
nedicedum  cft» 
femel  clc&a  via 
ordinaria  poffef 
(ionis,  nuliacen* 
rediri  pofle  ad  iudicium  fum»  • 
marium  &  exccutiuum  Tenu- 
tx:cum  &  inexecutiuislitibus 
illud  compertum  fic,inftrumc- 
tumprodu6tum  via  ordinaria, 
pojca  cxccjui  nonpofle,  ticec 
alias  execuuonem  paratam  ha- 
berct^iuxta  ca  qux  adnotauit 
Xuarez  In  I.  poft  rcm  iudicari, 
dc  re  iudicata,in  finc.vcrfi.^*- 
liter.Maranta  de  ordine  iudicio 
rum.6  par.aclu.8.verik.inftru- 
mentorum,num.  i     iu  difpu 


tatione  *.per  totam.prxcipuc* 
nume.  24.  &  z8.Gregorius  Lo- 
pez  in  fcholio  vlrimo.l.  t^.titul. 

Itterpetasjuperdaioviamexec» 
w«w».*&inindiuiduo  quxftio- 
nis  noftrx >  huiusopinionis  clt 
Vclazquez  de  Auendanoad  1. 
45.Tauri,glo.7.nume.8.  Parla- 
dorius  Iib.z.cap.vltim.par.5.  §. 
1  i.num.i$.&  10.  IoanncsGu- 
ticrrcz  praaic.quxft.59.  libr.3. 
BurgosdcPazconfi.39.  numc. 
7.  Etcomprobaturhxc  opinio 
cxgIofl3nl.proinde.$.  noian, 
dum.rT.adiegcm  Aquiliam,  & 
cx  textu  in  I.  depupillo.  $.  me% 
minuTe.f£dc  opcris  noui  nun- 
*  tiatio- 
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tiatiooc,  ex  Bald.inl.i.quxft. 
i  ©.  C.dc fcruicu.  &  aqua.  &  cx 
alijs ,  quos  congcrit  Burgos  dc 
Paz  d.  confi.3SMiu.7.&CauaL 
canus  dccif  i  .numc.  1 6.Quibus 
fuftragacur.l.fimulier.J.vlcim. 
fF.quod  mctus  caufa.  1.  fi  credi- 
tores  hacrcditarij.fF.de  fcparatio 
nibus,ibi:JW  ei  <juod fcmelpofta 
laueruntjiare  debent .  Ec  rcgula 
i  fcmel.de  rcguiis  iuris.  6, 
iuod  in  haercdem.  J.clige- 
rc.ff.de  cribucoria,vbi  explurU 
bus  vijs  vna  cle£ta,alix  praeclu-» 
durur:  &  his  fuffiragacurlex  Cu 
ius  bonis.fF.de  curatorc  furiofi, 
ibv.Sicut  enim  integra  re peteslas 
ipfts  eii  aftrum  njcltnt  eltgendt> 
ttacumalterumelegerint ,  altero 
abfttnere  debent ;  ccnfet  Baldus 
in  l.z.  in  princip.  ff.  dc  fcruit.  & 
aqua.Decius  in  l.vinum,numc. 
ii.vcrfic.  $)  ad  hoc.ft.Ci  ccrtum 
pcta.ex  tcxtu  in  l.fi  duo,  vbi  no 
tat  glofHfF»  dc  acquir.  haered.  & 
ex  lcgc  Sicutab  inicio.C.de  a£c. 
&  obligat.  iundo  tcxtu-in  1.  fl- 
cut.  $.in  commodaco.  fF.  com- 
modati.Vidctur  nanquc ,  a&o- 
rcm  qui  clcgit  prius  iudicium 
ordinariu,  rccelsiflc  afumma- 
rio  &  extraordinario,  tanquam 
clecVione  vnius  cx  contrarijs  fa- 
dka ,  cap.vt  qui  duas,  dc  clccYio- 
nejib.  6.  authcn.  Qut  femcl.  C»! 

3uomodo  Scquando  iudcx,c.  i 
epoicubc.prelac.eod.lib.^His 
nam  quotics  termini' 

»v.'... 
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prarfticuci  adviam  exccuciuam, 
non  fcruantur,  caufa  cxccutiua 
dt  ordinaria,cx  traditis  a  Mara- 
ta  vbi  fupra,Curtio  in  additio- 
nibus  ad  Alcxandruminl.  vi- 
num,fub  numc.z  i  .fF.  fi  ccrtum 
pctatur.  Proquibusefttcxtus 
exprcfliis  in  Clcmcntina  Sarpc, 
dc  vcrbor.fignifi.in  Hnc,  vbi  gl. 
vcrbo  >partibus ,  quam  allegac 
Romanus  confi.  133.  numcr.  1 . 
Angelus  in  J.omniumjnfticu» 
de  acVionibus,vcrfic.  fid pro  opi~ 
mont.  Antonius  Canar.  in  cracc. 
de  cxccutionc  inft.  quxft.  33. 
pcrtotam.Grcgorius  Lop.  in  L 
1 9'titul.  i.parc.  3 .  fcholio  vltim» 
Auilcs  incap.  pr£torum,cap. 
lo.vcrbo^rt-wcwwjnum.  z.  Si 
igitur  iuxta  praedi&im  rcfolu- 
tioncm,quanuis  eflecpropoftcu 
fummarium  Tcnutx  inccrdi- 
&um  apud  fupremos  magiftra- 
tusjfitamcnforma  legis  9.  non 
cfTct  obferuata,  &  dilationes  ad 
probandum  ampliarcnrur,  &  a 
litigatoribus  ranquam  ordina- 
rium  pra:dic~tum  iudicium,& 
nontancjuamfummarium  agi 
tarecur,hcis  cxccutiua:  priuilc- 
gium  eflcc  amiflunv,  aforciori 
diccndum  cfMi  canquam  ordi- 
narium  a  principio  crattecurj- 
hociudicio  cxecutiuo  omiftb," 
ad  fummariumredirinopofle. 
Ncqucdicatur ,  prcedi&am  do- 
ctrinam  ad  cafum  noftrum  nofi' 
aptari,  quippe  cum  Regium 

Conii- 
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Confilium  ordinariae  cognitio- 
4  nisincaufaTenutxiurilai&io- 
nem  non  habcat,  fcd  tantum  rc 
medium  uimmarifiimum  in 
eo  agitari  polsitmam  quando 
iudcx  perlegem.autPrincipis 
commifsioncmfummatim  co- 
gnofccrc  potcft.fi  via  ordinaria 
procedit,procclTus  valet,  &  tan  8 
$    cjuam  ordinarius  fuftinetur. 
Hxc  eft  fignandado&rina  Bal- 
di  in  l.quod  fauore,nume.  1.  C. 
delegibus.Lanfran.in  Clcrnen 
tina  Sxpe,de  verborum  fignlE 
i5.concluf 
6       Scd  contrariam  opinionem 
,  veriorc  dixit  Rebuftus  dclitc- 
ris  oblig.artic.£.gIo.3.  nume.7. 
'  in  tom.  1  .ad  legcs  Regias,  cxifti 
mans,pra:didam  rcfolutioncm 
in  a&ionibus  proccderc ,  vt  vna 
propofita,altera  omnino  tolla- 
tui  jfccus  veroin  rcmcdijs  ordi 
narijs  &  cxccutiuis,  nam  vnum 
peraliudnonimpeditur,  iuxta 
l.miles.$.quiiudicati,  &1.4.$. 
fiexconucntionc.lf.de  reiudi-  9 
cata ,  &  plurcs  huius  opinionis 
rccenfet  Valdeiius  in  additioni 
bus  ad  Xuarez  in  l.poft  rem  iu 
dicatam.fF.dcreiudicata,in  §, 
vltimo,adnumcrum  primum, 
litera  A.  Gutierrez  dc  iuramen 
to.  r.par.cap.i.num.tp.Caftillo 
in  1.64.Tauri,ex  nume.j.qui  & 
ab  cis  relati  in  executionc  in- 
ftrumenti  publici  loquuntur, 
aiunt  cnim,exequi  pofTcctficx 


xroed.pofleflbr. 

eopriusinviaordinaria  debitu 
fuilTct  pctitum  :0Sc  indiuiduali- 
tcr  in  quxftione  noftra  docct 
Pater  Molinadc  iuftiria,tom.3. 
tractatu  z.diiputatione  6  3  8.nu;  r. 
8.adfmcm.Etquanuispro  hac 
opinionc  nihil  alleget,  &fatear 
dubiam  eile,ei  tamen  aflentior, 
cxiftimoque ,  via  ordinariaelc- 
ctaapud  magiftratum  infcrio- 
rcm,ca  negle&a,  &  cxpcnfis  il- 
lius  inftantix  iolutis,  exccutiuu 
fummarilsimumquc  Tenutx 
rcmedium  in  Regio  fuprcmo 
Scnatu  intra  fex  menfcs  propo- 
nipoflc:cumprxdi&x  lcgisno 
nx  ratio  non  ceflet,quanuis  lu- 
dicium  ordinarium  poflcfsio- 
nis  in  alio  tribunali  cceptum  cf 
fct :  quamopinioricm  dcfcndit 
Antonius  Mafla  Gallefius  in 
tra&at.  ad  formam  Camcralis 
obligationis,  fubrubrica  dcvi 
inftrumcntorum  Camcr.  obli- 
gat.num.  19.  vcrfi.fi  autem poSi 
contraEhum>  dum  putat,proro- 
gationem  tcrmini  conftituti  ad  . 
lolucdum  in  Camcrali  obl  iga- 
tioncjnon  mutarc  cius  rigore, 
&  viam  cxccutiuam,quin,  debi 
torc  non  fblucnteinfra  tempus 
prorogatum,  pofsit  executiue 
contra  cum  procedi ,  ficut  ant© 
prorogationcm,vel  iudicij  ordL 
narij  cicdionejhoc  cnim  accipi 
tur,propria  ncgotij  natura  raa-> 
nete.l.fcd  &  fi  manctc.ff.de  pre 
cario :  &  cjuanuis  Jitigatores  a  * 

princi- 
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principio  Iitis,  ordinatim  ag.u, 
&  Iiccm  conccltentur  ,  c,x  hoc 
no  vidcrircnuntiatumiiuTum 
marix  ,  &  ad  hanc  redire  ,  & 
a  iudicio  ordinario  rccederc 
poflc  ,  arbitratur  Baldus  in  1. 
3.  fF.  dc  militari  tcftamento,  in 
pfincipio ,  ibi :  Bttdch  eft  argu- 
<juod  ft  tSe  ,  tjui  po~ 
ttftprtxtdtrt  fummarte  ,  ft)  de 
plano  ,  tncepit  ordtnarie  proce- 
dtte  per  Itbtllum  ,  rtlttjuui  pro 
cejfus  potent  fummarti  txptdt- 
ri  ,  quta  non  utdttur  rtnuntia- 
tum  priuUtgw  .  Ec  pr*di&is 
10  fufFragatur  ,  fi  animaduerca- 
mus,  tbrmam  a  lcgc  nona  fta- 
tutam  circa  ordincm  procc- 
dcndi  ,  non  fuifle  in  fauorem 
publicum  ,  fed  litigatorum, 
ideoquc  fi  huic  fauori  cxpref- 
(c  non  rcnunticnt  ,  nullum 
praeiudicium  cis  arfcrrc  poceft 
iudicij  ordinarij  prima  electio, 
Vt  optime  confidcrauic  Baldus 
irt  di£c.  L  3.  num.  1.  &  vlci- 
mo  ,  cjui  eft  omnino  vidcn- 
dus .  Bc  probaturiatis  prxdi- 


cla  conclufio  inl.  fi]miles,prx- 
dicto  tituio  de  ccftamenro  mi- 
'litis  ,  ibi  :  %'ec  c.edendus  tft 
yutftjuam  genut  tefiandi  eligere 
ad  impvgnania  (ua  tudtcia,  fed 
magis^vtrojgcntrc  Vt>lutjfetftjc. 
Illumcjue  quivnum  rcmedium 
elcgic  ,  altcri  non  vidcri  re- 
nuntiare  ,  probat  tcxtus  in  I. 
Glodius .  fh  dc  accjuircnd*  hx-. 
rcditat.  !.  quia  autcm  .  rT.  fi 
quis  omifla  caufa  teftamcnti, 
docct  Accurfius  io  di&.  1  fi 
miles  ,  vcrbo  tudkta  ,  &  his. 
conducic  confilium  intcgrum 
Ludouici  Romani  133.  vbi 
plene  tra&at,  &  do&rinaBal-: 
oi  in  1.  necjue  nacales  ,  propc 
fincm  .  C.  dc  probationibus; . 
vbi  aic ,  ctiamfi  mcrus  execu- 
tor  litigatorcm  citauericj: 
non  aftringi  expe&arc  cica- 
tionis  tcrminum  j  quia  liccc 
aifumpfcric  partes  iudicis  iu 
citando,  potcft  rccedcrc  1 
abcaviaj&aflumc-  -  \.\ 
rcpartcscxc- 

cutoris.         .'.  <t 
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SVMMURIsA  CtAPITIS  XXI II. 

• 

1  f~\  VA*NDO  Terttus  fcopponitadcoadiuuadumius^vnius 
II      tx  tttigatorihutyadmtttendus  cftyetiamfiposl  fex  menfes 

oppofittonemfaciat. 

2  Tertiui,  qm  altcm  opem  fertjttem  ajfumit  in  eo  ftatu ,  in  quo 
uenit. 

i  Tcrtius  oppofitor  ideo  iudicio  afsifttttfuado  opem ferre  a 
(juod  damnum  fenttatji  m  cau/d  prtnctpali  fuccumbat. 

4  VenditorcaufAafsincrcpoteftyquandoemptorilumou€turynempt^ 

re  lZftc~foide  cut&tonc  ipfe  teneatury 
s  Legatartus  htredem  adtuuare poteft. 

4-  Quando  quu  liti  fuperesl  adtuuandoyeius  ius  eft  catmexum  cum  caufk 

ft)  ture  etuiyCui  opem  ferre  conatur. 
7  Te&iuirfut  altum  adtuuaty  nutlum  alium  titulumy  nec  caufam  hahet, 

ntfi  tUam^uam  prtncipalts  traciat. 
f  TerttufrfutlitiTtnuu.ettampo/t  fexmenfes  fi oppofuitypaxs  iudiejj 

non  eftyfed  tantum  afstftens  caufe  dicitur. 
s  LunonpoteHdicipcnderemcr  terttum  alterimius  adiuMomem  y 
.   cateros  Ittigatores.  - .  ( 

lo  A&afaQacumprincipaliyaffictunttertium.   ;  . 
i  /  Tertius  njoUmtariut  tanauam  extraneus  d  lite  efl. 

1 2  Tertius  cauft  afeiftensjegttimus  contradi&o*  wm  repastatur* 

13  Tertius  liti  afstftt  re potejtyne forte  aliquafrausyrvdcoUufio  mierue-, 
niat  intcr  litigatorestex  qua  pr*tudtc\um  contra  eutn  refuJttf. 

/4  Quando  tcrttus  fe  oppomt  ittt  TcnuU  tnre propxto ,  muus  afler  dtch 

turyintra femcflre  ttaquc  dcbetfe  opponere. 
i*  Quando  tertius  Ittt  non  afstftit  coaatuuandofed  liti^atores  excluJere 
— cmatur^aEUrmuusdmtur^ft)  ideo fi tcmpora.  adagendum pntfcrtp 

tafintyrepellenduseft. 
j e  Tcrtiusyqut  ture prcprio  fe  cpponitjitcm conteftatury  ad probationem 

rccipitury$)  tn  omntlus  tnslanttam  factt. 
ij  An  tertius  admittatur,  etiamfex  menfthus  elapftsyfi  nondum  litigsh 

toresadprvbandumrcdtptifuijfcnt. 
tS  Jus  tcrtij  ex  lapfufex  menfium prorfus  extin&um  esl. 
19  QuandotusJiquiddtteEthprohtbetyctiam per  aquipollens  rvidetuf 

frohtberc.  '  „  A£q^ 
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20  AEquipolIentium  eadem  efi  dtfiipltna. 

22  AEqutpollens  femper Jubaudtendum  ejt. 
j  I#Sy5^/^^l/rt«pr#^ c^^^wA/i^r js&y^«riv£»;  licctfiriclamin, 
terpretattcntm  rectptat.  ' 
^VBcLexdufuSypcrpetuhenfemrexciufmi  i  I fl 
jjJW  una^via  prohtbetur  >  aita  pertndtreciumnon  cenfitur  *per- 
rmjfum.        u    '  1  -k  4 :   ^ 

*    Forma  omnino firuanda  efi. 

2  7  Lex,qua  certum  tempus pufixitjbrmam  cenfetur  inducere. 

2 8  %emedium TenuU  nouum cfit$) ftngularc,  ft) omntbus iuru  regidis 
repugnans. 

29  Subfiitutio  conceptaad certum  tempufsnonporrigitur  ad  aittsd,  etta 
cx  rvcroftmili  mente  teftatoris. 

$0  Sexmmfibuselaj^stConfUto^giopracipaur^tfeex<meret  d  litis 
Tenuu  cognitionc. 

3 1  Quando  iex  tus ftrttlum  continct,ab  eius  Itterali  intelletlu  nullo  modo 
■  recedt potcfl. 

32  ldiusftritlum  dicitur,  cuinihil addi ,  nec  detrahipoteft,  nift  quod 
firiptura  ioquitur.  r  r,- 

33  Semeftre  Tcnutdjoco  ordinarU prdfcriptionu fubrogatum fuit,  ft)  tn 
omntbus  naturam  iUius  imitatur.  • 

'3+  Jliud  tjuod fubrogatur  loco  alterius  ,iliius  quaiitatcm  fequitur. 
3f  Tcrtius  oppofitor  confeqmtur  bencficto  aiiorumtquod  ex  fuo  confcqui 
*  nonpotcfi. 

3  4  Quod  in  continentifit,pro  co  rcputatur,ac fi prius  fatlum fuijfet. 

'  37  illuddicttur  incontinenti  ficri ,  quod  intratcrminumprobatorium 

fit.        ,   ■  : 

//  Diclio  In  contlnenti/Z'/^  adquodtempus  extendatur. 

tp  In  conttnenti  ailum  utdetut ,quod  agiturtntra  termmum  tnflan- 

40  Quando  d  iege  non  pufigitur  terminus  ,  arbitrio  iudicis  reiin^ 
quituf» 
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dente  in  Regio  fupremoConfilio,fi  tertius 
poft  fex  menfium  lapfum  eidemlitife 
opponac,an  admitten* 
dusfit, 


CviPVT  XXIII. 


N  hacquxftio- 
nc  duo  cafus  di- 
ftingucndi  funt. 
Primus,quando 
prcdiftus  tcrcius 
fc  opponit  ad  coadiuuandum 
ius  vnius  cx  litigatoribus ;  tunc 
cnim  admittcndus  cft ,  ctiamfi 
poft  fcx  mcnfcs  oppofitionem 
Faciatjcum  nouusa&ornon  di- 
catur ,  fed  litcm  aflumerc  dc- 
beat  in  co  ftaminquoeamin- 
uenkjVtcenfuitMolina  dcpri-. 
mogenijs,in  annotationibus  ad 
fincmlibri,num.i7.  QuaeMo- 
linx  opinio  verifsima  cft,  &  vl- 
tra  ab  co  c6gcfta,dc  iurc  funda- 
tur  ex  co,quia  i.ic  tcrtius  oppo- 
fitornon  principalitcr ,  fcd  fc- 
cundario  aftoris ,  vcl  rci jjartcs 
dcfcndcrc  contcnditjnc  »  is  cui 
terti*  afsifterc  vult ,  in  caufa  fuc 
cumbat,damnum  aliquodfen- 
tiatjficutdc  vedkorc  dicimus, 


cjuilicc  emptori  ab  aliquoter* 
tio  mota  dcfcndcre  conatur ,  ne 
emptore  vido,dc  ckiictionc  ipfe 
tcneatur.l.vcnditor.  ff.  de  iudi- 
cijs.l.  a  f c  n  ten ti  a.  ff.  de  appcila* 

5  tionibus.Et  eadcm  rationc  icga 
tarius  hsredem  adiuuare  po* 
teft.l.fi  fufpccla.rf.de  inofriciofb 
tcftamcnto.l.fi  perluforio.  ff.de 
appellationibus.authent.  nunc 
Ci  hxrcs.C.de  litigiofis.Namin 

6  his  cafibus  &  fimilibus  caufa  & 
ius  tertij  eft  conexu  cti  caufa  & 
iurc  cius,cui  opc  fcrrc  conatur; 
vt  obferuat  Gail  iib .  i .  obfcrua- 
tionu,obfcruat.70.na.i.Et  qui* 
hic  tcrtius  nullum  alium  titu- 

7  lum ,  nec  cauiam  habet^iiii  iU 
lam.quam  principalis  tra#ac, 

cam  rcaffumit  in  ftatu, 
in  quo  crat  intcr  actorcm  oc 
reum,  cap.vltim.  vt  lirc  pcn- 
dcntc  ,  libr.  6.  vbi  glofT  An- 
charranus ,  &  Francus,  Bald. 

inL 
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in  l.fi  co  temporc,in  finc.  C.  dc 
rcmifsionc  pignoris.  Felinus  in 
cap.  cum  iupcr,numer.  ij.ac 
re  iudicata.  Couarrub.  pradti- 
carum  cap.  1 3-num.  i  .verfi.con- 
traridwverQiGaAXfo.  i.obfcr- 
uadonum,cap.7  1  'num'  i  •  Hon 
acdcusc6nfi.25.numc.13.Rur- 
fus ,  cjuia  hic  tercius,qui  liti  Te- 
nutx  ctiam  polt  fcx  mcnfes  (c 
oppoluir,cum  cius  oppofitio  fit 
ad  adiuuandum,pars  iudicij  no 
cit ,  cum  nec  aclor ,  ncc  reus  di- 
ci  pofsit,  cap.  forus,  de  vcrboru 
fignirica.  fed  tantum  afsiftens 
caufx  dicitur,  cum  cjuo  caufa 
non  agitur,  nec  contra  illum 
fcntentia  fcrri  potcftjVt  in  indi- 
uiduo  tradit  Baldus  confil.4Z7. 
libr.  1  .pcr  totum.Vltcrius,  quia 
neque  iis  poteft  dici  pcndcrc 
intcr  tcrtium  altcrius  ius  adiu- 
uantem ,  &  cactcros  litigatores. 
Clemcntin.z.vclitc  pendcntc. 
Afflictis  decif.366.  num.  1 3-gl. 


1 1 


ncm  rion  fit  opus  iudiciu  cil  co 
cotinuarc ,  nec  a&a  ei  intimarc. 
l.r.dc  libcrali  caufa ,  vbi  Baldus 
clcgarerloQuitur,aue  fequitur 
Ial.in  $.prxiudicialcs,num.3o. 
Initit.dc  actionibus,  cui  adftipu 
latur  tex.  in  rcg.C  u  principafis, 
dc  reg.iur.&  in  1.  cjuod  per  ma- 
nus.ft.dc  iurc  codicillorum.Po- 
ftrem6,quia  hic  tcrtius  volunta 
rius.cjui  iusfuunonpropofuit, 
"  fedakcriusiuriopcmfert,  tan- 
quam  cxtraneus  a  litc  eft,vt  dc- 
claratBald.in  l.fi  fufpec~ta,lectu. 
1  .ad  Hncm.rT.de  inofhciofo ,  & 
perfonani  venicntcm  cx  tranf- 
ucrfo  iudicat  ipfeBald.cum,qui 
adiuuando  vnum  cx  contendc  - 
tibus.oppoiitioncm  facit,in  co- 
fil.4X7.tib.4.nu.'i.ibi:aif^  tfle 


terttWyCum  non  trahatur  ad  wdi- 
aumrfkia  non fuit  citatmfid  ipfe 
fitpfum  traxertttfaciendo  fenjo- 
luntartumrevm  ,cum  fu  perfena 
<veniens  ex  tranfuerfo,  non  eft  de 


inl.crcditor.rF.mandati  jquam  1*  ejfe  tudicij .  Et  prxdi&um  tcr- 
fequicur  Grcgorius  in  1. 7-titul.      tium  ncquc  lcgitimurti  contra- 


i3.par.3.Socinus  rcgula  34-pcr 
tocam.Baldus  in  authcn.  Nunc 
fi  hxrcs.C.de  litigiofis,numer. 
5 .  per  textum  in  Clemcnt.con- 
ftitutioncm,dc  elcctionc .  Re- 
bufFus  libr.  8.ad  conititutioncs 
Callicas,titul.dc  arrcftis,  &  op- 
ponentibus  contra  illa,gloiti. 
num.  1  o.Deinde,quia  adta  fa&a 
cum  principali  ,  afficiunt  tcrr 
lo  iiura,itavtpoftcius  oppoficio- 


di&orem  rcputari ,  fatis  proba- 
turinl.i.J.dcnuntiari.ft.dcvc- 
trc  infpicicndo.Ex  quibus  con- 
fidcrationibus  aiTerimus,  ca  ra- 
tione  poft  fcx  mcnfcs  tcrtium 
ad  adiuuandurn  admitti,  quia 
cum  iudicij  pars  non  fit ,  ncc 
mutct  ,  ncc  impcdiat  ,  ncc 
dirfcrac  ncgotium  principalc, 
nullum  poteft  cx  cius  oppofi- 
tiouc  iuconucnicns  litigatori- 
P  j  bus 
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bas  rciultarc.  Neque  ditatur, 
cx hoc iniitilcni  oppofitionem 
cflc>&:  ideo  rcpclicn  Jurn  prxdi 
ctum  certium  oppofitorcm :  af- 
C\  llcrc  enim  liti  poteit » nc  fortc 
aliqua  fraus ,  vcl  coliufio  intcr- 
ucniat  intcr  litigatorcs ,  cx  qua 
prxiudiciumcontra  cumrciul 
tctrprx di&as  itaquc  oppofitio- 
ncs  ius  pcrmittit.l.  d  fufpe£ta. 
fKdc  inofficiofo.  1.  (i  pcrlulorio. 
ffdc  appcllationib.1.7.  titul.  25. 
par.3. 

14  Sccundus  vcr6  cafus  cft,qua 
do  pnedi&us  tcrtius  fc  opponic 
liti  Tenutas  iurc  proprio ,  pro 
co  quod  fua  intercft :  nam  cum 
tunc  nouus  a£tor  dicatur >  intra 
fcx  mcnfcs  dcbctfcopponcrcj 
cis  vcro  elapfis,non  crit  admit- 
tcndus,vtarbicraturMolina  in 
annotationibus,d.nu.  17-Cuius 
verjfsimc4q£rine  vltra  cum  ra 
tio  cft ,  nam  cum  hic  tcrtfus  di- 

15  licrfam  caufam  agat ,  &  non 
a£toris,velreiius  profcquatur, 
ncc  liti  afsiftat  coadiuando,  fed 
litigatores  cxcluderc  conctur, 
&  fc  dcclarari  vcrum  fucceflb- 
rem  maioratus,&  in  cum  tuhTe 
tranllatam  ciuilcm ,  &  natura- 
lcm  poflefsionem  ex  legis  45. 
Tauri  potentia,contendat  \  hac 
actionem  intra  prxdiftos  fcx 
menfes  proponerc  debet,cx  ad- 
nOtaris  a  Couarrub.  pradt.  cap. 
i4.num.4.vcrfijw  uero^  &  cfo 
ccc  Iofcphus  Ludouicus  dcciC 


or. 

Perufina  16.numc.25.  Honde*' 
deus  conii.25 .  numer.a 1.  Tunc 
cnim  tcrtius ,  actor  nouus  non 
dicitur,quando  fibi  nihil  pctit, 
ncc  ctiam  reus,quando  nihil  co 
tra  cum  pctitur.Sed  cum  in  no- 
ftro  cafu  prsediclus  tertius  liti  fc 
opponat,pctcndo  flbi  adiudica 
ri  primogcnium,  fi  tcmporaad 
agcnduin  prsfcripta  fmt,  repel 
lendus  eft,vt  ccnfuit  Baldus  co- 
ril.427.1ibr.4.numcr.i.Rurfus, 
qu ia  hic  tcrtius  litem  contcfta- 
tur,ad  probationc  rccipitur ,  & 
fcntcntiaaducrfus  cum,vcl  ia 
eius  fauorcm  fcrtur,inftantiarri 
facitjis  cll  co  pcndet ,  aclaiudi- 
cij  ci  intimantur ,  &  Cic  cum  ni- 
hil  diftct  a  ccttris  litigatoribus, 
fraus  legi  ficret ,  fi  cum  poft  fc- 
meftrc  admitteremus  %  contra 
tcxtum  in  1.  fi  pctitor.fF.de  iudi 
cijsjbi <Neque  <jmfqudm  aliend 
aclioncminMtocoktredem  iudi- 
cium  producere  poteft*  1.  aitprx- 
tor.  §.  1.  dciurcdcliberandi,c. 
quanuis,de  rc  iudicata,ibi:  Sufti 
nuit  feyuentcm  agere.  1.  fi  fcruus 
pluriu.$.  1  .fF.dc  lega.  1 . 1.  cufili\ 
flf.  demilitari  teftamcnto,  ibi: 
*Neque  im  alienu  minuere  pote/l. 
Qiiibus  coducuntomnia  ame 
adnotata  in  cap.  i7.fupri,vbt 
fcmcftrcomnes  comprchcnde 
rc,fatis  probauim\8c  co  dapfo, 
ncmincm  ad  agcndum  admitci 
1 7  poflc  docuimus.Scd  prcdi&arn 
conclufioncm  limitat  Molina 

inanno- 


Digitized  by  G 


CaputVigefimumtertium.  231 

in  annotacionibus  ad  finerii  opc  (    fatis  dubico,ctim  ius  huius  cer- 

ris,nura.-i7.infincnumcii}qua  18  cijoppoficorisprxfcriprumfit, 

do  dilario  quinquaginta  uieru,  &  cxcin&um  ex  lapfu  lcs  men- 

cxdid.l.9.titul.7.lib.5  Compi.  hum,  ncc  pofsit  rcuiuifccrein 

vclhodic  o&uaginta,  cx  dictL  prxiudicium  illorum  ,  qui  in 

5-tit.  1 9.  libr.4.Compi!.nouUsi-  tcmpore  legali  a&ioncs  in  iudi- 

mx,fol.59.nondumfuiiTet  liti-  ciumproduxerunciuxtavulga 

gatoribus  ad  probandum  con-  ria  iuris  prarceprai  &  quia  quan  : 

ccfla,vcl  in  tcrmini  initio  ter-  doiusaliquiddircctoprohibct, 

tius  oppofitor  iudicio  fupcrcf-  ctiam  perxquipollcns  vidctur 

fct :  nam  quanuis  liti  non  afsU  prohibcre.Ui  fidcicommina.J* 

ftat/cdfcopponatadcxclufio^  2Q  ii  cui.fF.de  lcgatis  3.xquipollcn 

ncm  litigatorum ,  ctiam  poft  tium  cnim  cadem  cft  difcipli- 

fcx  menuum  lapfum  ertc  admit  na.cx  l.matcr,cum  glolTibi.  C. 

tedumcxillimatimotuscxco,  ZI  dcinftitu.&fubftitu.  idemquc 

quiaidtempusomnibus  fimul  cft  eorumiudicium,iuxta  tcx* 

litigatoribus  currerc  poceft,  iu-  tum  in  Clcmcncina  Exiui  dc  pa 

diciuquc  iam  inRcgio  Confi-  radyfo.§.cumaucem,dcvcrbo- 

lioincrodu6cumfuic,ncc  ncgo-  22  rum  (ignificacionc»xquipolles~ 

tium  vlcerius  differcur,  nec  da-  que  femper  fiibaudiendum  ce- 

num  aliquod  c^ccris  colliugan-  fuic  Bart.  in  1.  ab  cmpcione,  nu- 

tibus  ex nuius oppoficionis  ad-  j  3-rT.de pactis.  Ecquanuis  ftacu 

mifsionc  irrogacur.  Molinavc-r  raiincftricteintcrpietanda^icrn 

rodciuftitia,tom.3.tract..z.  dif-  pcr  xquipollens  comprchcndi 

pucacionc  ^38.numcr.  6.'m  finc  ab  itaruco,doccc  Barc.in  1.  ncmi 

principij,falfam  hanc  limicacio  ni.C  dc  aduocacis  diucrf.  iudi- 

ncm,licec  nihil  concra  eam  allc-  ciorum  ,in  princi.  Sequicur  ica*- 

gec,opinacur ,  cum  racionisdi-  quc  ,  iilum  ,  qui  fcincipaliter 

uerfiraccm  no  inueniac,  &  quia  agendo  poft  fcx  menfcs  rcpelli 

inficiari  non  poccft,  damnum  li  debebacc/juipollcntcrquoquc  *> 

tigatorum  vcr{ari,cum  hic  tcr-  cxcludcndum.li  fc  lici  opponar 

tius  tractet  dc  eorum  exclufio-  poftfemcftrej  cum  hxc  tcrtij 

ne,&pctaceisprxfcrri.Ecqua-  oppofitio,non  alium  dcfcnden 

uis  Doctoris  Molinx  au&Sritas  do ,  fcd  ius  fuum  proponcndo, 

in  primogcnioru  materia  fum-  noua  actio  fic,vc  fuperius  oftcn- 

mafic&alterMolina  innihilo  24  dimus;femcl  itaquc  cxcluliis, 

fc  fundcc,hanc  limicacioncm,  lc  pcrpctuo  ccnfcri  dcbcc  cxclti- 

gc  nona  rcclamante,admiccerCi  iiis,iuxca  communcs  legum  tra 

,  P  4  dicio- 
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dirioncs:nc  Q  uod  vna  vla  prohi  2.9  quis  ita.  ff.dc  vulgari,vbi  fubfti- 
*5  bitum  eit,  alia  permittatur  pcr      tutio  conccpta  ad  ccrtum  tcm 


indire£tum,contra  1.  cum  quid, 
cum  fimiiibus.ff.de  rcgu.  iuris. 
Et  confirmatur ,quiaprxdi&a 
1.9.formamconfticuit  circa  tc- 
pus  intraquod  rcmcdiumTe* 
16  nutx  proponcndum  fit :  forma 
autem  omnino  feruanda  eft ,  c» 
ciim  dilc£ta,dc  rcfcriptis.l.cum 
hi.$.fi  prxror.fF.de  tranfadioni 
bus.Elapfis  crgo  fcx  mcnfibus» 
legis  rcmcdio  non  crit  locus.il- 
x7  ludcnimverumeft,legem,quc. 
ccrtum  tcmpus  prxfixit,forma 
ccnfcriinduccrc,vtin  aurhcnti 


pus,  non  porrigitur  ad  aliud* 
ctiam  cx  verofimilimcntctcfta 
toris.  Itaquequipoft  fcxmen- 
fes  remcdiu  legis  intentat ,  nul- 
latcnus  audicndus  eit ,  quanUis 
admitticontendatabfque  retac 
dationc  diftinkionis  caufx  pcn 
dcntis.l.is  aquo.ff.de  rcivendi- 
cationc.  Prxcipue  confidcratis 
vcrbis  diclx  lcgis  nonX  ,  ibii 
Mandamos ,  <jue  en  tal  cafo  no  fe 
de  juez>.,ni  fe  conozsa  del  en  elnut- 
firo  Confejo ,  ftno  que  fe  remita  d 
la  dicha  nuefira  Audtencia  ■:  qux 


caQuxfupplicatio,  vcrbo,/*»^  j0  vltimaverbaponderanda  funt, 
bac  forma.  C  de  precibus  Im-  cum(fex  mcnfibus  clapfis)C6- 
pcr.offcrcndis,cauctur ,  vbi  ad- 
notauit  Accurfius  \cih.formas 
&.  ibi  Baldus ,  &  Iaf  4-norabili, 
latc  Tiraq.  de  rctradu  lignag. 
glo.^.num.  3»&  cft  text.  optim* 
inl.fcircoportet.§;confc(]iicns. 
fF.de  excufation.tutorum ,  ibi: 
*Non  aliter  attdtetur^nifi  obferua- 


filio  Regiolcx  prxcipiat ,  vt  (c 
Cxonerctalitis  cognittone-,qux 
fane  vcrba  cafumindubitabile 
efhciunt ,  iuxtaL  qui  teftamen- 
to.ff.de  tcftamentis.l.  i.cum  g!. 
C.de  facrofandisEcdefijs.Huc 
pcrtinet,nam  prxdicta  lcx  no- 
naius  ftridum  continet:ab  eius 


ueritconfiitutumtempus.  Quod  3*  itaque  litcrali  intcllcclu  nullo 

3uidem  vcrius  cft  in  tcrminis  modo  rcccdi  porcft,  vt  tcftatur 

i&x  lcgls  nonx ,  cuius  remc-  gloff  in  l.placuit,fcholio  vltinx* 

dium  cft  nouum ,  &  fingularc,  C.  de  iudicijs ,  quam  fccjuitur 

& omnibus iuris  rcgulis  repu-  Baldusconfi.343.num. 3. mfin. 

gnans.vtindid.cap.  17.  anum.  libr.  i.dicens,  id  ius  ftridUmcf- 

i7.animaduerti,ideoqueprxci  31  fe,cuinihiladdi,necdetrahipo 

fc  forma  induda  a  prxdida  Ie-  teft ,  nifiquod  icripturaloqui- 

ge,cuftodiridebct,vtinl.iusfin  tur:  argumento  textus  in  1.  fi 

gulare ,  &  in  1.  quod  vcro con-  alij.ff.de  vfufructu  lcgato ,  &  in 

tra.ff.de  lcgibus.  1.  fi  ver6.$.  dc  l.cotracluS.C.de  iide  inftrume 

viro.ff.foluto matrimonio.  1.  fi  torum .  Quam  lcntcntiam ma- 

fclfeftc 
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hifefte  confirmantpredic~ta  vcr 
ba.l.9.quatenus  funt  prxcifa,& 
negatiua/intcrpretationcmcjuc 
non  admittunt  ,  cx  cjua  lex 
lx Jatur.  His  acccdit  ipfa  ratio 
lcgis ,  qux  iuftum  poflcflbrcrri 
iudicat  illu,  qui  pcr  fex  menfes 
in  poflcfsionc  fuit ,  nec  turbari 
in  poilcfsione  pcrmittit  cis  clap 

33  fis.Rurfus^quiaa&ioTenute^h 
ue  poflcfsionis,  antc  lcgis  nonx 
dccifioncm  durabat  idcm  tcm- 
pus  quo  cxterx  fimilcs  aftio- 
nes-,quodadi&aRcgia  legc  ad 
fcxmcnfes  rcftriclumfuit:  hi 
itaquefexmcnfcs  loco  ordina- 
rix  prxfcriptionis  fubrogati 
fucrunt,  &inomnibusnatura 
iilius  imitantur ,  fccundum  Iaf; 
in  l.exhoc  cdiCto,in  princip.nu 
mer.  6.  rf.  de  eo  per  quemfad; 
crit,&  Fclinum  in  cap.illud,nu 
mcr.i.dc  prxfcrbtionibus ,  cx 
tcxtu  expreflb  in  l.in  contracti- 
bus,in  pi  incip.&  in  J.vltim.C; 
de  non  numer.  pccunia ,  &  ob- 
fcruat  Balbus  dc  prxfcriptioni- 
bus.4-part.quartx  partis  princi 
palis,quxl1.z8.num.4.idem  in 
repetitionc.l.Celfus,notabili  i; 

34  nu.5.rf.devfucapio.Namillud 
quodfubrogatur  loco  alteriuSi 
cius  qualitatcm  fcquitur.l.fi  eii. 
$.qui  iniuriarum.rMi  quis  cau- 
tionibus,vbi Do&ores.l.  i.§.Ci 
quis  fub  coditione.ff.  vt  lcgato- 
rum  nomine  caucatur,ibi:#<w 
fipulationi  eafdem  cauf*f,$J  con 


ditionei mejfe, fctendum  efl.Skut 
itaquc  ncfas  cllet  dicerc ,  actio- 
nc  prxfcripta,  a&orem  ad  ascn 
um  admittijcadcm  ratione  ic- 
meftri  tranfacto  Tcnuta  pi  opo 
nincquibit,ctiamfi  quis  litilc 
opponat,fi  hbi  hic  tcrrius  oppo 
fitor  poflcfsione  cxlcgis  tranl- 
latione  pctat,cum  tcrtius  litma 
tores  cxcluderc  volens  ,actoris 
partcs  fuftincat,vr  fuperius  con 
clufum ,  &  rcfolurum  cxtat ,  & 
probatur  cx  text.  tn  Li;  $.idem 
Pomponius.fF.de  dolo ,  ibi :  Si 
aclio  tempore fimta ftt\ plane  com 
peterenon  debere  fibi  tmpuiaturo 
eo  (juod agere  fuperfederit.El  con 
firmatur  hxc  opinio  cx  addu- 
ctis  in  cap.  i  y.vbi  plurimorum 
auctoritate  defcndimus,fcx  me 
fium  lapfum  currcre  aducrfus 
infantcs ,  minores,  abfcntcs ,  & 
prorfus  ignorantcs ,  &  contra 
cumqui  invteroeft.  Si  igicur 
minorem,&  agcre  impeditum, 
&  cum  qui  ignorauit,  a  rcme- 
dio  Tenutxcxcludimusjamai 
ioritate  rationisitcrtium  exclu- 
dcmus,qui  forfan  maior ,  prx-s 
fens,&  fciens  vacationis  maiora 
tus  crat. 

.  Ex  quibus  confidcrationU 
bus,quas  ncmo,cjucm  vidcrim; 
adduxit,  ingenue  fateor,rigorc 
prxdi&x  lcgis  nonx  infpecto, 
nullatenus  tcrtium  vicem  atto- 
ris  fuftinentem ,  prxdi&is  fei 
menfibus  clapfis,admitti  pofle: 
P  j  cxxqui. 
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cx  atquitatc  tamcn ,  vc  Molina 
opinatur,  putarcm  cius  opinio- 
nemadmittendam:  &  aliquan- 
do  vidi  in  Rcgio  Scnatu  fccun- 

3  5  dum  cam  iudicari ,  &  praedictu 
oppofitorem  confequi  bcnefi- 
cio  aliorum,quod  ex  fuo  confc- 
qui  non  poiIet;argumcnto  tex- 
tus  in  1.  ampliorem.  §.  vltimo. 
C.dc  appellacionibus,  &  in  l.pc 
renda%C.de  tcmp.  in  integr.rc- 
ftitu.pct.&in  l.fi  poft  mortcm. 
$.vltim.  ff.  dc  bonorum  poflcf- 
fione  concra  tabul .  Qiiam  opi- 
nione  &  cgo  cxtendcre  ad  om- 
ncm  rerminuprobacoriu,  quan 
uis  non  in  cius  initio  (  vt  Moli- 
na  vbi  fupra  autumat )  fcd  in  fi- 
nc  oSuaginta  dicrum  tcrtius  fc 
opponat,  dummodo  pcr  cius 
oppofitioncm  diffinitiua  non 
impediatur,ncc  difleratur ,  nec 
noua  dilatio  hu.c  tertio  dccer- 
natunquo  cafu  cum  cadcm  mi- 
litccratio,ac  fiin  litis  cxordio 
oppofitioncm  fccifict,  &  iudi- 
cio  fupercflet,  cum  non  cxclu- 

\$  dendum  contcndam.Et  confir- 
matur,nam  quod  in  continenii 
fccutum  fuit,  pro  co  reputatur, 
ac  fi  prius  factum  fuhTet,vc  tra- 
ditur  a  Bccio  confi.3  36.nume. 
a»par.  1  .&  in  confil.  5  6i.num^. 
&confi.<>5  6.num.8.part.a.&a 
Tiraquello  in  l.fi  vnquam,  vcr- 
bo  cLnatiom  largttus^x  nu.  1  o  1. 
Cdc  rcuocandis  donationibus, 
&  dc  vcroque  retra&u  titu.  1.  J. 


lremcd.pofTeflor. 

i.gloff  ^.pertotam.Illud  tamc 

37  dicitur  in  continenti  ficri ,  fi  In- 
tra  omnem  tcrminu  probato- 
rium  fiar.l.fi  is  a  quo.ff  .vt  ui  pof 
fefsionem  legatorum,&  in  indi 
uiduo  diciioncm  m  cotuinetui, 

38  vfquc  ad  fex  menfes  cxtendi 
poflc  cx  qualiratc  pcrfonarum 
<&  rei,docet  Bart.  in  1.  3.  §.  cum 
igitur,nume.  i.fT.  dc  vi  &  vi  ar- 
mata;&  ad  longius  ccmpus  cx- 
ccndit  Bolognetus  omninolc- 
gcndus  in  l.de  pupillo.§.memi 
niflc,num.42.  rf.  dc  nouiopcris 
nuntiationc,&  in  l.leda,numc 

39  68.fF.fi  ccrtum  pctatur,&  in  co 
tincnti  acium  vidcri,  quod  agi- 
cur  intra  terminum  praiftituuj 
inftancia:  &liti  principali,arbi- 
cracur  Barccommuniccr  rcccp- 
cus  in  excrauaganci  Ad  rcpri- 
mcndum,verbo  fummaric,nu- 
mcr^.&  difputat  Alcxan.in  to 
toconfi.i66.1ib.i.&confi.ioi. 
lib.4.&  tra&at  M0lin.lib.3xap. 
1 3-num.  1 6.&  oftcndi  in  l.ioo. 
Styli,cx  nu.  1 76.  Et  arbitrio  iu- 
dicis  relinquedum,vt  ipfc  tcm- 
pus  arbitrctur ,  quando  alcgc 
prajfinitum  nonfuit,opinatur 
Bald.  inl.i.num.i.C.  dccdicio  ■ 
diui  Hadr.toll.&  Iofcph.Ludo. 
dccif.34.n.  1  tf.lib.i.idc  deciLj.z, 
n  i.d.lib.  1.  Qux  omnia  in  Do- 
ttoris  Molina:  opinionem ,  & 
cius  c6probationcm,vtilitcr  dir 
clafunt,  cum  frcqucnter  cafus 
contingcrepofsit. 
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g  riLlVEt  tx  litigatoribm,  f  ui  H>erum  fe  effe  fucceffo^ 

\  1  remputet^TemtamtnT^egtoConJiltoproponerepotefi.no 
^■^r    habtta  dtfcrcntia  ciitm forum  fetjuendumftt. 

1  Omnes  iniudicto  Tenuu  cmtendmtes^eifunt\amltbctenimpofefsto^ 
ntm  cimlem     naturalem  trdnflatam  contendit . 

i  Poft  occupatani  ab  htrcde  pofefstonem  <virtute  flatuti  ,fi  ab  ea  ca- 
datianadHatmthcncfciumitcrumadmittatur. 

4  Intmutaqutsfuftineatpartesrei^uunjnbpa 

/  Qutpetit  tuitionem^  confcruationcmfudpofcfstonu.rcm  dtcttur^ 

nonacttf*  .  . 

4  Js^ut  adiudtcium prouccatypartes  dttorujuittnere  <vtdctur. 
j  Tenutam  proponensiomnia  interdttlapojfeforta  accumulari 

dtHerftsrcJpetlif>HS'y$) (jutfttratm 
/  Poftqudm  quis pofefstonem  aBualem  dpprchendthd  <jud  dcucitur.an 

adtptfceruUtemediumproponerepofsit. 
p  TurbatusS  deteEtm  d  fua poJ/efitoncian  remedtjs  ordtnartjs  <vtt  de 

bcat.an  -vcrb     fummarta  auoquc  remedta  ei  competam 
to  Senatus  fuprcmm  cttra  tus  $)  nomcitmatoratmturtfdtiltonemnon 

tt  ^tdn^  auandoqui  femel  fuit  miflminpofefsioncmbcneficiodiui- 
Hadrtamftab  ea  cadatfofstt  itcrum  <vttpradttlo  benefcto. 

ti  r)cteHusdpofcfsionematoratmiiterum/egaltbcneficiogaudeti 
Tenutam  intentarepoteftjummodb  tdfiat  tntrafex  mcnfes  d  primd 
poffcfsionecomputandos.  ^  , 

tj  ln  mdtcto  TenuU  omnes  littgatoresfojfcffores  ejfc prttendunt  >  nec 
attcnditur  aclualu  apprehenfioiturbatto/vcldetcEttoiad  dtftmgucn- 
daremediapofefortd.  *  4 

t4  HemcdtumTcmu  extraordtnartum eftjtuerfum^ a naturaaltorn 

tnterdtciorum* 
if  Poffefstomdnmduratwrtattcndttur, 

U  Qut  nailm  fuit poffefstonem  ex  editlo  diut  Hadrtannft  m  ed  turbc- 
m^xeodcmeditlopotcHpcterecmfeiuationcmfudpoffcfstonu. 

i  1  fi»/**  poffefstonem  adeptusfi  cam  amtferttfotcrtt  tterumagcrc  rc 
medto  adiptfccndd  pro  re  amiffa  nanctfccnda* 
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1  1  Difputatur^an  remedia  adipifceruid  competant.pofquam  hdres  fe- 

mtl  naclm  eji  pojfefsionem. 
if  Jn  Tcnuta  uertm  esi.fuccefforem  matoratm/fuiaUualem pojfefsto 
nem  apprchendcratjiah  ea  cadatjntra  legale  tempm  a&sonem  Te- 
ntttd pojfe proponere,tf)  etiam  adipijcendd  interdiclttm  cum  altjs  con 
iungerc  pojfe. 

20  Hdrcs  antequam  apprehendat  rerum  hdrcditartarum pojfejstonem, 
pofstdere  non  dicitur.  l 

jj  jXemedtumadtptfcendd  introduclum fuitin Jauoremeorum,  <fuipof 
fefstonem  non  apprehenderant  refpeclu pojfefsionis  njacantis  j  Jecus 
uero  eji  tn  fucctjfore  matoratm:{§)  <jim Jit  ratio. 

22  Quando pojfefsio  transfertur  ex  evijiatuti>qui (emelaSiu  eam  acqui 
fiuitjremcdtum  adipifcendd  non poteft proponereji pojfcjstonem  ami- 
fcritialiudrverb Jiatutum  cji  in  matoratm  Juccejsione:fp  qud  ftt  ra- 
tio  dtjjercntid.  .  » 

2 s  $ud ftt  ratw,tjuare  adipjfcendd  remedium  competat  maioratm  fuc- 
tcfforitcum  tustmtft)  ciuUu pojfor Jitjuterdtllum^  adtptfcendd  m  ei 
dctur  (jutpofsidet. 

2+  QtdtutusefifecJjonefpoteftateritatemimplorare. 

21  Ex fiatuto  tiaturalu pojfefsio  m  hdredem  non  transferturjetiam  per 
fiRtonem, 

2  6  Lex  +j  .Tauri  condita  eji  in fauorem fuvcefforum  maioratm. 

2  7  Adtpifcendt  interdifi  a  non  dantur  ei  qut pofsidet  j  quod  njerum  e& 

ineoio,uipiene,f£/  de  turecvmmunipo/stdet* 
2S  Adatoratm  fuccejfor propter  tranjlatjontm  legalem  non priuatur  re- 
s  a  iurc communt  tnduciis»  \ 
jp  Interdtcfum  recupcrandi  et  tantum  competitrfui  ui pojfefsione  deie 
ttusefl* 

$  0  Intcrdtfium  recuperandd  competit  maioratm  fuccejforirfuanuis  non 
apprehenderit  altualem pojfefsionem;  ft)  q»* jit  ratio. 
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DE  LECITIMITATE  PER- 

fon*,5c  interdi&orum  remedijs 
^enutam  propo* 
ncndam. 


CiAPVT  XXI  ItL 


ISPVTAVi 

in  prxeedenti- 
bus  capicibus 
circa  Icgitimum 
tcmpus  Tcnutas 
proponendx  t  nuncde  lcgiti- 
mitate  perfonx  ,  &  interdi- 
ftorum  rcmcdijs  diflcrendum 
trit«  In  qua  quxftionc  brc- 
tiitcr  diccndu  cft,ctiam  in  fum- 
marijs  quibufeunquc  iudicijs  le 
gitimationc  pcrfonarum  cflc 
opus.l.  i.J.fiea.  fY.dcvcntrc in 
pofle.mitten ,  ibi:  Vt  fimmatm 
eie  recognofieretivbi  Accurfius, 
vcrbo  uxor^ucm  pro  hac  fen* 
tetia  allcgauit  &"rcccfuit  Bald* 
in  l.vltim.quxft.5.  C«  dc  cdi&o 
diui  Hadiiani  toli.Iaf.in  Li.  nu< 
4-codcm  titul.  Bart.  in  cxtraua- 
ganti  Ad  rcprimendum,verbo 
fummarii iinum.  t*  Bantius  tit* 
dc  nullitatc  fentcntix  Cx  dcfc* 
ftu  inhab.  fcu  manda.  compa- 
rcnumc.j.Guido  Papxquxft. 


54.  per  tdtarm  loahhcs  Corra- 
fius  in  l.qui  libcros,numc;  1 9.1» 
part.ffcde  ritu  nup.Mcnoeh.in- 
numcros  hulus  opinionis  rcceii 
fens  dc  reeuDcr.remed*  1  j.anu* 
*7i.vfquc  ad  numeru  Z9&  Qui 
omninolcgendus  eft ,  quia  ple- 
nifsime  dilputat.  Prxfuppofiti 
crgo  prxdicta  Icgitimationc,fe 
cure  aflcredum  cil  >  quemlibet, 
qui  verum  fc  cflc  fucccflbrem 
inaioratus  putct,  Tcnutamin 
Rcgio  Confilio  proponere  pof 
fe,nulla habita  di ifercnt ia.an  fi c 
a&or.vel  rcus  fic  pofleflbr,&  cii 
ius  forum  fequendum  fit :  cum 
omnes  contendcntes  in  hoc 
dieio ,  rci  fint }  quilibet  cnim  in 
fe  poflcfsionem  ciuilem,  &  na-* 
turalcm  tranflatam  contendit* 
omnesque  ctiam  funt  a&oresV 
cum  vnufquifquc  a&ionc  prO- 
ponatj  dc  quo  mOx  agcmus :fie 
quiahuius  cognitionis  nullum 
aliud  tribunal  eompctcns  eft. 

niii 
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nifi  fupremus  Scnatus  •,  forum  eft,fi  maioratus  aclualis  j^oflef- 
iraq^  eligi  no  pdtcft,vt  in  for ,  q ui  pofle(s*ioncn  1  niofrJo 


ttaaabitur :  &  fic  quanuis  quis 
propriaaudoritatc,  vel  ilidicis 
infcrioris.  iuflii,  poflcfsione  bo- 
norum  maioratus  appf ehchde 
rit,fi  ab  ca  dcicttus  fit,vel  turba 
tus,vci  timcat  turbari,  hoc-f  e- 
nutx  rcmcdium  intra  femcftre 
proponcrepoterit,ficut  cxteri 
litigatores,qui  in  a&uali  poflcf- 
fionc  no  funtjin  omnibus  cnim 
militat  ratio  prxdi&x  lcgis  9. 


vltimopofleflbre  apprcbcndit, 
iu  ca  turbctttr,vel  timeat  ttuba- 
ri ,  petatqj  fc  confirmari  in  fua 
poflefsionc  ,aduerfus  cum  qui 
cum  turbat ,  aut  aliter  cum  im- 
pcdire  vult  ne  pofsidcat ,  hunc 
partes  rci  luftineic,altcruin  vc- 
ro  qui  tui bat.partcs  adtoris ,  ex 
tjcoptimoin  l.quilibcris.J.vlr. 
fT.  de  libcrall  caufa.  Bald.  clcgau 
tcr  confi.454.nu.i.lib.  1  .Iaf.co- 


quxeftca^quxmouit  Iurifcon  j  fil.8s.hu.  i.Lib. \.  Ulc  namquc, 
fulturn  in  L  xquifsimum.  ft>  dc      qui  pctit  tuitioncm ,  &  confer- 


viufru&u,&  Imperatorcm  inl. 
vnica.C.  fi  dc  momentanea ,  & 
docet  Molinalibr.3.cap.  1 3-nu- 
mcr.8.qucmrefert  &  fcquitur 
ajter  Molina  tomo  3.  difputa- 
tionc  $37.num.  i.&  2.aduerftis 
Tiraqucl.intra&atude  mortc. 
7.par.dcclaratione4.ex  numc. 
i.vfquc  ad  7»vbi  contratiu  fun- 
dat  in  tcrminis  ftatuti  Mediola 
nenfis ,  ex  quo  poflefsio  dcfun- 
cti  ipfo  iurc  tranfit,  &  continua 
turin  hxrcdem/inc  vlla  alia  ap 


uationem  fusE  poflefsionis ,  dc- 
fcnfor  dicitur,&:  non  ador.  Ac- 
curfius  inl.  i.verbo  fiat.fi.  dt 
Caibon.cdi£to,docct  Bald.  rn  L 
poft  fcntetiam,ad  nn.C.dc  fen- 
ten.&  inter.omn.iud.  &  confiL 
1 77-a  num.  1  .verfi.y?  ~vah  glrfiu 
rum,  lib.3.vbi  aitjn  poiTcflbrio, 
fi  vterquc  litigator  ailerat  f« 
pofsiderc ,  cum  pro  rco  habch- 
uum,qui  a&ualitcr,&  corpora- 
liter  pofsideatiaduerfaritim  vc- 
ro  pro  attore,iuxtadk,tum  $.vl 


prehenfionc,ficutinLTauriin  6  timum,dict.l.quiliberis.  Non 
pf imogcnijs  ftatuitur .  Ncgat      tamcn  ignoro,fempcr  cum  qui 


cnim,poft  occupatam  ab  hxre- 
de  poflefsionem  virtutc  ftatuti, 
fi  ab  ea  cadat,  ad  ftatuti  benefi- 
ciu  admitti.Gallix  enim,&  Ita- 
lic  ftatu  ta  diucrfa  admodu  funt 
a  lcgis  45  .Tauri  decifione,vt  in 
cap.  48.  loga  ferie  oftenda.Sile- 
tiotamen  prxtcrcundum  non 


ad  iudicium  prouocat,  patteS 
attoris  fuftinere  ,  prxfertin* 
fi  petat  tolli  aliqiiod  impcdimc^ 
tum  eifacmm :  &  an  hoc  fallat 
in  pofleflbrijsjtradlat  plures  rc-' 
cehfcns  Tiraquel.de  mortc.tf. 

}>ar.7.dcclaratn.  3.  qui  omnino 
cgcnduscft.  fi 

Sed 
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Sed  circa  prxdida  diftingue 
dum  eft,nam  fi  is  quiTcnutam 
proponit ,  actionem  producit 


aduerfus  a&ualcm  &  realcm 
poflcfsorcm,adipifccndx ,  rcti- 
ncndx ,  &  recuperandx  rcme- 
diaproponere  poterit ,  quanuis 
alias  contraria ,  &  rcpugnantia 
vidcantur.  Adipifccndx  cnim 
poflcfsionis  interdi&um  datur 
pro  confcquenda  aduali  Tc- 


ouxcxdifta  1.4f.Tauri,&:cx 
dicUs.cV:  9.ticul.7.l:b.5.  Corri- 
pil.competunt,deiectus,  vel  iitf 
batus  in  Regio  Coniilio  propo 
ncrcpotcric,  vtfiiperitis  often- 
di,  &  opinatur  Molinavbifu- 
pra,num.8.  &  Pater  Molina  dif 
putatione  637.num.i.&  3-lIcct 
rigorem  in  fe  continere  hanc 
do«5trinam,opincrur  Tiraquel. 
locis  prxdiclis ,  ciim  turbatus> 


nuta  &  infiftcntia  maioratus,  *  &  dcieCius  a  fua  poiTcfsione,  re- 
&  ipfius  corporall  &  naturali      medijs  ordinarijs ,  &  coram  or« 


detcntione  j  &  refpc&u  ciuilis 
poflcfsionis  rcmedium  rctinen 
dx  compccic,&  rcfpcclu  prcdi- 
ctx  naturalis,  &  actualis  poflef- 
lionis  ab  alio  vfurpatx ,  &  de- 
tetatx,  recuperandx  interdiciu 
proponi  poteftjomnia  itaquc 
ponciroriainccrdictafimul  cu- 
mulari  poflc,&  coniungi,  aibi- 
traturDodor  Molina  dicUib. 
j,cap.  1 3.num.7-poft  Palacium 
Rubios  num.16.  &  Antonium 
Comeziumnum.  i9i.indi£t.l. 
45-&  Tcllum  Fcrdinandcz  xn  1. 
17.num.45. 

Poftca  ver6  quam  quis  pof- 
feisionem  actualem  apprchcn  • 
dit,a  qua  deijcitur,vel  in  ea  tur- 
batur ,  adipifccndx  rcmcdium 
nequaquam  proponcre  potc- 
rit ,  cum  illud  non  compctat  c  i , 
cjui  fcmel  poflHsionem  adcp- 
tus  cftjalia  vero  remedia  ei  non 
denegantm.Interdi&um  cnim 
rccupcrandx  &  Vti  pokidctis, 


10 


« •  ■ 


dinarijs  iudicibus  potius  vti  dc- 
bcat  quafi  fummaiia  remcdia 
pofleflbria  cciTcnt  in  co,qui  iam 
poflcfsionem  apprchcnderat. 
In  vno  tamcn  calu  proculdubio 
Tiraquclli   opinio  vcrifsima 
critjii  dciewlio,  vel  turbatio  pof 
fcisionis  facCta  fuiflct  ab  illo ,  qui 
in  prxdiclo  maioratu  fuccedc- 
re  non  contcndcbat ,  fcd  ex  alia 
caufa  maioratus  fucccflbrem,8£ 
poiTciTorcm  fpbliaiTetj  nam  ad- 
uerfus  hunc  ipoliatorem  agcnw 
dum  eiTet  coram  fuo  iudicejtuc  1 
cnim  Regius  Senatus  iurifdi* 
dioncm  non  habcrct,cum  dtrfc 
ius  &  maioratus  nomcn  cognii 
tio  ci  non  competat ,  vt  fuptfa  iri 
cap-4.conclufum  cfti&  hoc  eftj 
fiquidfentio.qtiod  voluttTir* 
quel.vbi  fupra ,  dum  cx i ft imat, 
hxredcm,qui  vi  ftatuti,  veicoa 
fuctudinis,  poflefsionom  fuic 
adcptus,  non  poflc ,  fi  abea  ca- 
dat ,  admi tti  itcrum  ad  benc  h- 

ciuua  ' 
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ciutn  dicta:  confuetudinis,ficut      fium  fupputatio  ficri  debet  a 


&  illc  cjui  femel  fuic  muTus  ia 
poflefsioncm  ex  edicto  diui  Ha 
drianUi  cam  amitcac,  non  porc 

1 1  ric  ampiius  co  vti.  Accipi  cnim 
dcl>cc  h£c  doctrina ,  quando  ex 
aliacaufa  prididia  curbacio,  vcl 
deie&ioprocedit.Sed  ii  ex  eade 
caufa  prouenircc,&  ab  illo ,  qui 
contcndicfccciam  hxredemef 
fcdefuncYi,turbatio  continge-  ,j 
rec,tunc  in  ccrminis  ftatuti ,  vel 
confuccudinis,&  vbi  ca  non  vi- 
gct.ex  edicto  diui  Hadriani,fe- 
mel  in  poflefsionem  miifum ,  fi 
/poliacusf»t,beneficiolcgis  icc- 
rum  vti  polfc ,  docct  BaTdus  in 
coniil.  3  86.numer.6.1ibr.  5  .&  in 
Confi.i3.num.j.Ub.  i.cuiusdo- 
ftrina  fupcrioriopinioni  noftre; 
fatis  coducit  j&  cum  hac  diiVui- 
cVione  opinio  Tiraquelli  iatis 
dcfcnditur,ncc  Molin?  opinio- 
niconcrariaeft,&  idcm  Tira- 
cjuellus  fenfit  vbi  fupra  num.  7. 
adrinem. 

•ia  Illud  camen  non  pretermit- 
to,diCtum  fpoliatum,&  deiedtu 
ipoflekioncmaioratus,  quan- 
uis  ex  fuperiori  rcfolutionc  no 
folum  rccuperancLe,  fed  &  tctU 
ncndi!  intcr dicta  in  Reglo  fu- 
prerno  Senatuaccumularc  pof- 
1 1 1 , hoc  tamen  ita accipicndum 
cilc.iummodo.  id  Hatintra  fcx 
U&enfes  primac  poflcfsionjs  k 
pr£di&ofpoikro,&deicc"to  ap 
prehcnkincc  horum  fcx  mcru, 


die  ipolij,&  dcie&ionis,  occupa 
tionisque  pofleisionis  a&ualis 
dc  nouo  a  dcic&ore  apprchcn- 
fac,cx  add  uttis  a  Molina  lib.  3.C. 
1 3.nu.8.verfi^  yuaratuz  quod 
cjuidem  vcrilsimu cii,  &  prius 
docuit  Tiraqucllus  dc  mortc.7. 
partc,dcclarat.4.nu.7.in  fin.ver 
ucxcrrwm. 

Rcfoluitur  ergo,  quidquid 
ipfc  Tiraqucllus  vbi  fupra  in  co 
trarium  ientiar,rcmedium  Tc- 
nutacin  fupremo  Scnatuindi- 
ftinc"te  proponi  poflc  a  cjuoli- 
bet ,  qui  ic  efle  Icgirimum  fuc- 
ccilbrcm  ,  &  in  eum  lcgalem 
poflcisioncm  fuiilc  tranilatam 
contcndat^iue  agat ,  fiue  fe  dc- 
fcndat,fiuc  turbetur,  vcldcijcia 
turapofletsionc  fua.  Necfolu 
adipiicendx  inrcrdictuni ,  qui 
nullama&ualcui  poflckioncm 
habuit,proponere  potcrit,  & 
turbatus  retinendx ,  dciedusq; 
rccuperando: ,  fed  quemlibct 
omnia  hxc  interdi&a  fimul 
proponere  poit;,dicendum  cft; 
rationcmqucvltra  Do&orcsca 
eflcputo^iainiudicio  Tcniitx 
omncs  litigatores  poflcuoics  cf 
fc  praetcndur.t,  cum  quUibd; 
in  fc  legalem  poflefsioncno,ciui 
lem  &  naturalcm  tranflatarrt 
conrcndat ,  vt  fupri  dixi ,  &  iic 
atccndi  non  dcbcr  adualis  ap-2 
prehcfio,turbario;  veideie&iby 
ad  dilringuendajrcmcdia  poflcf 

foria, 


I 
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fom,qu£  copctcrepofsinr.Hcc  extat ,  &  quia  cius  rcmediu  cx- 

cnim  diitin&io  vcra  cft  in  alijs  traordinariu  cft ,  diuerfumq;  a 

inccrdictis  cxcra  Tenuca.in  hac  natura  aliorum  inccrdictorum* 
cnim  cx  ci'  natura  proptcr  prx        Et  quia  dumodo  intra  fcx  me 

dicta  confidcrationc  omnia  in-  fcs  a  lege  prxftitucos  Tcnutat 

tcrdidaindiftin&e  accumulan  actio  proponatur,n6inuenio  di 

turjlcx  cnim.que  poifefsioncra  ucrfitatis  rationc,cx  cjua  adSjpif  • 

in4egirimu  maioratus  fucccifo  cedx  remcdhi  dcnegccur  limul 
recranftulit,omniaquoqucre-  '*  cucxterisinrcrdictis;  cuno  i;t 

mcdia ,  &  intcrdicta  poilcflbria  attcdenda  il!a  prima  poifeisio- 

in  cu  traituliffc  videtur :  quan-  nis  apprchefio,qux  nodurauir, 

qua  Anton.  Gom.  cx  Bald.Iaf.  imo  in  cafu  de  quo  agimus,  vi- 

AIex.&  Socin.intcrdictu  rccu-  get  cadem  ratio,&caufa  rinalis, 
pcradx  no  copctere  maioratuil    ,  exquaalcgibusRcgijs  intcrdi 

fucccilbribus  opinctur  in  I.45.  clii  polTciTbriLi ,  &  lumarifsimu 

n.  1  i^.quaopinionc  comunern  Tenucx  inuodu&u  fuii:idcoq', 

outat Micrcs in initio.3.part,ri.  ficut fi polfcfsio apprchefa  non 

11  .dc  quo  mox  agemus.Ex  qua  fuiiIet,omnia  interdicta  copcic 

(inqua)  rationc,&  cofideratio-  rcnt,eade  ratione  in  cafunoitro 

nc  vcrius  aducrfus  Molin.arbi~  c6pc:Lmt:poni"fsio  cnim,  a  qua 

tror,ctiamfi  quis  aclualem  bor  incra  cepus  lcgalc  quis  deicctus 

noru  maioracus  poffcfsionc  ap-  fuit,ad  irritii  1  ecidir,c\:  idco  no 

prehcdiffct,  &  ab  ea  dcijciatur,  ua poteft adipifci,cx  tex.expref 

vcl turbctur , ficut  recuperadx  foinl.tih^.§. c6tratabulas.rr.de 

&  rctinedx  rcmcdia  proponc-  inofh\tcft.&  fcnfic  Bald.  confil. 

repofIec(vtfupra  animaducrci  454-n. i.&  3  lib.i.Fulgofiusco 

mus^copcccrcquoq-,  ci  adipif-  fii. 130^.4.  Bc)Ion9c6ii  3 5-n.  S. 
cedx  incerdictum, diftinCtione  1  &    Et  cofirmatur  cx  co,  quia  qua 

Molin.rcic£talibr.3.c.  1 3.  nu.8.  uis  quis  cxcdidto  diuiHadriani 

vcrfi.iW quauts hoc  quoadmter  nactus  eflct  poffcfsione ,  f»  i n  ea 

diclu.Na.  quaqua  adipifcedx  rc  turbetur,cxprcdicto  rcmcdio, 

mcdiu  no  copetat  ei,  qui  fcmcl  quod  adipifccdx  eft,  pctcrc  po- 

poflefsione  adcptus  eft ,  fi  ab  ea  tcrit  fc  defcndi  in  fua  poilcisio- 

iitdcicc~tus,iuxtavulgares  regu  nc,iuxta  tcx.in  1. 1 .  C.  dc  Carb. 

Jas:hoc  tame,vt  fuperius  dcmo  edictoJ&  in  1.  i.§.fatifdatum.fT. 

14  ftrauimus,&cxrationc,quam  quoru  lcgat.  ex  quibus  iuribus 

rcddidimus,noproccditin  Tc  itaceTccBarc.inl.3.$.mifFum*a* 

nuta,  cu  diftin&io  incerdictoru  n.  1  .ff.dc  noui.op.nunt.  Balti.m 
incalocunohabcat,vtrcpctitu      Li.n.2.C.c6rauniadc  legac  &; 

Q_  antc 
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antc  cos  doculc  Cy  n.in  1.  vlc.C. 
de  cdi  Jt.diui  HaJ.ria.n.vlc.verl! 
ite  qud\  c,&cft  comunis  opinio, 
vc  teftatur  Iaf.iuide  n.  9.  &  huc 
fpc&ant  adnotata  a  Miercs,p.  3. 
q.  c  6.per  tocam. 
,7  Ruirus,quoniam  etfiillcqu! 
fuit  polTcfsioncm  adcptus,cam 
amiliilct ,  porerit  nihilominus 
agcrc  rcmcdio  adipifcedx  pro 
earcamhTa  nancifccnda,vt  irt 
ihdiuiduo  quxftionis  noftrx 
lcribic  Bald.in  confi.  1 3.num.$. 


proemptcre}ft) ]  ftcundu  hocpeti. 
tio  hdrcdttatii  ejl  iudtau  adtpifce 
dd}{$  non copctit pejfcfsione  ade- 
ptcqucd falfum  efi}quiade  natu 
ra  reaits  tudicij  efi;qucd  quadccu 
rque  quis  definit  pofsidcre,  pofsit 
agere  .Idem  doccc  Paulus  dc  Ca 
ilro  in  Rubiic.  ff.  dc  ridelcom. 
hxrc.peci.n.  j.vbi  inquic,quan~ 
uis  hxres  qui  apprchcndit  pof- 
fcisione,ab  ca  cecidcric,n6amic 
tcre  commodum  rcmcdij  adi- 
piiccndx  poflcfsionis. 


\ib.i.ib\:Quint6qudriturtanpeti  1$  Ecquanuisn6difficear,corro- 
tia  bdredttatis  fem  tl  nata}adepta      uerfam  prxdida  opinione  cffe, 


tande  po]fefsione}$) perdtta3pof- 
fitpropontcotra  poJfeJfore:#}alle 
gdtur  dtiluSpeculatcru}qu6d  no: 
fedrvcritat  efi  quodfic,  quia  iudi 
cia  realia  tev.es  poffunt  proponi, 
quottcs  dtfimt  quis  pofsidere/vt  U 
fed  a)ftpoffeJfori.  § .  /  .f.  de  iure- 
iurado.Hoc  ctta  patet\quia  iudi* 
cmfamilid  hcrcifcuda  hahctcaf- 
dem  naturas  cupetitione  hdrcdi- 
tatunjt  jf.famtlid  hercifeunddJ. 
hdrtdes.§ficuemptore}quod  notk 
excludttur  pcr  pojfefsione  qucnda 
hahita3quia  pojjefsio  no  eji  modue 
tolltndt  aElio)ic  reale,  ftd  fortifi- 
candtldc  BalJ.ccnhl. 3 8 6.nu.6. 
lib. 5  .ibi: Altus petjfut  tft ,  <vtrum  X 9 
hdrtdt ,  qui  femel  poffedit  bona 
peft  mortcm  defuntlt ,  pofied 
■  defi\t pofidcrctcopetat  contra pof 
feffare  pctitiohdreditatu.  Et  ui- 
detur  quod  non3  njt  jf.de  pettticne 
hdted.l.#)  non  tantum.  §.qu6dji 


&magis  comunc  opinionc  fuif 
fc,vt  rcmcdia  adipiiccdx  no  co 
petat ,  poftqua  hxres  fcmcl  na- 
&us  cft  polfelsione.cx  1. 1.  $  .hcc 
aute  intcrditti.rKdc  inrerdiclis. 
1.&  no  tantu.^.q?  Ci  pro  cmpro- 
rcl.fi  a  domino.  §.  i\  poftdfor* 
fT.dc  pciulonc  h^rcdk.vbi  om- 
ncs,&  docet  elo.ordinaria  in  c. 
j.dcc6fcisis,Tibr.«.  Cynus  in  1. 
vlt.n.  i^.C.dc  cdido  diui  Had. 
Bart.in  1. 1  .a  n.  1  .ff.de  fldcicom. 
hxrc.pcti.cjuaquam  contrariu 
videaturfcnthe  eVin  l.licctmi 
nima.ff.dc  pct.hxrcd.&inl.^. 
C.dcnegotijs  gcftis. 

In  Tcnutatamcnlongc  ve- 
rius  puto  (  ctfi  Do3oris  Moli- 
nx  audtoricas ,  qui  concrarium 
fcnfit.timeri  poftit,in  did.  libr. 
j.cap.i  3-num.8.)  fucceflbrcm 
maioratus,quia6tUalem  pofTcf. 
fioncmapprehendit,fiab  eaca 

dat, 
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dat,intralegalccamen  tcmpus  re:&quauisattualebonoruma 


ao 


actioncm  Tcnutx  proponcre 
poiTe ,  &  in  ca  non  iolum  recu- 
peranJx.&retinenJx,  fcJ  & 
aJipifcenJx  inccrdictum  pro- 
ponere  poire,&  omnia  coniuge 
rc :  &,  fi  quid  iudico ,  ratio  elt, 
quia  hxres,antcquam  apprc- 
hendat  rerum  hxrcditariarum 
poiTclsionem.pofsidcre  non  di 
citur,quanuis  hxrcditatcm  adi 
ucrir.  1.  i.  $.  Scxuola.  flf.li  quis 
tclhm.liber  efTe  iuiTus.l.cu  hx- 
rcdes.fT.de  acquir.poiTe.  Itaquc 
fi  fcmel  potfMsioncm  nanciica- 
tur.fi  ab  ca  fucric  dcieclus,  rccu 
pcran  Jx  intcrdi&um  inccntare 
porc  it  ji  n  te  rdict  u  e  n  i  m  adiplf .  e 
dx  ccrtilsimu  cit  non  copccere 
ci,qui  icmcl  poiTcfsione  fuit  na 
c*cus,cu  hoc  intcr  Jictu  &  rcme- 
diu  introJuclufucritin  fauorc 
coruquipoflckione  no  apprc- 
hcndcrat,  &  rcfpcctu  pollcislo- 
nis  vacatis.cufcmpcr  vacuafit, 
*l  donccapprchenJacurjcumquc 
vacans  ia  poiTefsioJici  ncqucat, 
poitquii  tuit  ab  hxrcJc  apprc- 
hcfajidco  ceflat  intcrdittii  adi- 
pifccd^.ex  iuribus  fuperius  ad- 
ducYis.Scc*  vcrocfl  in  maiorat* 
fucceilbre,in  que  naturaiis  &  ci 
uilis  pofleisio  a  lcgc  ab{q-,  ac~tu 
apprchcfionis  trauata  fuic ,  qui 
fiab  aclualipoflefsione  i  mpcdia 
tur,&  cius  appreljciionc  priuc- 
tur,actioneTcnutx  apucf  fuprc 
mu  Cofiliu  poteft  proponcrc, 
&  pmniainterdi&a  accumula- 


21 


ioratus  poflefbioue  fuifletauep- 
tus,&  ab  ca  fit  dcieci',  remcuio 
adipifccdx  vti  potcrit,reipcitu 
fciiicet  naturalis  lcgalis  poflcf 
fionis  a  lege  trailatx ,  quanon 
amifit,licct  amittat  cam  quam 
ipfea^uacquuiuic. 

A  quarationeproficifcitur» 
quado  cx  vi  itatuti  vcl  ccfuciu- 
diiiis  poflcfcio  finc  apprchefio- 
ne  iplb  iurc  trasfcrcur,euqui  fc 
mel  acru  poifefsione  acquiiiuir» 
fiabcacadac,adipifcedx  rcmc- 
diii  &  intcrdi&unopoiTc  pro- 
poncrc.vt  Tiraq.  cx  plurimo.u 
aucloritatc  arbitratu  r  in  trz&a. 
dc  mor.6.p.dccla.4.n.i.&fcqq. 
Nacx  ftatuto,&  confuctudine, 
vtlacifsimofermone  in  cap.48. 
oiteda,folu  ti  asfcrtur  cluilispof 
iefsio,no  vcr6  natui  alis  &  cor- 
poralisj&idcofiquis  actu  hac 
naturalepoflefsionc  nacifcatur, 
fi  ab  ca  cadat,no  poterit  itcrum 
adipifci  bcnehao  llatuti,  cu  re- 
fpcclu  naturalis  poflcfsionis  ni>- 
hil  itatutu  addat  iuricomuni. 
Aiiairaq-,  remcdiadciecTus  pro 
poncrc  dcbct;cx  l.came  Taurf- 
ncfi,c(i  ccia  fiquis.a&u  apprche 
dcrit  poflcfsione  facli ,  apud  cri 
mancac  iuris,ti  nacuralis,qua  d 
u il i s  poflcfsio ,  qux  a  dicta  iegc 
proucnit.refpeciu  huius  icgalis 
^oflcfsionispotcrit  itcru  intcta- 
rc  rcmcdiu  adipifcedx  procon 
fequenda  ipfaaciuali  Tcnura ,  a 
qua  fuerat  deicctusrqux  notabi 
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lia  funt ,  cum  nullibi  rcpcriam. 
A3  Scd  quanquam  h?c  vcnfsima 
iint,tum  &  acutllsima ,  nihilo- 
minus  dubitari  potcft,quomo- 
do  maknatus  fucccflbri  adipif- 
ccndx  intcrdicui  copctere  pof- 
fit ,  cu  iuftus  &  ciuilis  pofleflbr 
nr,interdi&uquc  adipifcendas 
no ci  dccur qui pofsidct.  1.  i.iF. 
quonibonoru.Idco  nanqj  diui 
Hadrianibcnefi  ciii.quodadipif 
ccd£cft,h$redi  c6petit,quiaqua 
uis  adcat,nopofsidct.Rurfus  & 
haeres  ex  tcitamcnto  vd  abintc 
ftato,confuetudinis  ,  aut  ftatuti 
vi,hoc  intcrdidhi  proponcrc  po 
teftj  nam  quauis  ciuiliter  pofci- 
deat  ex  ftatutaria  vel  cofuetudi 
naria  tranflationcno  umc  pof. 
fiJct  naturalitcr  &  corporali- 
tcr,  nifi  apprchcndciit  :  poterit 
naqjquoalibetadipifccUc,  rcme 
diii  intitarc ,  vt  fcilicct  petat,fc, 
qui  in  poflHsionc  ciuili  eft,  mit 
ti  in  actualem,naturalcm  &  cor 
poralcmpofl"cfsioncm.At  fuc- 
ccilbr  maiorat*  naturaliter  &  ci 


tc.6.par.declarat.z.num.  i.ad  5 
ncm,licetaliterabfque  vllo  fun 
damcnto  diftinguat  Antonius 
Oliuanus  dc  aftionibus.part.i. 
lib.  i  .cap.  1 1  .num.  5 .  Relponde 
tur  tamen ,  rationcmeam  efle, 
na  licet  lcx  45.Tauri  faciat  ma- 
ioratus  fucceflbrc  poflcfloreiu 
ris,  &  cx  trallatione  legali  natu 
ralis,corporalis  &  ckiilis  poflcf 
fio  in  eum  tranfcat,  fa&i  tamcn 
poffcfsionem  ncquaquam  in 
eumpotuitlex  transfcrre  j  hoc 
enim  per  naturam  fierinequit, 
vtincap.io.&  iS.animaduer- 
ti,ideoquc,nc  prxdictus  fuccef- 
for  cffc&u  ilio  rcali  apprchen- 
fionls  poflcfsionis  carcat,  iure 
optimo  coftituitur ,  vt  quanuis 
lex  in  cum  iuris  poflefcionem 
tranftulcrit,  ipfc  fa&i  poflcfsio- 
nem  apprchcndat,  cx  rationib' 
&  cofidcrationibus  in  dictis  ca- 
pitibus  a  nobis  addu&is .  Tum 
ctiam  &  ex  eo,quia  quanuis,  vt 
fxpediximus,  poflelsioa  lcgc 
Tauri  prouenicns  vcra  fit  &  no 


uiliterpofsidctjbcnencio  itaq;  iida.permoduiimmcnfi&um 
adipifcendncopusnohabetjna-  24  acquiri,compcrtifsimumeft,in 
turalis  cnim  poflcfsio,corpora-      cjuoomncs  coucniunt :  vcritas- 


Jis  quoquc  dicitur X.  dcbitor.  §. 
vltimo.rF.de  pign.actio.  1.  quod 
lcruus.l.fi  id  quod,$.vltimo.  ff. 
dc  acquir.poflcfl.vltima.  C.  dc 
fund.patrimoniib.i  i.cap.cum 
aliquis,dc  rc  iud.  &.c.  quod  au- 
tcm,dc  iurcpatronatus,  qux  iu 
raallcgatTiraqucllus  dcmor- 


quc  &  fictiobcnc  concurrunt, 
nam  qui  tutuseftfi£tione,po- 
tcft  veritatem  impiorare,  iuxta 
textum  in  1.  apud  lulianum.  §. 
1  •  f£ad  Trebcllia.  quam  ad  h oc 
allcgat  Baldus  in  Rubric.  de 
cofuctudinc,&  ex  co  Tiraqucl. 
vbi  fupra,nu.4.Quanuis  fatcar, 


non 
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non  rcfte  hoc  pcrccpifle  prxdi-  tralegem  Lcgata  inutilitcr.  £ 

aailurifconfuUilVimuDoaorc,  dcadimend.lcgaf. 
cum  hxc  doitrina  ftatuto  fcu  *7      PoftremOjCjuiaquanuis  adi- 

1S  cofuetudini non  apcccur.Explo  pifcendx interdiQa  iion dencur 


ratifsimum  cnim  cit ,  naturalc 
poflcfsioncm  in  hxrcdem  non 
*ransferri,ctiam  per  fictioncm: 
nihil  igicur  eft,cjuod  in  hoc  cat- 
fu  cum  vericacc  concurrac ,  nc- 
ccllario  lcacj",  ipfa  aituali  &  cor- 
porali,nacuralimic  apprchcnfio 
nc  hxf  es  opus  nabuic.Difricul- 
tasque  folum  cxcac  in  cafu  no- 
ftro,cum  nacuralis  &  corpora 

~*  n  m      f  I    Stt 


eiqui  polsidct ,  ilU.d  veiLm  cft 
in  co  qui  plcne,a6tualitci  &  i  ea 
litcr,&  dc  iure  c6muni,&  cx  or 
dinaria.  poifct-iOnc  pofsidcij 
quando  tamcn  quis  cx  conhte- 
tudinc,  ftatuto.aut  alloleLali 
priuilcgio  poirellbrcit,  non  pri 
uatur  iuriscommunis  bcnehcio 
&  remcdio ,  nc  indu&a  ad  aug- 
mcntum  ,  tiahanc  diminutio- 


itro.cum  naturaiis  oc  corpora-  > 
lispoucfsiofimul  cum  ciuili  a  18  ncm,aducrfus  iuravulgaiia.  Et 
legc  Taurincnfi  cransferacur.  hacexcaufa,quadolc^cvclfta- 


Scdnihilomh/dicimus,  a_lua 
lcm  &  rcale  poiTcfsioncm,  qux 
fa&i  cft.alegc  no  pocuiflc  tranf 
fcrri,rcdte  itaque  copcccrc  adi- 
pifccndx  rcracdium  raaioracus 
fucceilbri.defendimus.Ite  &cx 

*'  co,quialcX45.Tauricodita  eit 
in  fauorcm  fucccilbrum  maio- 
ratus:igitur  quaccnus  ccndic  ad 

f.  eorumlxfioncm.noconcinua- 
•  tur  pouclsio  dc  vltimo  po.rcilb 
re  maioracus  innouuciusfuc; 
cciTorem/cdiblum  dumrdpU 
citcorufauorc,concinuari  pof- 
fefsiodicitur.vtinfimili  pluri- 
bus  confirmat  Tiracj.dc  mortej 
6  .&  7-part.  i  .declaratio.  pcr  co- 
tam.Magnopere  igicur  lxdere- 
tur  maioracus  fucccflbr ,  fi  fadi 


tuco  caucutn  eft,pouctsioncdc- 
/undti  in  hxrcdcm  concihuaii, 
hoc  rcmediu  eft  copacibilc.  cu 
rcmcdio  prouenicti  exl.vlt.C. 
dc  cdifto  diuiHadcdocet  Bald. 
in  rub.n-i  3-dc  cau.po_.&  ptop. 
Iafin  l.fi  forori ,  n.  i\  vcrft.  _W« 
ta  tamen.C.dc  iurc  dcHb.  Barb. 
c6f..5  8.n.i5.1ib.i.Dcci'c6fi.84. 
ri.  i  .Iib.  i  .pro  quibus  cft  tet.in  1. 
l  .C.dc  donaiio.quc  fub  modo, 
du  probac.reive  -ficaclone ,  qux 
copecic  de  iurc  fpcdali,non  cx- 
cludere  remediu  Ordinariu  co- 
dfctionis  obcaufam:&  in  fpecic 
legis  45.Tau  refoluit  Crcg.  gl. 
1 3.ad  fin.in  l.i.cic.i4.p.6._\zeu. 
inUkcic.7.1ib.5.C6p.n.4.Quo- 
tics  enim  duo  rcmedia  com- 


tur  maioratu.  iuuui«i ,  -_  . 

poircfsionc,&  corporali  apprc-  pctunt,  ordinanum  fcihcec ,  & 
neTione  priuatus  cxiftercc  pro^  cxcraordinarium,ica  funt  com- 
pccrlcgalcnitrariflationcm,co-  paubaia,vcfimulcocuincpor- 
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fmc  Bald.inl.i  nu.io.Cdciu- 
rc  cmphycco.&  in  1.  in  prouin- 
tiali.  §.  i .num.^.lF.clc  noui  opc. 
nuntiar.  vbi  Angel.  nurner.4. 
Alcx.in  d'ict.1. 1  .$.in  opcris,nU- 
mcr.i.  Iaf.  in  1.  clam.  pofsidere. 
$.quiadnundinas,num.  54.6°. 
de  acquir.poilcf  Corneus  conf. 
aoi,num.7.1ibr.4.Socinus  Iun. 
confi.35.num.i  3-lib.  j.  Afflidt 
dccif.  3  ztf.Sforcia  dc  in  intcg.rc 
ftitutioncquxft.  17.art.Lnum. 
jt.Mcnoch.dc  adipifccn.rcmcd. 
4-num.414.ad  rincm.Simiiiquc 
mojoprxdiclusmaioratus  fuc 
ccifor  hon  pnuatur  rctincn-  *^ 
dx  pofTcfeionis  remcdio  a  iurc 
communiinduwto  ,I'cct  pofsi- 
dcat  cx  leeali  tranflationc :  ci 
enim  competit^vt  fupcrius  dixt 
mus,  rcfpcctu  ciuilis  pofTcfsio- 
nis,  feparatimque  &  coiundtfin 
his  rcmcdijs  vti  poterit,vt  in  Cu 
"mlli  idcm  cautum  cxtat  in  in* 
tcrdiclo  Vci  pofsidctis  &  in  rci- 
vcndicacionc,glo.vItim.in  l.or» 
dinariji  C.  dc  rcivcndicatione> 
glo.  s  .in  l.dc  vl  fh  dc  iudici  jS,6c 
in  indiuiduo  confuluit  Paul  de 
Caftro  confi,78.nu.  1.  lib.z.  do-» 
ccns,rationc  ciufdc  rci  poflc  Ci* 
mulprop oniintcrdidum  rcti? 
nenox^rcfpcctu  fcilicct  diucrfa* 
rupqncfstonu^ciuilis  inqua& 
naturalis.vtin  cafu  noftro  iill$ 
vcrbis,/^»  /"<iwm,inquicPautiJ§> 
von  obJianttbm,contrarium  efl  di~ 
cendu.cuU Un.b  ditlus  aUor  dt* 


teteitinere 

bcncfutjfc,$)cffc  iudifOjmm » 
male  apjfellatu-}nam  pgfito ,  qubd 
tprimk  effewerujctlicetduod  <vi 
dtretur  tn  libeUo  duo 

fofjeJforia3rctinendd}  %)  adtpifci 
d*  poffcfssonisttamennonfuit  Jibi 
ipjicontrariusjoaubddiucrjisre- 
JJtcisbus potutt  hu  facerejctlicet 
intentarepojjefjorium  rettrumfe 
refteBu  pojjcjstonis  cimUs  > 
altudfattcet  adtfi{fcentU,re#e- 
ftunaturalu.ldcm  Paulusconf 
x  34-nu.  1  .z.col.vcrfic.  ptim* 
adprimum. 

Sed  quanuis  quoad  inrcrdi- 
<tumacUpifccndxuinul&  rcn 
ncndx  fupradi£ta  ver&ima  Sc 
reccptifsima  iint:  quod  attinct 
vcro  ad  intcrdictum  rccupcraii 
dx.vt  fcilicct  hoc  quoquc  agcn 
ti  fummaiusimo  Tcnutx  rem$ 
dio  compctat.vt fupra  mcnnn } 
pus  ,maioris  dlfncultatis  cftj 
cumhocintcrdiclum  cicatutn 
dccur,qui  vipoflefsionc  dcic* 
&uscft.|.rccuperandx,Inftiru. 
dc  incerdictis:tum,nam  vthuic 
antcrdido  locus  fic ,  duo  requi- 
1  iltur ,  vt  vcre  fcilicct  pofsideat 
is  qui  dcicijtur,&  vt  vcrc  poflcf 
fionc  amifcrit ,  glof.comunitcc 
rcccptain  1. 1 .  J.intcrdictu  aur^ 
hoc ,  vcrb .  PoJsidchat)vzt(.iun»} 
tahic  duoneceJfaria.ff.de  vi  &  vi 
armata.C6pcrtu  tamc  eft.violp 
tcrdcijcinopoHcillti  qui  in 
poirdsloncm  vltimi  poflctToi 

couci* 


Digitized  by  Google 


Caput  Vigefimumquartum.  247 


continua.  i  contcn dit :  a  legali 
cnim  poflefsionc ,  quando  quis 
certus  po.flcflbc  cft.fieri  non  po 
t.it  vt  deijciatur :  &  ira  in  ccrmi 
nis  ip  diuidualibus  ftatuti  tranf- 
fercntis  poflefsioncm  ipfo  iurc, 
vtfciiiccthxres,antequam  ap- 
pfckcndatrcalenEh&corporalc, 
aclualemquc  poflefsionem ,  no 
polsit  intcntarcrcmcdium  rccu 
perandx>docuit  Albcricus  in  1. 
i.§.deijcicur.  fF.de  vi.anura.  i. 
Francifcus  Curtius  Senior  cof. 
7t.num.  3.Baldus  in  autlicntic. 
«lcfuncto.anum.^.ad  S.C.Ter- 
tullianum.  Alcxandcr,qui  com 
tnuncm  dicit ,  tam  vctcru  *qua 
rcccntiorum,  in  1.  in  fuis,  nu.6. 
#.dc  libc.&c  pofth.Tiraq.  innu- 
mcros  huius  opinionis  rcfcrcns 
dc  mortc.6.part.decla.4.nu.2. 
'30  Sed  nihilominus  noftrates 
Iurifconlultos  dctcndendo,qui 
in  hac  funt  fcntcntiaj  vt  hoc  in- 
terdiccum  recupcrandx  fucccf- 
fori  maioratus, quauis  non  ap- 
prchenderit,c6petat,id  ea  ratio 
.ifccuenire  iudico,na  poflefsioa 
legc  noftra  tranflata,vera  cft,  &c 
110  fiCta.vt  fxpe  a  nobis  ditcum 
icxtat.  Rurfus ,  quia  vcrc  dtiam 
»qui  iuccederc  in  maioratu  con- 
tcndic ,  poflcfsionem  actualem 
amittere  videtur ,  fi  cam  rcpe- 
riat  pencs  illum ,  contra  quem 
a&ioncmTcnutx  proponicre- 
(pcctu  itaque  illius  naturalis  & 
ac  lualis  poifcfs  ion  i  s  ab  alio  occu 


patx  &  decetate>,remedium  re- 
cupcrandx  cu  cxteris  intcrdi- 
dis  feparatim  &  diftin&e,vcl 
coiunctim.diucrfis  tame  rcfpc- 
ctibus,vt  fupraoftendi,  propo- 
ncre  potcrit.cu  in  co  cocurranc1 
caduoqux  dcfidcrauitAccurf 
ind.J.inccrdiccuautc  hoc,d.l. 
1. fT.de  vi,  vera  fcilicct  poflcfsio 
nis  trasfuflo,&vcraquoq-,aclua 
N  lis  poflcfsionis  amifsio,vt  hic  co 
cingic.PlurimuergodirTerc  ca- 
fus  noftcr  &  legisTaurincnfis 
"  tranflacio  a  tranilationcjtacuta- 
rja,nabencficiuitatutin6  cope 
tic  cotra  cuqui  poflefsionc  oc- 
cupaucrat,&ideo  cu  adipifcedc. 
rcmcdiu  116  copctat ,  nec  potc- 
rjtcopctcre  rccupcrandx,  vt  in 
d.c.^S.dcmonflrabimus:  cx  lc  • 
ge  vcro  Tauri,ctia  fi  ab  aiio  oq- 
cupata  poflcisio  hc ,  transfcrtur 

*   fi        rr  ' 

tamen  in  lucccilorc  maioratus, 
idcoquc  rcmediu  Tcnucx»po- 
tcft  proponcre/m  coquc  omnia 
tria  inccrdicta  diucrfis  rcfpcccl- 
b*accumulare,iuxra  fupcriore 
rcfolutionc.Quib*  &  illud  addi 
<Jcrim>ctia  inindiuiduo  ftauTti 
vcri'cflc,rccuperadercmcdiiivi 
.  lftatuti  &cofuctudinis  copctcrc, 
qua\iis  adipifcedc.  bencficio  h$- 
rcs  v  P  no  fuerit,vt  coftaccrplu- 
rcs  rcccfens  opinatur  Tiraq.  dc 
mor.6  .p.dccla.4.a  nu.  3.  vfq,  ad 
vlt.qui  omnino  lcgend'  cft,pro 
vtraq;  cnim  partc  difputat,  plu 
rimafundamcnta  adijcicns. 

CL4  Poftrc- 
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Po(tr;mo  necU  omifcrim,  proponi,&vnu  tanru  inrctari, 

prxdidh  rcmcdia  &  intcrdi&a  6c  hoc  pretcrmiflb  &  ncglc&o, 

poirciroria,qux  fimul  8c  coniu-  ad  altcrum  rccurri,  cx  Dcciana 

ftim  in  cafu  noitro  accumulari  con fi  4i.nu m . y.lib.  3 .&  cx  Ca- 

pOillmt ,  poflc  cciam  fcparatim  ucdo  dccif.  1 5  .nu.20.par.  i. 
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TENVTA  AN  COMPETAX 

immediato fucceflori  fun- 
datoris, 

■ 

* 

CtAFVT  XXV. 


NTERIORI 

capid&h^cqug 
ftio  anncdfcitur; 
an  rcmcdium  di 
1CtxIcgis9.com- 
pctat  ci,qui  e  ft  primus  maiora- 
tus  fucccuor,  atiquc  immediati; 
ab  ipfo  inftitutore  maioratus 
poilclsionem  capit,(itque  lcglti 
mapcrfonaad  a&ioncm  Tentt 
tx  proponcndam :  an  vcro  folu 
prxdidx  Tcnutae  bcnchxium 
dctur  fccundo ,  fcu  vlterioribus 
primogcnij  fucccflbribus .  Qu£ 
quxftionem  cx  noftraribus  pti 
musfuit  quidifputauitdo6ti{si 
mus  Antonius  Gomczius  in  1. 
45.Tauri,nu.i  17-quiprovtra- 
que  partcaffirmatiua,  &  ncga- 
iiua,hin  Jamcnta adijcicns:,  in 
eacft  fcntcntia,  vtrcmedium 
Tcnutx  tamprimo  immcdia- 
*o  fucccilori ,  quam  cxtcris  (q- 
quentibus  in  gradu  compctat; 
cumrauolcgum  Regiaru  oni-. 
nibus  conucniat.  Scd concrar  ii 


•  .1  .  .  I 


fcntcn  tiam  vcrioretn  exiftimat 
pcrithsimus  Molina  dc  primo- 
gcnijs,lib.3.cap.  i  j.num.  40. 6t 
duobus  fcqucn tibus ,  qucm  a d 
lrtcram  tranfcribit  &  lequitur 
altcr  Molina  tomo  3.  difputa- 
tionc  6  3  8 . n u me.  t .  &  Docto r is 
Molinae  opinioncm  amplecYi- 
tur  Vclazquczdc  Auendano  in 
1  ■  45  .Taurijgloif  3.  numcr.  3.  & 
quibufdam  ratiombus  coniir- 
matj&pro  ca  allegai  i  folct  Ema 
.mtclts  Coftse  doctrina  de  fuccef 
jfionc  Rcgni.4.diifcrctia,ycrfi- 
caXoHjidendum  auttmtfa\,  145. 

in  arttiquistqui  tamen  id  non 
probat.  Fundatquc  Ludouicus 
Molina  fuam  bpinionem  in  1. 
4  5  .Tauri,que.  hon  de  inftituto- 
rc  inprimunl  inftitutum,  fcd 
de  fubftitutoin  fubftitutu  pof. 
fc&ioncm  transfcrt .  Rurius, 
quia  omhia  prxdi&c  lcgis  vcr- 
ba  diriguntur  ad  fequentes  in 
gradujdcnotant  itaquc,  alium 
iuccchiilc ,c ui  Jiqucns  in  gradu 
Q^j*  fuccc- 
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fucccdat  j  cum  inftitutor  gra- 
duni  nofaciat :  &  quia  planius» 
&  apcrtius  potuit  inftitutor 
prouidcre  primo  nominaro, 
quamvltcrioribus:  &pr6bart 
cius  opinionem  arbttratur  in  L 
7.titu).4.par.5.dciurc  commu- 
ni  in  Lquoties.Cdc  donationi- 
bus  quxfubmodo.vbifircsdo 
natur  ca  lcgc ,  vt  poft  mortcm  1 
donatarij.velpoft  ccrtum  dicm 
ad  alium  dcucniat,ex  co  dic  do 
minium ,  &  poflcfsio  ipfo  iurc 
in  fccundum  donatarium  tranf 
fertur,non  vero  tranfit  de  dona 
te  in  donatarium  vt  fimili  ra- 
tionc  idcm  dicamus  in  termi- 
nis  lcgis  45 .  vt  polfelsio  ciuilts 
&  naturalis  in  primum  fucccf- 
forcm  ipfo  iurc  tranflata  non 
fit,  fcd  in  fequentes  ingradu 
transrcratur  poft  mortc  primi 
fucceiforis .  Scd  licet  hac  ratio- 
ncs  &  aucToritas  grauifsimi  Do 
cloris  mc  magnopcre  moucat, 
non  tamen  diflcntio  ab  Anto- 
nij  Gomctij  fcntetianatioenim 
legis  tam  prmo  fucccflbri » qua 
cxtcris  conucnit,  nulloinnoc 
difcriminc  coftituto:  tota  enim 
vishuiusquxftionis  in  cover- 
fatur,  an  hic  primus  fucceflbr 
fuccedat  in  bonis  v inculo & re- 
ftitutioni  obnoxijs ;  &  fi  hoc  pre. 
luppofitum  ab  co  vcriticctu  r  ,ci 
ncgarl  nequeunt  omnia  auxilia 
pofleflbria  introdu&ain  fctuorc 
illius,  qui  piimo  w  maioratu 


fucccdit .  Imo  primi  hacredeS 
omnium  cauerorum  fauorabi» 
lifsimi  funt^ac  etiam  dilc&ifsl- 
mi  a  maioratus  inftitutorc»  i. 
cjuifquis.J.  i  .vbi  omncs.lT  dc  lc 
gatis  primo.l.quotics,in  prlnc* 
S  dc  vfufru&u.Lqui  folucndo* 
m  2.  ff.de  harredibusinftit.cum 
ahjs  fimilibus  lcgibus,quas  co- 
gcfsit  Tiraquclius  dc  primogc 
nijs.  1 9.qua:ft.  numer.  3»  lcxo^uc 
fempcriudicio&voluntati  in* 
Ititutoris  nititur.hkutietiam  te 
itatorlegis  nititur  difpofitione, 
in  lJixrcdes  mei.J.cum  ita,vbi 
DoOorcs  latifsimcVff:  ad  S.  C. 
Trcbellian.cum  hhqu^  adno- 
tauit  TiraqucLin  rcpctitioncL 
il  vnquam,verb.  fuJceperitMt- 
MStfutntT.l+.vtifi.fedittudhk 
^uarcC.dc  rcuocand.donat.dif 
potuio  namquc  lcgis  &  infticu 
toris  maioratus  a  pari  procc«- 
dunt.l.feruus  hac  lcge.ff.  de  ma 
numif.  l.cum  quidam ,  verfic. 
yucadmodumcmm.  C.dc  vcrbo. 
figniric.  glofl".  in  1.  i.fchoI.2.C. 
dchisquibusvt  indignis.  Igi- 
turvt  hanc  rationcm  conduda, 
planc  fcquitur ,  fi  lcx  45.  voluit 
indulgerc  &coccdcrc  id  priuilc 
gium  fubftituto,vt  in  cum  traf 
feratur  poflcfsio  ciuilis  &  natu- 
ralis,&  fic  pofsitTcnutam  pro- 
-ponere,  inciuilc  efle,  id  inftitu?- 
to  dencgare ,  cum  hic  ordino, 
priuilcgio,ciigniutc  &  cxtcris 
pracrogatiuispofteriorcs  nonri 
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naror  prxccdac.-i  dcocjuc  fubfti  • 
tusiniticuti  naturam  fcquitur, 
aflumitquc  ipfius  omncs  quali- 
tatcs.cap.Ecclciia,  in  primo ,  vc 
licc  pcndctcl.fi  cum.$  qui  in- 
iurlarum.  fF.  ft  quis  caution.  & 
vi  fubrogationis  diftum  dc  vna 
pcrfona,  trahitur  ad  aliam ,  ciia 
in  correctorijs,odiofis,vcI  cxor- 
bitantibus.l.itcm  veniunt.$.vl- 
timo.Edc  pcticione  hxrcd.l.  li- 
bcrtum.$.  fcnacus.ff.de  ritunu- 
pciarum.Lfi  fcruus  plurium.  §. 
j.l.lkcc  Impcracor,codcm  ticu. 
Puco  icaqucalcgc  conccrta  in 
fauorem  fubfticutorum.cadcm 
prouifa  ccnfcri  fauorc  primi 
inititutiicum  nulla  diucrlitatis 
ratio  rcddi  qucat,  imo  vrgctior 
Cit  pro  pcrfonainftituti  fccun- 
dum  fupradichm  dodtrinam. 
Ncc  inhciaii  potcft,  maiora- 
tum  ctiam  dici  pollc  in  vita  in- 
ftitutoris,prxcipue  cum  irrcuo 
cabilisco  viucntc  fuit  cfFcttus. 
His  icaquc  bonis  rcfticutioni 
obnoxijs  indulgcridcbcncom- 
niapriuilegia&  qualitatcs  bo- 
norum  maioracus,  quia  vna  ca- 
demquc  rcs  non  debcc  diucrfo 
iurc  ccnfcri.l.cum  qui  xdes.  ff. 
dc  vfucapion.l.vlcima.C.dcco- 
muni  feruo  manum.Et  quando 
donatio  a  principio  irrcuocabi- 
Jitcr  fic.pcrfcwtx  donationis  pri 
uilegia  habcrc,tam  rcfpcccu  pri 
mi,  quamcxtcrorumdonaca? 
jiorum,ccniaBald.incap.i.J. 


vltimo.dcfcugoGuard.anum. 
1  .Paulus  dc  Calt.  in  1. 1  .C.qua- 
do  non  pctcnt.part.Dccius  con 
T1l.i07.pcr  cocum.Gozadin,co- 
fil.io.num.ic.IdcmBaldus  in 
authcn.fi  quas  ruinas,numc.  6. 
vcrflc.  iuxta  hoc  <jUdro,C  dc  fa- 
crofan&.Ecclcf.Barrolus  in  1.  vc 
iurifiurandi.  J.libcii.  ff.  dc  opc- 
ris  libcrtorum ,  idcm  Gozadin. 
confi.75.num.  i.Iusquc  acquifi 
tum  ipfi  maioracui,&  in  co  no- 
minatis ,  indiuiduuin  cfl ,  nec 
fcindidebcc,  icavcin  pcrfona 
vnius  diucrfum  ius  conltitua- 
mus,quam  in  pcrfona  alccrius, 
contra  rcgulam  lcgis ,  IdquoJ 
hoArum,&  contra  cap.  Quan- 
uis,dc  rcfcriedib.*.  docec  glofH 
in  cap.nofli,dc  clectionc,  Ar  ch  i 
diaconusin  cap.ccrre,vcrb.mu 
to.  1  z.quxfk.i.ute  Tiraqucl.  in 
l.boues.$.hpc  fcrmone,  limica- 
tionc  23.  nu.  5.  ff.de  verboruni 
fignifi.Ripa  refpon.  1 3  i.numc. 
3 S.cxprcllc  Dccius  confil.  239. 
a  num.4.vfque  ad  8.Spcculacor 
tit.  de  emphytcofi.$.  nuncalir 
<\\.n,vcxh.(tptu4gcfimb  yudrtturt 
£cclcjiatmimc.9  i.Alcx.confil. 
*4  n u .  3.  lib.  5 . Barth. Soci  n.cof. 
i3*.pcr  tocum.libr.z.  &  confil. 
zyz.num.  t  i.codcm  llbr.z.Nec 
Molinx  fundamcnca  vrgcnt; 
nam  quanuis  lcgis  45 .  vcrba  ad 
fequentes  in  gradu  dirigantur, 
&non  ad  priinura  luccciforcm , 
ratiocfl.qui^fe^ufcius  cucnis 
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quxftao^&fucccfsionis  contch 
tio  in  lecundo ,  &  vltcrioribus 
fuccclToiibus,qaam  in  primo 
commato :  lex  itaquc  45 .  cafus 
uui  frc.jucntcr,  &  facile  acci- 
dunt,fcubit,  non  cos  qui  raro 
7  cueniunt :  hi  tamen  fi  incidant, 
fublegisgeneralicate  comprc- 
heniuncur,fufficitenim,a  lcgc 
vnum , auc  alccrum  incroduci, 
vc  c£cera,qtME  ad  eandcm  vtilk 
-tatcm  &  cuJcm  fincm  tcndur, 
&mquibuscademratio  verfa- 
*ur,difpo(ita  ccnfcantur,vcl  in- 
tciprcratkmcpofsint  fupplcri, 
iuxt-a  lcgem  Non  poffunc,cum 
lcge  fcqucnci.fT.de  iegibus.l.  na 
adcad  nequclcgcs.l.&idco.eo 
dcm  tjtul.&  adnotauic  Budcus 
in  annotationibus  ad  Pade&as* 
irt  l.i  .ff.dc  iulVitia,in  finc  princi 
pij.Nccopinioni  praedicc*  offi 
ccrc  poceit  decilio  lcgis  Quo- 
g   tics.  C  de  donacionibus  qux 
fub  modo,cui  limilis  cft  didt»  1. 
7titu.4part.5.ibi  cnim,fi  rccte 
MoIinaanimaducrtiifct,primo 
donacario  in  vica  donacoris 
tradita  fuit  rcs  donata  ea  condi- 
tionc,  vtpoftcerrum  diemin 
alium  dcucnirct,  in  qucm  ait 
lcx.dic  aduenicnte,ipfo  iurcdo 
minium  rci  donatx  cransfcrti, 
ex  dict.l.quoties,  &  ncdum  do- 
minium ,  fcd  &  pofTefsionem, 
cx  d.l.Particoedcgis  icaquc  pro- 
uifio,&  eius  remedium  in  feciU 
do  donacariolocum  habecjpri- 


mus  -cnim  lcgali  trailflacion* 
opus  non  habutt,  cum  ipfc  de- 
nans  in  eum  tranftulilfct ,  &  ci 
rcm  tradidife,  v't:iia  Panit± 
legis  verbaoftendunt :  Dci<  tai 
heredad,  otahofa^ue  hi  labi  n,i 
yueto  efeutlmes ,  e  te  afintuechis 
•deta  jajvaMldta,  otalitipo^vr 
cuti  idcm  diccrcmirs ,  qtianck 
qi.ismaioratum  inftitucs  cum 
tradet  pi  inror.ornhiato:  nam  6 
inftitutor  moriatur  ,  nihil  cft 
quod  transfcni  polsit  m  luccdf 
forcm,cum  ipfcncdum  habcat 
poffclsionemciuiiem,  naturale 
&  corporalem,  fed  &  adhiakm 
&  rcalem  detentioncm,  &  infi* 
ftcnciam  rci,&  fit  lcgalis  poffcf 
fio  lcgis  4> .  nccelfaria  non  fuifc 
ci,cui  taclo  hominiscam  aoqui 
fiuit  Si  timcn  imtitutor  maio* 
ratusin  vicaeum  non  tradidif- 
ict  primo  inltituto,  &  nomina^ 
to.ncceffaiio  poft  cius  mortettl 
poflc  fsionc  continuari  de  mor*. 
tuoin  viuum,&  vrfanquc  po£ 
f-fbioncm  transferri  in  primtl 
fucccfforcm  cx  vi  &  potcmia  !e 
giS45.fatcndumccnibo.  Qua* 
doctiinaveiifsimacft  ex  trodi* 
tisabSpeculatorcvbi  fupradc 
cmphytcofi,num  9 1»  dum  pu* 
tat,quando  rcs  cft  tradita  duO- 
buspro  indiuifb,  in  portion* 
pofteaaccrefcetc  nouacraditid 
ne  non  cilc  opus.  ldcm  arbicra* 
tur  Dccius  conft.ii6.nu.i.&9» 
Infcrcur  crgcmaioratufcmel 
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tradito  ipfi  primo  fucceiTbri, 
nouam  traditionem,  ncc  poflcf 
iionis  traflacionem,  nccmifsio- 
ncm  rcquiri  poft  mortcm  infti 
tucoris,u  ipfc  in  vita  irrcuocabi 
litcr  tradiacrati&  fic  lcgis  cffc* 
ftuslblumlocumfibi  vcndicac 
in  fubftituto  poft  mortcm  infti 
tuti,in  qucm  ipfc  inftitutus  mo 
ricndo  transfcrt  maioratus  pof- 
fclsionem,  &  ipfc  iubftitutus 
continuatlegisminiftcrio;  do- 
cet  Alexan.confi.87.numcr.  8. 
lib.tf.Guillclnius  Bencdictus  in 
cap.Raynuntius.vcrb.fi  abfquc 
libcris  in  z.nume.z3.dc  ccftam. 
Chaflancus  confi  5  3-numc.  j  i. 
Dccius  in  l.cradicionibus,num. 
i^.C.dc  pactis.  Aymon  confil. 
i9.num.9.1ibr.i.Quo  percinet 
alia  Iafonis  doctrina  in  I.  vltim. 
nume.  1  z.ff.  de  pac~tis,vbi  ait,ex 
ftipulatione  propria,vcl  altert* 
pro  ipfointcrpofita,ius  acquiri, 
&  rurfus  donationem  a  noca- 
rio  aeccptatam  ad  hxrcdcs  craf 
mitci.dc  effc&us  pcrfe&ae  dona 
tionis  &  craditionis  fortiri :  iate 
Corncusconfil.i37.anumc.  1. 
lib.  1  .Socinus  confi.  5  3.  num.  4. 
iib.  1 .  Vc  cx  his  infcrri  pofsit,fc. 
mel  maioratu  tradito  vcro  fuc 
cellbri  inftituto  &  nominato 
abipfo  fundatorc  &  infticuco- 
rc,alia  tradiiione  &  in  poffcfsio 
ncm  mifsione  non  clTc  opus.cu 
tam  iuris,quaUcYidominUS  & 
poffcffor  effectus  fitjquibus  ad* 


hxrec  decifio  textus  in  cap.i. 
de  feudo  Marchix ,  vbi  proba- 
tur,fac~ta  conceisione  feudi  vni 
dc  agnatione,hoc  ablquc  defce 
dentibus  dcfunc~to,tranfircfeu- 
dum  ad  proximtorem  tranluer 
faiem  ;  quafi  dicanius,  in  hoc 
poft  mortcm  priini  inueititi 
tranftationem  fuillc  nccelfa- 
riam;  ille  nanque  qui  primo  in- 
ucftituram  &  coccfsionem  ac- 
cepit,non  vtittir  iure  transfere- 
dipcr  modufictu.cum  ipfcper 
modum  verum  polIHsionem 
fucrit  na&us:  imb  vcrum  eft,cx 
traditionc  primo  donatario  fa* 
cta,  cxqua  dominium  in  eum 
fuic  cranflacum,omnibus  iubfti 
tucis  in  infinitum  acquiri  aduc- 
nientc  die  donacionis ,  &  in  cos 
poflefsiancralcgalcm  transfer- 
ri  fimul  cum  dominio  •,  ipfi  ta- 
mcn  primo  donatario  nihll  traf 
fcrri  potuit  pcr  mortcm  donan 
tis,cum  dominium  &  pofTcfsio 
ncm  eo  viuo  haberct ,  &c  re  do- 
nata  frucrctur:de  qua  rc  vidcni 
duscft  Dcciusnum.i+inltra- 
ditionibus.C.dc  paOis.Chaffa. 
ncus  vbi  fup.  Aymon  dict.conf. 
i9.num.9.&  plures  relati  a  Te- 
Uoinl.z7.num.z.  Et  confirma- 
tur  harc  «pinio  cx  1. 17.  Tauri, 
ex  qua  probaturrfi  patcr  maio- 
ratum  de  tertio  bonorum  jnfti- 
tuiffet,illum  rcuocare  poflc,nifi 
tradidcrit  poffcfsionem  di&x 
meliorationisjquQ  cafu  irreuo- 

cabilis 
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cabilis  erVicitur,  cknniniumque 
&  poifclsioncm  cx  traditionc 
liiiiis  nancilcitur.  Conftac  crgo 
cx  hoc  textu,quando  quis  in  vi- 
ta  polTcfsionem  tradidit,  nihil 
poit  cius  morccm  transfcrri 
polTc ,  ncc  poifcisioncm  conti- 
nuari ,  cum  tradcns  non  poilc- 
ditfct  polt  traditionem  fa&am; 
icc*  vcio  cttziyii  ipfe  maioratus 
inrticutordonaflctpoft  mortq 
tunc  cnim  tam  in  primum  do- 
natarium ,  quam  in  cxtcros  fc- 
qucntes  in  gradu  poiTcfsio  craf- 
ferrecur,&  fcnucx  locuseiTcc, 
iuxcadictx  legis  decifionem. 

RurLs  &  vrgentius  fuadc- 
tur  hxc  opinioi  ex  doctrina  Pe- 
lagij  dc  Mieres.  i>.  partc,  quxft. 
35.ad  finem.dum  cx  Gregorio, 
Antonio  Gomczio  &alijs ,  do- 
ccc,ad  hoc  vc  maiorarus  irreuo- 
cabilis  fit,  &  remcdia  pofleflb- 
tia  primo  infticuco  compctanc, 
facis  cfTc  ,  fi  dctcntio  maioratus 
fit  tradita,ccfi  non  cradacur  pof- 
(cfsioJErlicec  non  ignorem,co- 
trariurn»ccnfuiflc  Pcralcam  in 
l.vnura  cx  familia,nume.n.  If. 
dc  lcgac.  2.ibi  :§»od fi  quis ftmpli 
citerdetineat,%)  transferat  dete- 
taticnem  in  filium  melioratum 

juffccr9ttnificum facerct  <z/erum 
fojfcjjorem,  quod  actlnct  vcro 
ad  qiixftioncm  noftram ,  vtra- 

2uc  opinio  cam  coflrmat:  nam 
vcra  craditio  intcrucniat^ul- 


remed.pofTelTor. 

li  dubium  fuit,poflefsioncm  fta 
timquxii ,  &  hc  poit  mortdri 
non  trasferri.curn  in  vkatrani- 
latafuirfcc.  . 

Facit  ctiam  pro  hac  opinio» 
nc  communis  6c  rcccpta  do&u 
na  ad  prxdictam  1. 1  7.Tauri$ea 
ncmpc,vt  ad  irrcuocabiiiiatcni 
maioratus.fuffrciatquem  con- 
ftitui  po/frflbrem  nominc  pri- 
mo  nominau  &  initicutijtradk 
Mieres  plurcs  reccnfcns  in  prn 
ma  part.quxft.36,num>4.Si  igi 
turtradkio  pofiekionis  fufrkic 
per  modum  fic~tum ,  vel  cx  eo 
conftat,fi  vcra  traditio  intcruc- 
niat,abfquc  controucrfia  opi- 
nioncm  noltram  admiccedanu 
&  quanc;uam  fciam  controucr- 
fum  fuifle,an  ad  hoc,  vt  pcr  co- 
ititutumirreuocabllis  malora- 
tus  fiat  ,  rcquiratur  acccpta- 
fio  primi  donararij,faltcm  tacl- 
ta ,  &  in  vnam  dc  altcram  par- 
tcm  inclinctGrcgorius  fibi  coii 
traiiusini.4.tit.4.vcrb^w/<7/K* 
da  /as/r,par.5.&  in  1. 1 .  titu.  1 1. 
gloi.magna.cadcmpartita,  & 
ncgatiuam  admittant  Couarr. 
lib.  i  .variar.  rcfolut.cap.  1 4.  mi. 
1.  &  Antonius  Gomczius  d^ 
donationibus,  cap4-a  numc  3. 
&  difputct  Micrcs  in  tota  qux^ 
ftionc  36.part. i.fed quoad  rcm 
dc  qua  agimus,qucjibct  opinio 
camfirmac:  nam  cum  exveri 
traditionc  acccptatio  fcquaturi 
&  transfcratur  poflcfsio,  &  do» 

minium* 
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tamenaduocationiiConfilium 
Rcgium  dc  Tenuta  cogixfcc- 
rc  non  poteft  ;am  huius  ccgni 
tio  priuatiuc  ad  Senatum  pcrti 
neatjnccfitquidaduocari  pof- 
_t,cumaiiauibunalia  omnino 
incompctentia  nnt,vt  inferius 
cap.59.doccbimus. 


minium  in  primum  donataiiu, 
nihil  ei  quxri  potcrit  pcr  mor- 
tcm  traJcntis,vrMolinx  opi- 
nio  cx  dict.  L  quotics  probari 
pofsit.  Etita  rurfuscaucndum 
elt  a  Molina  dictlibr.  3.  cap.  1 3. 
num.^z.dumdocet^fialicjuan- 
do  dubium  vcrfctur  dc  iurc  pri 


mifucccirorisfjperamplifsimi  10      Rurfus ,  quiafidcTcnuta 

nc  Sc  agcndum  elt  iuxta  dictam  lcge 
5  .tit.y.lib.  5  .Compil.prius  cx  1. 
8.anteccdcnti,qux  clt  I.45  .Tau 
ri,ciuilis&naturalis  poiTclsio 
dcbuittransferri  in  vcrum  fuc- 
ceflorcm:nam  fi  hxctranilatio 
dcriciat,defccit  Tcnuta.  Admi- 
ror  itaquc.do&ilsimum  Ouic  vi 
rum  hoc  non  animaducriiflc. 
Abfquc  controucrlla  crgo  An 
tonij  Gomezij  opinioncm  ad- 
mitto,  &  cam ,  quanuis  ncncx 
iftis  rationibus  &  confidcratio- 
nibus ,  conftanter  dcfcndit  Pc- 
lacz  dc  Micrcs  in  tradat.  ma- 
ioratuum,  1  .part.quxft.a^.a  nu 
mer.i. 


&  fcdi- 

tioncs  cuitcntur,cius  cognitio- 
ncm  aduocarc  pofle  ,  &  quoad 
Tcnutam  dccidcrc  ob  publica 
tranquillitatemmon  vcroquia 
ciuilis,&  naturalis  poflefsio  le- 
gis  4c.indic.lum  primumim- 
mediatum  fucccflbrcm  tranlla 
taiit:longecnimcrrat.  Nam 
cjuanuis  vcrum  fit,  fupremum 
Scnatumcxvrgcnticaufa  liics 
aduocarc  poflcj  ita  tamen  aduo 
catio  ficri  dcbct.vt  dc  poflclsio- 
nc  ordinaria  ibi  cognofcatur, 
ilcut  in  alio  inferioritribunali 
cognofccndum  crat  j  pcr  viam 


SVMM<*ARI*A  CeJPITIS  xxvi. 


f  VI  originale maioratut infirumcntumnmojicndit ,anTc 

W    ■      nutam  proponcre pofsit. 
$    ^^lnrcmcdto  pojjcjforiocxccutiut  firiptura^ripnalurc^ui' 

ntur. 

•-   -  »  .  _ 

/  7{cmc' 
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s  i\tmediumdimhUdrt*ntnondaturmfihxrtd}fc^ 
4  £:fievtmpium  n p*>  tatur m  *rchiuopuUk$^dem  um/actt  ,nifi  antt- 
quifsimum/it. 

,  £xc*npl*mtefiat*ru  manuftriptum  nonprodeftadadiptfcendampof 
fersionemexediHodiutHadttani.  -  .  .  , 

*  Jnmaiorattbm receptumtftfirtpturamauthenticAmrtqmrt ,  %et  /at 
tfe  tranfumptum ,  etft  *  itttgatore  mhtl  opponatur. 

T  Htmcdium  txecutiuum  non prtilatur mfiei, aut exemplum otigmde 


t  StcutinbonuaUodtalibm  q) hxreditartJsfcrtpturaorigmaiU  retum- 
tur*dm;fiioncm  in poffefsionem,e*dem  obferuatto  t/i  m  borm  reftttur 

tiont  obnoxijs.  ■ 
6  AdTcnutam  non  requtritur infirumcntum  originalc,fed tantimtUud 

quodfidemfaci*t. 

1 0  Quanuu  lex ioquatur  de fcriptura pubiica,inteSigi  debet,  non  folum 
de  fcrtptura  originait,fedde  quacunquefcripturafidtmjhciente. 

11  Bxexemplart,prdftrtiminf*ctuamtqms,Tem 
iz  Keoulartterexcmpiumfidemnonjaat. 

u  Quanuu  exempium  autloruatem  habcat piurmm  t*beliionum,qut 
afferant  originaie  <-vtdsfft,nihtiominmfidem  non faciu 

1  +  W«:  Prtnccps  dt pottfiatt  ordtnarta  tjficcrtpotesl/vt  txtmpio  cre- 

datur. 

u  Extmpfumprobat,quandotranfumptumtftab  ipfonotarto,  *ntt 

quem  ortginaie fuit  confeclum. 
tS  £xemplumfidemf*ctt,qu*ndotudkuau&oritatt,$)partt  citAt* 

tranfcnptumeft. 

'$  7  £xtmplum probat  tx  teporis  diuturnitatt,tx  qua  prtfumttut  filen- 

ne  $)  authtnttcum, 
is  Ettamfifolennitasejftt  txtrinftca,  extemporU  antiquitatc prxfu- 
mendaefi. 

19  i\emedtumdtui  Hadrianijy  remedium Tenuusvalde  dislant ,  U- 

ceiambo  fummaria,poffcfforta,{t)  executiuafint. 
io  Matoratm  fuccefsio  reguiariter  competit  iurc /anguinis. 

2  j  Primogentj  fucceffor  non  dicitur  capere  ab  immedt*tq pradeceffore, 
<  Jid  dprtmo  inslitutert.  •  t 

22  Matoratm fucceffores  non fucceduntficut  haredes.fed ficut  confan- 
guinei.'    *  t 
Mj  tyuanuu proximitus  ab rvUimopofftffore reguietur,qm tamen  mjh- 
\  tutoris 
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tutcrit  confanguineus  non fit,fuccedcre  non  poteft. 
t+  KBenefictum  legis  njlttmd  duutaxat  competit  ex  mre  hdreditario,chn 

dctur  hdrcdt  fcrtpto  in  teftamento^pojfcjsioncmque petat  eorum  bono- 

rum,qud  dcfunaus poffedit  tempore  mortis. 
js  Qju petit  mittt  tn pojfcfsionem  ionorum  matoratusfolum prdtcndere 

debct  fuccedcre  tanquam  confanguineusrfuanuis  hdres  njlttmi poffef 

foris  non ftttfotcritquejitnfiituaturihdrcditatem  repudtarc,  matora- 

tum  rvcrb  agnofccre. 

26  r\emedium  dtm  Hadriani non prodefi  oftendenti qualemcumque fcri 
pturam\debet  enim  oslendt  abfqucvttio  ^vtfibtlt. 

27  T{cmcdiumpoffcfforiumTenutd  cxceptiones admittit  ad  impedien- 
dam  bonorum  maioratus poffcfstoncm,Quanuis  concernant  ettam  *v+ 
tta  mmfibUta. 

28  ln  interditlo  quorum  bonorum  nonfolum  quisdebet  prcbar  e  ad  hdre 
ditatem  effc  <TJocatum,fed  /cgitime  mocatum  cffe. 

29  Tcnuta,ft)  interdi&umQuorum  bonorum  dcjuiparantur. 

30  In  cditlo  dtut  Hadridm  cxccpttoncs  admtttuntur  ^Vtttj  wuifibiltsju 
modb  incontinentiprobentur^ 

31  Di&to  In  contincnti^rbitrioiudiciscommimtur. 

3»  In  remedio  Tenuu  non  rccurritur  adtudicts  arbttrtum,fed fuam  ex* 
cepttonem  proponens,probare  debct  tntra  tcrminum  infianttd. 

3 3  Bx  diui  Hadrtam  leneficto  noua poffcfsto  adtptfctturtcum  tUa ,  qua 
apud  dcfuntlum fuit,omnino  nsacaucrtt. 

3  +  Hdreditas  taccns  non  pofstdeU 

3/  Ex  aditione  hdreditatit  domtnium,ft)  cdtera  iura  tefiatoris  transfe- 
runtur,prdtcraudmpojfeftio,<]Ud  Jatium  requirtt ,  ft)  apprchenfionc 
hdredis. 

3  6  Poffeftio  apprehcnfa  cx  iditlo  dtui  Hadriant  noua  eft,    non  yetm, 

cjud  apud  defuntlumfuit. 
37  Particularis  fuccejfor  mediantccontraElupojfefiionem  nouamap- 

prchcndit,$)  non  iltamrfUd  crat pencs  tradcntem. 
3  S  Ex  bcneficto  Tenutd  non  confequimur pojfcfttoneni  *vacantem;conti- 

nuatur  cnim pofjcfsio  dc  mortuo  in  <viuum,  abfque  attc^ua  apprehen» 

fionc,ft)  tnpojfcfsioncmmifsionc. 

39  Ex  exterorum  fiatutis  pojfejsio  ccntinuatur  dedefunElo  in  hdrc 
dem. 

40  Ex  confitetudine  ,  $)  fiatuto  txterorum,  eadem  pojfejsio  tranfi 

^  mtttttur. 
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mtttttur , <judt  apud defuntlum  fuit , %)  nonncua  pofjcfio. 
41  £x  Ugt  4j  cadem pojjefsto  non  contmuatur  dc  mcrtuo  m  (ttjuenttm 

wgradujea  aliapofjcfio  nouajmtrfa^  «tjnncid, ,  nonnjctuSt 

tju*  apua  aejunlium  crat* 
4}  Jn  edttto  dtut  hadrtant  fru£? m  non  teniunt,  nttjut  ecrum  coH' 

demnauo  ,  *vel  ahjolutto  m  bu  Jummario  tudtao  fcri  po* 

ttsl.  ' 

43  Frudrus poft mortcm tefiatorisptrcepti ,  *x diui  Jladridni  hevef.cit 
h&redi  tu>n  competunt. 

44  Jn  Tcnutaexctus  naturaJtuBus  ^ucrdunt^  ah  ca jt  ufius  nonfepd 

vlltWf  UTv 

4/  Etji poH  hn^u  fitis  tepus  fuctejfordcclartturin  Tenutatnon  d  dtc at* 

clarattoniStfcd  d  dtc  mortu pofstdet. 
4<-  Diut  r. ddrtant cdiltu m  fotum  compctit  txtcfawcnto. 
4~>  Hentfctum dtui  Hadriam h*ttdi tantum  <i  niuerfali t.  wpctit. 
4  v  Jvj  tttuw.  m  ttctrta^dato cohauct  n.  tuktrjdlt ,  lcntj.cn.  utut 

df  tam  mnpvtttur. 
49  '/  tntf  vum  dtut  Hddriani  hyitdrio  non  im  'uigetur. 
j  0  Fit.tr  t  cmmjjai  «.  Unefcto  dim  h  aunani  ncn^audetjxifi  ex ptrjo- 

na  hdtedu. 

//  Tenutd  lemediumfucccffoti  mdkratusctmpctit^fiuc pimcgcnium 

tt/iamento  Jiuc  contrattuinjtttuatur. 
*z  Ediclum  dtut  J  adttanicomptttttnfitvto  in  tcfatrento ,  inoMc  Jfe» 

c :a! ts  nummatto  hdredu ct ntineatut  \tn  maio tau u  a  t 1  c ,(£, \ut da  Tt 

ni.td¥cmeammjatts ej,  ex<oMehurtsfrobdttjt.njuatumdu  juccef 

ftoncm  maioratus. 

sj  "Benefcmmlcrjs  njltim*  mn  cmpctit  atltfct  fw.  eurr ,  cui pofsidchat 
hona  tesl atoris  t empore  moftis  cHtsy  cmeutum^vi  ro  Ttnuu  compctit 
Juccejffortmaioratusyetiamcontra  cumsqut  tes  mat>  raius pofstdelat 
.  tt^porcmortisulttmtpojj-efforis. 

S4  Exfatvto  $/confuttudine*xtcrorum an trdnsfitatur pofcfsio « tct 
tJooccupata. 

Extdtttodiwfcddrianifolum  compettt  interdtUum  ddipifcend*, 
fropi.ffefsune  con(coucnda\fccejfort  ^Vttomaicratut  in Tenuta om- 
tua  intcrdiicap(.fcjjoriacomfttunt  contra  auofcuncjUt  cccupatcrcs» 
se  Edifr um dtut  J  adnam  cf  ttmeutumpojjejjortummcrum ,  ahfiue 
dumixttonc prcptutatiSi  . 

/7  Tenutd 
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/7  Tenuu  iudtcium   $)  interdiclum  haSet  propnetatem  «imix* 
tam. 

,S  In  rtmedio  Tenuu  >  yutdyiid  detrahit proprict*ti>  detrahit poffefi 
fioni. 

f9  lnrmedioTenuUnonattenditurprimAdpparentiaytnJpeEiio, &fi 

gura,fedrequiriturvera  ext/ientiafuccejforts. 
'40  Si  de  aliyttaiitcjnyua  infirumentum  origmale  ejfet produclum,cxe 

pium,citatoaduerjdrio)extrahatur)fidemjactt)acjiexprotocoiono- 

tarij  cxtraheretur* 
4t  Scnptura  qud  in  lite producitur,pro protocolo  haktur  t     yu*  ex  ea 

dcduciturjro  originaii  reputatur. 
€2  Copiatnflrumemiprodutliapudaclafifficitnjthtres  mittatur  k 

pojfejsionemjiicct  origtnalis  non  appareat. 
Cj  Siltte fimta,  originalisfiriptura producenti tradaturteXemplo  in lite 

manente ,  an  exemplum  ex  hoc  exemplo  traduilum fidem faciat. 
€4  Exemplum  traduclum  aduerfarijs  citatis,  an  ajimhabcat  cofiHra 

alios  cjui  citati  non fuerunt. 
*j  Citatto  adhunc  cffcclum fit/vt  <vitia,#)  dcfetlus  inHrumenti  injpi 

ct  pofsint>%}  contra  eos  cpponi* 
fa  Jn  IttcTcnuUtft)  maioratus  fuccefsione ,  fi exemplumparte citatA 
,  traduclumfit^mfacit^uoadomnes. 

i 

TENVT  A  AN  COMPE. 

tat,non  dcmonftrato  inftrumcnto 
priginali  maioratus, 

•  1  * 

P  1 

C  *A  P  V?  XXVL 


Vperioribus  capi  nutae  prbpdnendam,ilie,qui  irt* 
tibus  &alia  inci-  ftrumentum  maioratus  origi- 
dit  qua:ftio,an  fit  nalc  non  oftcndit.  Quain  rc  di- 
legitima  perfona  cendu  videtur,  in  rcmcdio  pof- 
ad  a&ionem  T«*      fcflbrio  qiiantunuis  fummarif- 

R  a  Timo 
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fimo  fcripturam  originalcm  re 
quiri:argumcn.tcx.in  l.  vlti.  C. 
dc  cdifto  diui  Hadriani  tollcn. 

5  cuius  remcdium  non  datur  nifi 
hxrcdi  fcripto  teftamcntum 
originale  producentl:  &  ccnfct 
Angclus  in  $.nihil  autcm ,  nu. 
3.1nftitutis,de  tcftamcntis.Grc 
gorius  glo-3.in  l.z.tic.  14.  parti. 
6.Gozadinis  confl.2 1 .  num.  1 5. 
&infidcicommillbita  cofuluc 
runt  Socinus  Iunior  confi.2.  cu 
ius  initium  e{i}fi*fertorit>us ,  nu. 
i.&2.&alijquos  rcccnlcr,  &fe 
quitur  TibcriusDccianus  cofi. 
1 8.num.2.&  8.1ib.2.doccns,et(i 
exemplum  reperiaturin  archi- 
uis  publicis(cu2e  publica  archi 
ua  a  lurilcofultis  tabularia  mo- 
numcntorum  publicorum  di- 
&afunt,vtinpiimapartc  Ru- 
bricx  ad  lcgcs  Styli,nu.43.  oftc 
di)tidem  no  faccrc,nifi  antiquif 
fimum  cnct ,  &  arbitratur  De- 
ciusin  Authe.Siquisin  alicjuo 
documcnto.  C.dccdendo,nu. 
13.24.&  3o.&con(i.i8.  n.^.ad 
fmem.Curtiusinprxdi&a  Au 

5  then.nu.4o.Quodadcovcrum 
eft,vtncquecxcmplum  teftato 
ris  manu  fcriptumprofitadadi 
pifccndam  poflcfsioncm.l.  1.  §  * 
n  quis  in  duobus.vcrfic.fed  etfi 
vnum.fJ.de  bonorum  poflcfsio 
nc  fccundum  tabul.ibi;  Sedttfi 
runumfecertt  quafi  tefiamcntum 
teiiator^altudQuafi  cxemplumjt 
auidcm  id  extat  auod  *volmt  tffe 


tcfiamentum,  bonorum  poffcfsio 
petetur fi  njcro  td  auod  cxem- 
plumcratjoonorum  poffefsio  pcti 
nonpoterit&zdit  Barbatia  conf 
38.ex  numcr.i.lib.4»  Decianus 
confi.  1 8.num>9-lib.2.&decidic 
lcx4i.Tauri,inCompil.l.  i.ti» 
tul.7.  libr.  *>\b\:Mandamosyquc 
cl  mayorazgo  ftpuedaprouarpor 
laefcrituradela  inlittucion  dcl> 
con  la  cfcriturA  dclaltcenttadcl 
%ey  quc la  dio ,  $)c.  Ex  quibus 
verbisfatis  clicitur,  ipfumin- 
ftrumcntum  originalc  inftitu- 
rionis  maioratus  neceflarium 
cffe,ncc  cxcmplatione  fufKce- 
rc:qu£  opinio  rccepta  eft  in  ca- 
fu  noftro,cum  agamus  de  reme 
diopolTeftbrioJummario,  & 
executiuo,prouenicnti  exl^j. 
Tauri,&  ex*1.9.tit.7.1ib.5.C6p. 
in  quo  lcx  prsecife  requirit  fcri- 
pturam  autheticam,necfat  eft 
tranfumptum,  etfi  a  litigatore 

6  nihilopponatur,vtOmnesDo- 
elorcs  arbitrantur  pcr  tcxtum 
ibi  in  ditt.I.  vltima.C.  dc  cdicto 
diui  Hadriani  tollcndo>  hoc 

*  enim  remedium  cxecutiuum 
non  prxftatur  nifi  ci ,  qui  in- 
ftrumcntum  originalc  produ- 
cit ;  quia  id  pro  forma  introdu- 
&um  cft .  I.  cum  hi .  §.  fi  prx- 
tor .  ff  dc  tranfactio.  &  probat 
fatis  ditta  lcx  vltima  ,  ibi :  Vt 
fi  ejuis  cx  affe  njel  ex  patte  in- 
ftitutuscopetentiiudtci  tefiamen 
tkmofiendcrit,#)c.  cuicouenic 

1.2. 
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l.i.tir.  i^.parr.tf.ibi :  Vtnicndo cl  fadat ,  vc  patet  cx  cius  vcrbis, 

hercdcro  dciantc  cl  yuzjyulor ,  c  lbiiStendo  tales  iat  dtchas  efcrittt 

tmjirando  carta  dei tes'iamento,  ras^ue  hagan fce:  dc  i ca  ad  illam 

tnquccracftabUcidopor  hercdc*  JegcmnotatMoli.lib.i.c.  8.nu. 
ro.  Etinfcrius  :Eftonzs  dcman*  10  lo.Imoquanuis  lcx  loqucrctur 

dandoicely deueio  meter  en pof  dc fcriptura  publica/intelligcn- 

fe/ston,e en tenencia  de  los  bttnes  da  elTct,non  abfoluce  dc  fcripcu 

detahercdad,  q}c.  vbi  Grego-  raoriginali ,  lcd  dequacunquc  T 

rius  Lopez  nocac  poft  Baldum  fctiptura  fidcm  facicntc  ,  vc 

indic~t.l.vlci.nu.  6z.  ncceflario  probac  Aymondcanu^uitatc. 

rcquiri  fcripruram  originalcm  i.part.4.1imitationc,nu.33.  n.i 

cx  partc  pctentis    alitcr  lcgis  cum  fidcm  faciat,  publicadici- 

rcmcdium  non  polTc  compctc-  tur,cx  traditis  a  Spccularorc  Sc 

rc ,  probac&  profequitur  latif-  alijs,quos  refcrt,&  lequitur  Dc 

fime  Miercs  3.  part.quxlt.  /7.  cius  in c.i.n.S.&  incap.i.n.  11. 

numc.8.Molinalib.  3-cap.  13.  dc  fidc  inftrumcntor.  &  ficcx 
numcr.44.  quxiura  &  DoCco-.(I  excmplari,prxlcrtim  in  facris 

rcs  quanuisloquancur  in  bonis  anciquis,  Tcnuca  proponi  pof- 

allodialibushxrcdicarijs.fcd  ni-  fe,arbitratur  Molin.lib.3.  c.  1 3. 

hilominus  ipfasmec  qualicaccs  n.49.  Nam  quanuis  vcrum  fic, 
requirircfpeitubonorum  qux  i*  cxeplum  regulariter  fidcm  116 

reftitutioni  obnoxia  funt ,  ad  facci c,c. i.c.vlt.dc fide initrum. 

hoc  vt  competat  rcmcdium  le-  Auchen.Si  quis  in  aliquo.  C.dc 

gis  45.  Tauii,&  lcgis  8.  &  9.tif.  cdcndo.l.z.rc.de  probatio.l.114. 

7.  lib.  5.Compil.  cum  nulla di-  titul.  1 8.part.  3. late  Couarrub. 

ucrfitatis  ratiodctur,  omncs  pra&ic.cap.ii.anu.i.Cv  rclacia 

notanc:&  probatur  Iixc  opinio  Mafcard  .concluf.  7 1  <  .pcr  rota, 

in  1. 1 .  codcm  cic.cV:  libr.  &  in  d.  cx  raiionc  quam  reddit  Bart.  in 

1.9. ibi :  Tprefenicn  los  majorazs  d.  Auchcn.Si  quis  in  aliquo  do- 

gos,b\.  in  dict.l.8.ibi :  Tquefegun  cumento,n.8.Fclin.in  c.  l.dc  fV- 

iadtjfroftctondcimayorazgojimi  dc  inftrum.Curtius  confi.  1 66. 

pca  a  di3.1.45.vbicadem  vcrr  num.i.Mafcardus  di&.condu. 

ba  rcferuntur.Scdquanuis  hc,c  7 1 1.  numcr.    &  ex  alijs  ratio- 

ftringcrc  vidcantur,contrariu  nibus,  quascumulat  Purpura- 
tamcn  fuadecur  cx  dift.  1.  41.  .  tusindicl.Auchc.Sicjuisinali-. 

Tauri,quc,  fcriptuiam  origina-  quo,cx  numc.9.  vfque ad  1  yQc 

lem  maioratus  non  dcfidcrat,  Mafcardusvbifupra,n.6.Quod 

fcd  tantum  cam  ,  qux  fidcm  proccdic,quanuis  cxcmrjluni 

i,-...;  R  j  au&ori- 
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au&oritatem  habeat  plurlum 
tabeliionum,qui  aflerant  origi- 
nale  vidifle*,  nihilominus  cnim 
fidcm  non  fadt,cx  Iaibhe  in  di- 
dca  Authctica Si  qu  is  in  ali  quo, 


Innocentius  in  cap.Albcricus, 
numcr.  a.de  tcftibus.  Cunius 
in  didca  Authcntica  Si  quis  in 
aliquo ,  numer.  15.  quo  cafu 
ctiam  fi  folennitas  cflcc  cxcrin- 


m  '  — —  —  ■  ■  -     ■»  •  -        »     %  All 

num.i.vbiPurpuratusnum.i^.  18  fcca,  ex  temporis  anciquicate 
Mafcardus  vbi  fup.n.  1 1 .  Quini      cflctprsefumenda.  1.  inccrdum, 


f<+  moj&nccPrincepsdcpotcftate 
ordinaria  efficcrc  poccft,vtcxe- 
plo  crcdacur,non  productoori- 
ginali,vc  rcftatur  Couarrub.  d. 
cap.2 1  .pracl.num.i.  Felinus  in 
cap.olim,num.  1  i.de  re  iudica- 
ta,verfi.g^  ad  hoc  ifonm .  Acca- 
men  hxc  rcgula  crcs  habcc  limi 

15  tationcs.Primacft,quandoexc 
plum  cranfumpcum  cft  ab  ipfo 
nocario  ancc  qucm  originalc  co 
fe&umfuitituncenim  probat, 
iuxca  dodnnam  Barc.  in  dict. 
Authentic.  Si  quis  in  aliquo,n. 
5.  &  Couarrub.  in  dift.  cap.21. 
fubnum.2.pcrtextuminl.  Se- 
pronius.  ff.  dc  lcgatis  2.  cx  quo 
^  omncscommunitcrnotant.Sc 

*•  cundalimitaiiocft,quandocxe 
plar  iudicis  auftoritacc ,  &  par- 
tc  citata,tranfcriptum  cft,vt  cra 
dic  Roca  dcc1C.10.fm  duwat», 
fub  citulo  dc  fide  inftrumenco- 
rum,in  nouif.&  Mafcardus  plu 
rcs  rcccnfens  vbi  fupra,  numcr. 

2y  24.&a5.Tertialimiratioeft,cx 
tcmporis  diucurnitate  :  nam 
quanuis  omnia  folennia  defi- 
ciant,  cxcmplo  crcditur  anti- 
quo,cum  cx  anriquicaceprsefu- 
matur  folcnnc  &  auchcmicum, 
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$.  fcd  fi  non  adicric .  fT.  dc  ac- 
quirendahxrcdicacc.Lfi  fllius. 
C.  dc  pccitione  hsreditatis. 
Bald.  in  1.  comparationcs ,  nu- 
mcr.  1 4.  vcrficu  lo,  fcd  ifta  cam- 
tc/a.  C.  dc  fide  inftrumcnto- 
rum  ,  vbi  Salicctus  numer. 
18.  quos  refcrc  ,  &  icquitur 
Grcgorius  Lopezin  1. 1 1  ^.ver- 
bo  ,  no  dcuc  njoltr^  titulo  18. 
parc.  3.SicxcmpIumergo  ali- 
<jua  ex  fupradidtis  qualitatetn 
habcat ,  cx  eo  maioratum  pro. 
bari,  &  pcr  confcqucns  quan- 
uis  originalc  non  oftcndatur, 
Tenutx  a«5cionemcxprxdi&o 
cxcmplari  proponi  pofle,  prb- 
culdubio  diccndum  eft  .  Ncc 
obftatdialvl  tim.C.dccdi^o 
diui  Hadriani  tollcndo,cxqua 
ad  pctcndam  bonorum  poflcf- 
fioncm  cxcmplum  nullius  eft 
momcnti  &  podcris .  Nam  nc- 
ccflario  ad  cam  nancifccndam 
originalc  oftcndidebct,  dc  vno 
que  adaliud,argumentumva* 
Jere  diximus ,  cum  vtrunque 
rcmed!um,diui  Hadriani.feili- 
cet&Tenut$,fummariu,&pof 
fcflbriu  fit.Rclpondetur^nim» 
magnum  difcrimcn  conftitm 

iniurc 
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iniure  noftro  inccr  iocerdiccu  nibusadfinclibri,n.rf.&proba 

Tenutx  &  cdicui  ditii  Hadria-  tur  in  I.z.cic.  1 5  .p.i.  verfi.  Teflo 

iii,ca  quoad  fubftacia,&caufam  vJar6Jiepre,do  quter  queel  feiio- 
efhrieiKe.quaquoadmatcriale  24  rtohouieronporlmaje.  Bcneficiu 

{>raximexcrdci4&fo!enitate,  ramendia.l.vltirax.C.decdi- 

icctambo  intcrdi&i  pofleflb-  &o  diui  Hadriani  tollcndo, 

ria,cxecutiua&fummaria  fint:  duntaxatcompctic  iurc  hxre- 

diucrntasqjinfequcYibuscofi-  ditariojdatur  cnimhxrcdifcri 

ftit.Prira6,na>emcdiuTcnurc.  pto,  vcindiftal.  vltima,  &in 

&  fuccefsio  bonoru  maioratus  d  l.Particxcauecur.Adhocica 

copeth  rcgulariter,&pcrpctu6  que  vc  bcneficiu  diui  Hadriani 

iurc  fanguinis,  &  no  iurc  hxre  copetat,  prxcipuu  rcquificura 

ditario.  Nec  enim  primogqnij  cft.vc is  qui  illud  proponic,hx- 

fucccilbr  dicicur  capcrc  i  abin*  resfir.poflcfsioncm  quc  pccat 

meJiatopreJcccflbrc,fedab  in;  bonoiu  dcfunfti  vi  &potcntia 

iritutorc.&fundatorc.Lvnuejc  inftitutionis,vcccfuit  Accurf. 

famiiia,vcrf. i.& in  §.G deFak  ibi,&  Greg.Lop.in d.l.i.fchol. 

ciJia.ft.de  leg.i.1.  colixrcdi.  §.  1.  Anc.Gom.l.45.Tauri,n.  1 34. 

cufilix.  J.dcvulg  &  pupillari  &comunedicic  Ludouicus  dc 

fubftitutione,&  pcr  c6(cquens  Molin.lib.3.c  1 3.  n.44.  Qui  ca- 

maioratus  fucccilbrcs  polt  pri-  *S  mepetit  mitti  in  poflefsionem 

muinftitutunofucccdut  ficut  bonorumaioratus,foluprxtcn 

hxredcs/cd  ficut  cofanguinei  dicincofucccderc  tanquacon 

inftitucoris,quauis  proximicas  fanguineus,cumnon  iurehx- 

ab  vltimo  pofleflbre  IcciiJu  vc-  rcdis ,  fed  fanguinis  capiat ,  vt 

iiore,&  recepciore  opinionc  rc  cft  vulgarc,&  docct  Greeor.in 

gulctur:illc  tame  qui  in  ftitutb*  1. 4.  vcrbo  ,Jus  deudas ,  fchol.  1. 

ris  cofanguincus  no  cft ,  fuccc-  vctCipoteritetiam,  cic.  1  j.par.z. 

dcrc  in  maioracu  familix.n  ulla  Moli.lib.  1  .c.8.n.  1  i.&  c.  1  o.n  u. 

icn*poteft,vtfatiscolligitur  cx  i9.Ex  hoc  igicur  refultat  horu 

Bart.inl.vtMirisiuradi.J.filibc  duorum  incerdi&orum  difsi- 

ri,n.4>r?,dc  operis  libcrtoru ,  &  militudo,&  varictas  rcmediii 

tradk  PineL  in  1.  z.  C.  dc  bonis  cnim  diui  Hadriani  folum  co- 

matcniis.3.p.nu.s>5>.  verfi  .quod  petit,vt  prxdiximus,  oftcndcn 

autem  * fortiori.Ucm^  multis  ti  fcripturam  originalem  tcfta 

iurib9,  &  auttoricatib9  adftruit  meti,in  qua  fcriptus  hxrcs  eft, 

Lu  Jou.dc  Molin.lib.  1  .c.  8.n.  1.  vt  in  dift.  l.vlt.C.de  edi&o  diui 

&c.9.n.ctia  z.  &in  annotatio*  Hadriani  tollcndo,ftatuitur,& 

4  4« 
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;in  dict.Li.tir.  &  partita  prxdi- 
dlisJn  remedio  tamcn  Tenute 
non  rcquiritur  dcmonftratio 
fcripcura:  teftamenti,  cu  xque 
compctat,.  liuc  cx  tcftamcnto, 
iiue  cx  conrra&u ,  fiue  ex  con- 
fuetudiuefucccdedi ,  liucab  ip 
fa  lcge.  primigenium  infdtu- 
tqm  /it^vthic&incap.  zj. 57. 
&: 5&.plcne  difccptabitur.  Rur 
fus;&  in.  diuo  Hadriauo  fciip* 
turairequiritur  ;  in  fias.  v-cra 
cxiftcivtia  ,  licet  alio^urmon 
conftaiet .,  dc  vcra  e*i/rentia 
tatfcdisvvc  ftatimdiccrur ,  & 
in  ca,p.  {equenti  tra&abitur.Te 
puta;  tamen  rcmcdiunx.^um 
lcgitimumfit,  &  a  fanguipis 
fuccefsionc  proucnicns.,  (cri- 
pturam  .,  &  ciitf  cxiftentiam 
npn  defiderat fcctiblvmve- 

.  r-amexiftentiam  maiorarus  ex 
pokk  i  cmn  &lfinc. fcfuitu  ra 
primpgenium  confifterc  pof- 
(it ,  &  ex  eo  Tcnuta  compe- 
tat  y  fufeuTirarujel.  dc.prjmi- 
gemje,  qu$ft.  16.  pcr  toram. 
Molina  libr^^^cap.  6.nu  mc.  1 . 

%6  '.  .  .Vlterius  &  difsimiltudo  eft 
\  intcr  hxcduo  intcrdicla  pof- 
fciToriacx^eci.ciuiabcnerlcium 
d*ui  Hacu;iani  fo!um  defidc- 
wt'  fcripturam  teftaraenti,abk 
quevjtio  in  fua  prima  infpe- 
ttionc,  vt  in  did.  1.  vltim.  C. 
dc:.dccdiaodimHadriani.$. 
fancimus,  fcriptum 


r. 


ib  i  A  c  c  u  r  Ci  u  s ,  vcxho&itia  ttim, 
&  i  n  dicta  L  ^-^rifCf^  vbi  ani- 
maducrtic  C5rftg6^1.op.fchol. 
5.  &  Antonrjt^rtea.-in  di&a 
I.45.  numci;^34>^&  fequcnti- 
bus  .  Si  teftampn*<un  itaque 
oftcndatur  abfqu£;y4^vh4>i- 
li  &  appaicntii  mif^-in  jtof- 
fefsioncm  non  potcrit  hnpe. 
,  4,ir*  ab  ^o ,  qni  lcfundatjnvi- 
utio.jriuifibili  ,  debct  enim  ac; 
.  ^  J>r£4f#6  vi tio  con  Itare ,  ex  ip-- 
•  Ja.  prima  inftrumcnti  figura, 
^^pe&icne ,  vt  cft  tcxtus  & 
:^i  ^nmuoisopinio  vctcrum 

.  l^i^  c^utjHadnani ,  &  do- 
.  cuit  Grcgoriusin  dict.1. 2.par- 
titce ,  fcbolio  1  oj  &  dnobus  fc- 
qucntibus,  &  Anton.  Gome. 
indi&.j.  45.numer.  145.  Re-» 
2  7  medium  tamcn  pofleiTorium, 
in  executioncm,&declaratio- 
ncm  prxdi&x  lcgis^j.Tauri 
a  L  9.  tit.  7.  lib.  nousc  Com- 
pilatio.  induclum  cxceptiones 
admittitad  impcdieridambo- 
norum  maioratus  poftfefsio- 
nem  ,  cjuanuis  Tcpnccrnant  c- 
tiam  vitia  inuiukiia  r  cutnitf 
hoc  iudicio  iJifeeptari  pofeit, 
an  ille  quifuccedcre  conten- 

celTbr  fit,  &  arfprxdcccll^^je 
ritvcrus  vltimus  poffeilbf^n 
vcro  intrufus ,  &  an  inftitutor 
babucritpotcntiam  inftiiuen* 
ducxcroplo  interdiaiQuorum 

bono- 
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bonorurrY,  ruiod^icet  polfdlb- 
rium  fir,ficut  interdlctum  diui 
Hadr!ani,dirVert  t.mr-n  ab  co, 
ttrafrfri  benefjcid ,  vriiijtllftus, 
diui  Hadriani  fuf^tj*  wdba- 
reinftirucionem  iu  PrjfevhVu 
ra,&:  tcibm?!uiinftib£rtbnc:  in 
*8  edicto  vcro  Qportrm  tionorti, 
noniolmn  quis  -dcber  probarc, 
&  ofteuderc,ad  hxrediiatem. 
efle  vacaTfrm.fed  le^gitirnc  vo- 
catum  efte,iuxtatcxtutn  irt  1. 1 . 
C.cjuorum  bonorum.vbi  Bal- 
dus  tv  SbHcccus  omnino  viden 
di  ftintv&:  Gomezius  in  dicl.  1. 


didis  cognacx  funt,vt!n  c  38« 
liquido  apparcbit,  quanuis  no 
i  puccm  rcijcicndam  femetiam 
eorum,qui  in  cdictoctiam  diui 
Hadriani  cxceptioncs  ad  impc 
diendam  mifsioncm  adrnittut, 
qux  vitia  inuifibilia  relpiciant, 
dummodoinconcinenciprobc 
tur.I.iile  a  quo.$.fi  dc  ccftame- 
to.rr.  ad  Senatusconfulru  Trc- 
beld.fi  is,aquo.  if.  vc  in  poilcf- 
ftoricm  legatorum.Molina  lib. 
^^»p.4.riumer.43.&:  probacur 
Jiai.i.deedicto  diui  Hadriani, 
vbi  glolf&rDoctorcs  commu- 
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45;nunjcr.i  J2.&:  Molrn.lib.^.  3 1  ter.C^xAlieTio  incontirienti,  fic 

eapiy.num.  r  1  .Idcmqucclefi-  doclarandaeft^vtarbitrioiudi- 

dcraturadift.l.45.TauriinTe  cis  rcliuquatur  ,  vt  arbicracus 

nut;r bcneficio ,  witta  vcrba  ruic  BAidUslfTdrfl.l.vIti.de  cdt- 

pra*diax!egismcncinr.^y?-  clbdiDiHadriani,anumer.  u 

gunk d[fpoftcimdelrrtoyor<x^go  &:  Grcgorius  in  dict.  1.2.  fchol. 
dc&erc  Juccder  enet^c.  qux 
propriecacem  rcfpfciunr,  vt  ibi 
omncs  notanc.  Gonftat  itaquc 


13.  &  communemputat  An- 
tonius  Gomezius  in  dicr.  1. 45. 
num.  i45.verfi.  Dicyuod  relm- 
quantumdiftccintcrdidum,fi  „  yuittr.  In  cafu  tamcn  legis45. 
uccdictum  diui-  Hadriani ,  ab      & in rcnicdio  Tenutx  non  de- 


intcrdi^opoircuorio  Tcnutx, 
&  ab  interdictoQuorum  bo.10 
ruylicetbmnia  hxc  interdicta 
fommaria  &  exccuHua  fint.  In 
jllocrtimdevidoinuifibili,nul 
ladifccptatiacfticxpofcit  nan- 

&°  qticaltiorcmcognitionem.cil- 
ius^nudftigationQn  cftdc  na- 

•  ^aJbtnniscdidH^ivhis  vcr6  altio 
lis^ucftionis.fiue  vtvulgus  lo 
quitur/mdagints ,  cxccptioncs 


uenhtirad  iudicis  arbitri-!,  fcd 
fiiamejcccpiioncmproponcn^ 
quomoddcunqtic  vitium  co:i- 
cernat,probarc  poteric  intrater 
minum  inltanric  afsigrtarum  a 

\.9.Sc  1o.tic7.r1bVC0mpil.6c 
ar.5.titul.ip.iibr.4.nouifsimx 

Comprrar,fol.59.&docctMo- 
linalibr.4.cnp.i3.numc  16.& 
fcquentibus. 

Icem ,  &  alia  quoquc  difTe- 


admt^untur^prieaiaisintcr  33  rcntiaadijcicur  intcrhxc  duo  - 
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potreflbria  remcdia,quia  ex  di-  ne  opus  fit .  Sicut  idcm  dicimus 

ui  Hadriani  bcncficio  nouam  in  particulari  fucccirore ,  qui 

pofTcfsioncm  confcquimur,  cu  mcdiantc  contradu  poffefsio- 

illa  qux  apuddefundumfuit,  37  nem  apprehendit  •,  hxc  cnim 

omnino  vacauerit ,  nec  potuc-  ab  coapprehenfa,poiTefsio  no- 

rit  confcruari  pcr  iacentem  hx  ua  eric,&:  non  illa  qux  crat  pe- 

rcditatemxum  ipfa  non  pofsi-  nes  tradcntcm ,  vt  probat  tex- 

dcat.l.cceptam ,  iuntfa  gloif.ck  tus  in  l.fi  is  qui  pro  cmptorc.$. 

communi  intcrpretatione  .  fT.  ii  quisbonahdc.fT.dcvfucapio 

dc  vfucapion.l.  i.$.Scxuola.  38  nibus.Exbencficiotamen  Te- 

rT.fi  quis  tcftamento  libcr  cfle  nutx  non  confequimur  pofleC 

mftisAbvJdcirco  bxreditatt  fur~  fioncm  vacantcm,cum  ftatim, 

tum  non  fieri ,  <\uia  pojfefsionem  vltimo  pofleflbre  mortuo,ea  in 

htrcditas  no  babetfr  kv.PoJJef-  fequenccm  proximum  fuccef- 

fto  autem  nunquam  fuit  in  b&rcdt  forcm  transfcratur,  lcgali  ncm 

tate.Ncc  rurfus  pocuic  cofcrua  ,  pc  tranfmifsionc :  concinuatur 

ri  in  pcrfona  hxrcdis ,  quanuis  cnim  prcjdiOa  polfefsiodc  mor 

adijflec  hxrcditatcm  ,  cx  ipfa  tuoin  viuum,cxlegis45.Tau- 

cnim  aditionc  tantumodo  po-  ri dccifione,abfq;  aliqua apprc 

tuit  transfundi  in  hxrcde  illud  henfionc,&  in  poflHsione  mif 

quod  fuic  ipfius  hxreditatis:  3?  fione,ficut  in  cxtcrorum  ftatu 

poflcfsio  ver6  nunquam  fuic  tis  &confuerudinibusagnotiic 

Scnes  hxrcditatcrn >  vt  fatis  in  Baldus  inRubrica  dc  caufa  pof 

10.  §.  Scxuola ,  probatur ,  &  fcf.&  proprieta.numcr.  1 3.  ibi: 

in  vulgari ,  L  cum  hxrcdes.  ff.  t  Contmuatw  pojfefstoms  potms 

de  acquirenda  poflcfsionc ,  Ec  *}udm  noua pojfefsio.  Tiraqucll. 

ideo  opus  cft  mifsionc  in  pof-  de  morte.*.part.decIarat.2.nu. 

fcfsioncm,  &  ipfius  apprchcn-  i.flc  3.  Palacios  Rub.  in  d.l  45. 

fioncjqua  apprehcnfa,tunc  hx  cx  num.2.Et  quanuis  non  diffi 

rcs  poflcflbr  dicitur  cx  illa  no-  tcar,Itah^,flt  Gallie;  ftatuta  plti 

ua  poifcfsionc  a  iudicc  imparti  rimu  diffcrre  a  poflefsionc  qug 

ta ,  in  quam  miflus  fuit  cx edi-  transfcrtur  c x  l.Taurincn (i,  Ctt 

di  diui  Hadriani  rcmcdio ,  &  fecundum  opinionemBal&flc 
maglftratusdccrcto.Nouaica-  40  coru  quos  fupra  rctulimu&Jau 

quc  h^c  poflefsio  dicitur,  &  no  illis  cadcmmct  poflfcfsio  tr«H&  t 

vctus ,  qux  apud  defunctum  mirtarur,quc_  apud  dcfun&um 

fuir  iuxta  tcxtum  in  di&.l.cum  fuit,aux  in  hxrcdcm  cotinua- 

hxredcs.f  iJbKKM/^  nitat%uceiu$&a«&  appre- 

lieniio- 
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hcfonr;  vt  fuperius  docuimus,  mortis:fru£ius  iraquc  poft  mor 

&  ccnlet  Baldus  in  Authentica  tem  perccpti,cum  ccftatoi  is  uo 

Dchindto,num.iJ.C.aci  ferty- 43  fuerint,cxdiui  Hadrianibcneri 

\hn,ib\:Quoci m ca/iLuf  in^mout  ciohxredinon  competunt,vc 

alujmd tranfinitttturjdem  tranf  latc  tractat  Tiia<]ucllus  intra- 

^  mittuur  ,  veriusquc  iir  ex  lcgis  ctatu  de  mortc,in  principio ,  & 

45.  Tauri  prouifionc  &  dcciho  part.6.declaradon.6.poit  Bald. 

nc  ,  candem  poiTclsioncm  non  conii.330.lib.  i.ntm.  2.6C  Src- 

continuari  dcmortuoin  fequc-  culatoicm  titul.dc  teitamentis. 

tem  in  gradu ,  cum  polfdsio  $.(equitur,num.38.&cftcom- 

qux  tranlit  inlucccflbicm  ma-  munisopinio.aquanullus  dif- 

ioratus,  fit  noua ,  diucrfa  &  di-  ccfsit :  in  intcrdicto  tamcn  Tc- 

ftin&a,  &  non  illaquxpenes  44  nutx,  licec  lummarium  lic  & 

mortuumcrat,  vt  latilsimerc-  pollcilorium ,  rruch.u  pctiiio, 

foluit  Antonius  Gomczius  in  condcmnatio  vclabloluiloricri 

dkt.I.45.num.i  14.  &polteum  potcft.cucx  huius  iudldj  natu- 

Molina  lib^.cap.iz.num. zz.&  rarructi.s  veniat,  ramcx  admix 

incap.48.latc  diilercrur.  Illud  tionc  propiietatis,qu£ei  incft, 

vero  abfquc  controuerfia  eft,  quxdcficitindiui  Hadriani  rc 

poftelsionem  nullatenus  vaca-  mcJio,  vt  ftatim  dicam ,  cjuam 

re,  ficut  eaqux  ex edic"touiui  cx pollcfsionis ciuilis &  natura 

Hadrianicompetic:  docct  Ac-  liscranslatione,exipfoinftanti 

curijusinl.cimih£rcditas,ver-  mortis  dcfuncti,ica  vt  fieri  non 

bo,/«cc^r//«.C.depofiti.  Tira  poisit3frudus  ab  aliopercipi  po 

cjuellus  de  mortc.z.part.declar.  tuiile.nih  ab  iplo  vcro  lucccilo- 

6.num.  icquos  refcrt  &icqui-  re,r,cduopoinilbresconcundC 

CurMolinalib.^.cap.  n.nume.  aducrius  iuiis  regulas;  cum  ctii 

zo.&  z  1.  poll  longum  liiis  tcmpus  fuccf 

4*      Diftant  rurfus  &  in  eo  haec  iordeclavctur,non  adicdecla- 

duo  intcrdi&a  poifeifoi  ia ,  nam  ^  rationls ,  fcd  a  dic  mortis  pofsi- 

in  cdicto  diui  Hadriani  com-  dcar  •,  tradit  Antonius  Gomc- 

pcrtum  cft  fruclus  non  vcni-  ziusinl.45.Tauri,numer.i  17. 

rc,  nec  eorum  condemnatio-  Anton.  Gabr.libr.^.corrmt  n. 

ncm  vcl  abfolutioncm  in  hoc  opin.titul.de accjuirenda  poilcf 

lummatioiudicio  ficii  potfc.cu  fione,conclul.9.num.  1. 

folum  dctur  polTclsio  cx  hoc  ^6  Alia  deinde  intcr  prxdida 

interdiclo  corum  bonotu  qux  bcncficia,diui  Hadriani&  Te- 

defundus  poLidebat  icmporc  ttut£,diucilicascft  5  nam  diui 

Hadiiani 
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H a driani  ediaum  folura  com*  mento ,  fiuc  Conuactu  inftitu4 
petit  cx  teltamemo,vt  cxpreflc  tum  fit,vt  probant  iura  in  L  41 ; 
dccilum  eit  in  dict  1.  vltim.  C.  &  45.TauiUuncus  lcge  8. 
dc  codicillis,&in  l.vltima.C.dc 
cuicio  diui  Hadriani,cuius  dc-  5* 
ciiionisalibi  iuranon  rcpcriri, 


•  tiadit  Bartol.  in  1.  vltima.  C.  dc 
euicto  diui  Hauria.in  hnc  prin- 
cipij ,  &  Albeiicus  ibidcm,  nu. 
1  &  z.Competitquc  hocbcne- 
ficium  hxreditantum  vniuer- 
fali  in  tota  hcreditatcvel  in  par 
te,vt  dicta  lexvlcima  ihtuit,ioi: 
hxajje^elexparte^c.  Ita  vt 
fiquisfitiuftitutusin  alK]iia  rc 
cci  ta,  dato  cohaerede  vniueria- 

^  li,bcneficiodiaxlcgisnonpOr 
tiatur.l.  1  .$.h  cx  fundo.ft.dc  nx 
rcd.  initituend.  cum  fimilibus. 
Bartolus  in  l.ex  facio,nura.  I.co 
dcm  tit.&Salicecus  in  l.quotics, 

.9  C.eodem.numc.i  i.Nccrurfus 
p  c.Jicxum  bcncficium  lcgata- 
rio  indulgeatur ,  cx  congcxds  i 
RodciicoXuarczin  1.  poa  rem 
iuuicatam ,  verfic.  fextnscafus. 


1  o.tit.7iib.  5 .  CompiUiohi* 

Item&  alia  diuerfitasiniec. 
hxc  remedia  conltiu  Lur:  nam 
edi&umdiuiHadriani  comoe 
titinilituto  m  tcftamcmo»  ttt 
cjuo  fpccialis  nominatio  hxrc- 
dis  coniincturjta  vt  dc  cxprcf- 
fa  tcftatoris  voluutatc  conftet, 
nonvcrodceius  mentc  conic- 
c"turata,vt  in  uioiis  iuribus  caue 
ttmquoad  rcmcdium  tamea 
Tcnutxiatiseft,fiquis  proba- 
uci  it ,  ctiam  ex  coniedturis »  fe 
vocatum    ad  {ucceisionem 
maioratus  ,  quanuis  in  diipo- 
fitionc   nominationcm  ex- 
preflam  non  habcat ,  vt  arbi. 
tratur  Molina  lib.  ^.cap  4-num. 
39.CV  codcm  iib.  3-cap.  1  j.num* 
43.verfic.  Sedyuanuishxc  ftrmm 
gcic-uideantur>\b\  id  plurics  re 
ccptum  vidiflc  teftatur ,  &  nos 
rcioluemuscap.29. 


.fT.dc  re  iudicata .  Segura  in  l.(i  5  3  Acccdit  prxdi&is  &  alia  dif 
cxlcgaticaula,dcvcibo.oblig.  fcrentiahorum  inrcidictorumj 
anum.  1.  Antonio  Gomczio  in  quia  bcncficiumdict  I.  vltimx 
50  I.4  s.Tauii,  nu.  1 3  7.  Nec  etiam  non  compctit  aduerius  cuni 
fidcicommiifarius  id  bcncficiii  qui  poisidcbat  bbna  tcftatoris' 
jhabeat,niiicx  perfona  hxredis,      tcmporemortiscius ,  vt  in  ex- 


nonpropria.vL  ccnfuitBaldus 
in  ciivt.l.vltima>jium.39.Salicc« 
tus  ibidcm  num.3.&  duobus  fe 
51  /CjUCtuibus.  At  renutxbcncfi- 
ciumfucceiTori  maioratus  com 
pctit,fiue  primogeniumtefta- 


prcflb  probatprxdi&a  lex  ij  ibi; 
£arum  qu*  tejiatoru  mortu  tem* 
pore  fuerunt ,  non  autem  legmma 
rrtodo  ah  alio  detmentur :  &  prx- 
didal.  i.VzrmxM$u*cliejU 
awaalafazsn^fnbi 
£rgo 
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Ergo  fi  alius  pofsidcbat  rcm 
tcmporc  mortis  teftatoris,  con- 
tra  cum  non  datur  bcncficium 
diui  Hadriani,vt  omncs  Do&o 
rcs  ibi  notant,  &  ccnfuit  Anto- 
nius  Gomcziusin  dictl.45.nu- 
mc.  1  34.0:  i47.vcrfi.  Prtmo  erit 
legtttmut  contradiaor .  Grcgor. 
Lopcz  in  dict.  1  i.vcrbo  >delos 
bienes  de  U  heredad,  At  vcro  re- 
mcdium  Tenutx ,  &  bcneficiu 
lcgis  45.competitfucccnori  ma 
ioratus ,  ctiam  aducrfus  cum 
qui  pofsidcbat  rcs  maioratus  te 
pore  mortis  vltimipoflcllbris, 
iuxta  prc;di<5tcj  lcgis  fcricm,quc. 
cft.U.tit  7.1ib.5.Compil.Et  fta 
tc  ftatuto  vcl  cofuctudine  fimi- 
li  noftrx  lcgi ,  qua  transfcrtur 
poflefsioin  hxrcdcm  abfquc  ap 
prehenfione.locum  habcre  prc. 
diftam  tranflationcm,  &  tranf- 
mifsionem,  ctiamfi  peralium 
fucrit  occupatapoflcu;io,docuit 
Iaf.confi.  i46.pcr  totumjibr.^. 
Couar.lib.  $.var.rcfolu.cap.  5  .n. 
^.Maticngo  in  Lt.gloC  5  .num. 
3.tit.7.libr.5.  noux  Compil.de 
quo  camcn  latc  agcmus  in  cap. 
48. 

j  5  Itcm  &  exprxdicYis  alia  ho- 
rum  intcrdi&orum  diucrfitas 
adnotatur •,  nam  cx  cdi&o  diui 
Hadriani,folumcompctit  in-  5$ 
terdictum  adipifccndx,vt  cx  d.  , 
1.  vitima  dcducitur ,  &  ibi  om- 
ncs  fcribcntes  communitcr  ag- 
nofcunt jnam  poftquam  hxrcs 


hxrcditatemadiuit,cum  incii 
cx  aditionc  transfcratur  domi- 
nium ,  non  tamcn  transfcratur 
poflefsio,vulgaris.l.cum  hxrc- 
dcs.  rf.de  aquircnda  poflefsio- 
ne,  neceffario  daturci  hoc  in- 
terdictum  pro  poflelsionc  con- 
lcquenda.  C  1.  &  pcr  totum  ff. 
quorum  bonorum.J.adipifce- 
dxjnftitu.  dc  interdictis.  Ac- 
curlius  in  1. r .szxbojegtttmo.  C. 
decdidodiuiHadriani  tollcn- 
do,&in  l.vltim.prxdicVi  tituli, 
\crbo,ex  parte.  At  vcro  fucccf- 
fori  maioratus  non  folum  da- 
tur  rcmedium  poifcfloi ium  adi 
pifccndx  pro  cofequcnda  actua 
li  poiTefsione  rcrummaioratus, 
fcdetiam  fibi  compctit  rcme- 
diumrccupcrandxpoircfsionis 
rcrum  maioratus  contra  quof- 
cunquc  occupatorcs,  vt  refol- 
uit  Gomczius  in  dift.  L  45.  nu. 
1 1 8.&  num.  1 1 9.&  Molina  lib, 
3-cap.  1 3.num.  3.6.8C  -j.&c  rcme 
diltm  quoquc  Vti  pofsidetis,  ci 
compctit  pro  tuitionc  rcrum 
maioratus.Omniaitaquc  inter 
dicta  cumularc  potcft,  vt  prxdi 
€t\  Do&rcs  tcftantur,&  cx  Pala 
cio  Rubios  &  alijs ,  cap.  1 .  kipc- 
rius  oftcndi,&in  cap.24.latc  tra 
ctaui. 

Quibus  annectkur  &  aliud 
difcrimcn  intcr  hxc  pofleflbria 
remcdiamam  edi&um  diui  Ha 
driani  eft  remcdium  poflcflb- 
riummcruabfque  admixtione 

propric- 
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prop.rietatis ,  vt  docuitPetrus 
dc  Bcnlntendis  Rotx  Bononic' 
fis  decifionc »  feu  conclufionc 
motaiitcfiumJi.de  6.  Hiero 
nymus  Cagnoliis  in  l.  in  pari, 
num.6.f£dc  fcgulis  iuris.  Me* 
nochius  dc  adipifccnd.  remed. 
4.num.&4*.CxfarContafd.  in 
l.vnic.C.fi  dc  momcnta.poflcC 

j7  a.rationcdccid.num.39»Tcnu- 
tx  tamcn  iudicium  &  intcrdU 
clum  habct  proprictatem  ad- 
mixtam,vctelhtur  Gomezius 
indkt  l.4f.numcr,i52.Molina  60 
libr-3.cap.  1 3-nu.p.  &  fequcntU 
bus,  &c  incap.tf.dcmonftraui. 

j8  Vndc  merito  in  hoc  remedio 
dici  folet ,  quod  quidquid  dc- 
trahic  propnetati,  dctrahir  pof- 
fefsioni  i  cum  poflefcio >  &  cius 
tranflatiofineproprictate  pro- 
bari  non  pofsitj  vc  adnotauit 
Crcgorius  Lupus  rn  l.^w  veYbo, 

4.par.  y.&c  in  d.L  i.vCrb./«f£0,ti- 
tul/14.  part.  6.  &latc  fundaui- 
musin  did.cap.6.  fupra  pcr  rd* 
tum.Ex  prxdictis  crgo  dirfcren 
t^cdididiuiHadrianu&Tc- 
nutx ,  vcra  quxitionis  noftrx 
deducitur  relblutloinam  cum 
Tenutx  iudicium  mixcum  fic 
cum  propriccacc,  &  non  cra&c- 
tur  in  illodc  nuda  &  fimpli- 
59  ci  poflclsione,  non  accendicur 
in  eo  prima  apparcncia ,  in  fpe- 
cic,&  iigura  initrumcnci  origi- 


.1*  •  jtttJ 


diuo  HadrianocoitiumimcfH 
fed  rcQuiritur  vcr.i  cxiflcntia 
fucceflbris,  &  fi  de  hac  cdnftet* 
oihilintcrcltex  originali,  VcJ 
exemplaii  probetur ,  imonfCe 
vnum,  nec  aliud  oftcndi  Opus 
cft ,  cum  cx  fola  temporis  anti- 
quitatc  conflarc  pofsit,  iuxta 
traditaabfcribcntibusin  L  4u 
Tauri0&  pcr  Molinam  iibr.^xv 
1 3.ftumc.  1  o.  &  nos  doccbimus 
cap.fcqucnti,vbipicnius  difpu- 
cabkur. 

Quibus  &  illud  addidcrimy 
idcm  cflc,fiin  aliqua  liccinftrU 
mentum  cflcc  produ&um ,  & 
dc  co,aducrfario  citatov  cxcm- 
pium  cfler  extra£ru,ex  ilidcnim 
Tenuta  proponi  pofleci  hdc. 
cnim  cranfumpcum  fidcm  ffeu 
nam  facit>ac  fi  cx  prorocolo  h'd- 
carij  extraheretur  *  fcriptunt 
cnim,qux  in  liteprodu&a  fuir* 
proprotocoJo  habetur ,  &  qux 
exca  deducitur,  pro  oiiginali 
rcputatur,prout  docct  poft  glo* 
ibi  Bart.numc.i.  in  1.  chirogra* 
phis.rT.de  adminiflra.tutor,  vbi 
ait ,  ita  accipiedum  cfle  textum 
in  1.3.C.defidc  mftrum.de  quO 
etiam  cft  texr.  vbi  notat  Lucai 
de  Pcna  in  princip.in  l.hac  fah* 
aionc.Cvdc  diucrf.rckriptis,  af 
bitratur  Innoccn.in  cap.tum  ln 
iure ,  in  finc.de officio  delcg.& 
in  cap.quoniam  contra,a  nuni» 
i.deprobatioiuvbi  Fclin.hum» 
$o.&Deciusnum.j i.  Alexan» 

qui 
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2ui  plures  rcccnfct,in  Authcn. 
quis  in  aliquo  documcnto. 
Cdc  cdcndo,nura.?.idem  Alc 
xan<i.  in  additionibus  ad  Bart. 
in  1.  in  fraudem.  §.  ncquc.ffdc 
t  iurc  fifci,vbi  inquit,tralumptu, 
quod  raanct  in  a&is  litis,proto- 
colum  dici,fiuercgiftrum,qua- 
fi  in  a&is  {  vt  ita  doccndi  gratia 
loquar)rcgiftrandum  fitjinom 
nibus  itaquc  vim  protocoli  ha- 
bcrc  opinaturj  confirmatquc 
cumhis  qux  fcripfit  confilio  6. 
num.7-libr.4.&  tanquam  com- 
muncmopinioncmtuctur  Co 
uarrub.pra&.quxftiom  cap.21» 
nu.*.&  antc  cum  Dccius  conu\ 
3  f  .nume.2.  Marania  dc  ordinc 
iudic.6.part.dc  a&orum  cditio- 
xie>num.3.ad  fincm,&  in  indiui 
duo  docet  Bart.in  dicX  Authenw 
fi  quis  in  aliquo  documcnto.in 
yrmdy.fov.Etpcr  hocjis  cautm^ 
aubd  <opia  inftrumenti  produSii 
apud  aUa  probat,     fufficit ,  a>t 
hdres  mittatur  in pojfefsienem,  li- 
cet  originale  non  appareat.  Idcm- 
qucdefenditBald.ini.  vltim.j» 
quxft.infmc,verfic»/*V/w«*.  C» 
ae  cdicto  diui  Hadriani  toL 

Silcntio  tamcn  non  prxte* 
ricrim>fi  hxc  originahs  fcriptu 
ra  litc  firtita  producenti  trada- 
tur,vtfrcquentcr  eucnit,cxemt. 
ploinlitc  manentc  ,  an  cxcm- 
plum  ex  hoc  cxemplo  tradu&u 
fidera  faciat.  Vidcturquc  diccn- 
dum^idcmnon  faccrc,  ncqup 


ex  eo  Tcnutam  proponi  poflcj 
nam  cxcmplo  cxcmpli  cie  Jcn- 
dumnoncit,cap.  1.  defidcin- 
ftrument.l.procurator,  Authe. 
11  quis  in  aliquo.  C.  dc  cdendoi 
Quanuiseniin  cxcmplum  ritq 
extractum  fidcm  faciat ,  cxcm- 
plumtamcn  cxempli,foicnni- 
tcr  ctiam  tradu&um ,  nullam 
vim  habcrJ.fancimus ,  vbi  Do- 
ctores.  C.de  diucrfis  rcfcriptis. 
Bald.  in  1.  in  bonx  fidci ,  nu.23. 
C.derebuscrcditis  &  iureiura 
do,Decius  num.30.  Curtius  Iu 
nior  num.40.in  dict.  Authcnti, 
fi  quis  in  aiiquo  documento. 
Alexan.  confi.  138.1^111.4.  libn 
i.Corneus  confi.24.numer.  14. 
L*b.4.Tibcrius  Pccianus  confi. 
1 8.num.io.Lb.2,Couar.pra&. 
cap^i.num.^  , 

Sednihilominus  vcrius  pu- 
to,huic  excmp|o  fidem  adhibc 
dam,cV  ex  copofle  Tenutani 
proponi ,  licct  cx  alio  cxemplo 
fiierit  tradu&um »  Et  ratio  eft> 
namciim  illudexemplum  ,  a 
quo  hoc  traducitur,  in  acYis  l\$ 
infcrtum,  fucritquc  publicatu> 
&  authcnticum  cffcctum,  pro 
originaii  habetur,  i.deocu  quod 
ex  co  cxtrahitur>  pcrindc  habt^ 
tur,acfiexoriginali  fuuTct  clc?- 
du&um,iuxta  glouam  prirnara 
in  di&|-chirographis.  ft.  dc  acU 
minifcutorum,  vbi  Bart.  nurri. 
2.idcm  Bart  in  di&  Authen.  (i 
quisinaliqa^ipprinci.p*  Guif 

Papx 


lyi  De  Tcnuta,feu  remed.pofleflbr. 


Papx  decifionc,iiue  quxftione 
47 1 .  cuius  initium  eft ,  In  ftru- 
mcntum,numer.  i.vbiStcpha- 
ntis  Ranchinus  in  cius  annota- 
tionibus ,  litcra  A.  Nam  quan- 
uis  rcgularitcr  copiainftrumcn 
ti  ab  aiia  copia  fumpta  fidemno 
faciat,pcr  cap.  i  .cum  fimilibus, 
dc  fidc  inftrumentorum ,  &  ea 
qux  fuperius  adnotauimus  li- 
mitatur  tamcn ,  quando  cx  co- 

{>ia,qux  manct  in  a&is ,  alia  fo- 
enniter,&afluerfariocitatocx- 
trahitur ,  cum  illud  inftrumcn- 
tum  iudicialitcr  infcrtum  pro 
ipfo  originali  inftrumcnto  rc- 
putctur  j  ii  hoc  itaquc  non  ap- 
parcrct ,  aauo  cxcmplatio  (o- 
lennisextrahatur,  cx  praedi&o 
cxcmplo  cxtrahipotcrit.Quam 
doctrinam  tanquam  veriorerri 
admittit  Couarrub.  pradl.  cap* 
1 1  .nume.«s.&  pluribus  au&ori* 
busconfirmat. 
*4      Poftremo  &his  adijcio,  fi 
prxdictum  cxemplum  dedu- 
ctum  &  traduftum  fit  aduerfa- 
rijs  citatis.quo  cafu  (vtdixim9) 
n\demfacit,anvimhabcat  con- 
tra  allos.qui  citati  non  fuerunt. 
Diccndumqj  vidctur,pra?did| 
copia  cu  neccflarijs  requifitis  i 
litc  extractam  prxiudiciu  affcr 
rc  his  intcr  quos  id  gcftum  eft; 
alijs  vcro  non  noccrc,  ctfi  adhi- 
bita  folertidiligentia  inftruroc 
tum  origlnale  maioratus  no  re- 


nutamccflarc,dcfcndi  poflc,cu 
ocplum  ctiam  folennitcr  tra- 
duciura,  etfi  vetuftitsimum  fic, 
tcrtio  non  citato  nocerc  non  fo 
Jcat,vt  confuluit  Corncus  conf. 
z^.iiuiTi.  14  lib.4.Putcus  libr.  1. 
dccif.  1  y  9.num.4-Couar.  praifti 
carum  cap.z  1  .num.4.Cuius  rci 
ratio  cft,nam  quando  quis  cita- 
tur,vitia,&  defectus  inftrumcn 
ti  infpiccrc  potcft,  &  contra  in- 
ftrumentum  opponercjadhuc 
tnim  cfrcctum  citatio  fit,vt  prae 
didi  Dodtorcs  agnofcut.  Alijs 
vcro  (  tanquaqa^  rcs  intcr  alios 
ac"ta)prxiudicium  non  irrogat, 
vt  obferuant  Doclores  In  di&a 
Authcnt.  Si  quis  in  aliquo ,  & 
docct  Fdin.in  dictcap.  quonia 
contra  fal(am,dcprobat.nume. 
jo.vbi  Dccius  numer.  j  1 .  Et  fic 
intclligendus  eft  Couar.vbi  fu- 
pradict.num.6.ita  vthuicexc- 
plo  crcdatur  contralitigatorcs 
citatos,illi  vcro  fidcs  non  adhi- 
bcaturaducrfuscos,  qui  citati 
non  fuerunt.Rcfolutiocrgo  fir, 
vt  fi  quis  aaioncm  Tcnutx  in- 
tentct  vi  prxdiftx  exemplatio. 
tiis  aducrfus  poflcflbrcm  qui  ad 
eam  cxtrahendam  fuerat  cita- 
tus,admittcndaiit:fccus  vcro, 
quando  qui  in  poflelsionc  aftua 
li  crat,nonfueratcitatusj  ipfi 
cnim  non  nocct  prxdi&a  cxc- 
platio. 


66 


Scd  quidquid  fit  in  alijs  liti» 
pcriatur.Itaqucinlioccafu  Tc      bus,inlitctamenTenutx  con- 

trarium 
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trarium  cenfeo,  c  x  i  fti  moque,  (i 

J>rxdictum  exemplum,  parcc 
cgicima  citata  ccmporc  exem- 
placionis,craductum  fit,iu$  facc 
rc  cjuoad  omnes  in  prxdicto  in- 
itrumcnromaiorarus  cxplicirc 
fiuc  implicite  nominatos  ,  & 
fubfticutosmam  ficucipfa  maio 
ratus  originalis  fcripcura  omni 
bus  de  familiaproacft ,  cum  in 
cius  fauorcm  primogenium  in- 
ftirutum  fit,eadem  rationc  exc 
plationem  prodcflc  >  facendum 
eft,cum  iuxta fuperiorem  refo- 
lutionem  loco  originalis  hoc 
tranfumptum  fubrogcturj  cius 
itaaue  naturam  fecjuidebcat>cx 
iuribus  vulgatis ,  &  inmaiora- 
tuum  materia  iiiud  copertum 
Tic,ad  huius  fcripcure,  cxcra&io- 


ne,fufficcrc  cicari  cos  qni  co  ce  • 
pore  litigabar,  ad  hoc  vt  ipfum 
cxcpiuomnibusdefamilia  pio 
fit,vel  noecatriuxca  ca  cjuc.  adno 
tauit  Molin.ljb.3.c.  i 3.  anu.44. 
vfcjj  ad  49. &  lib.4-c.8m;^.  Dc- 
cius  conf.541.n-7.Bald.in  l.i.  ji. 
6.  G.quibus  res  iudic.no  nocer. 
Couar.pracT:.c.  1 3.^.5.  Mcnoch. 
conf.  1 72.n.8.iib.2.Paul.in  l.Pa- 
pinianus.$.vlc.n.4.ft.dc  inoffic. 
tcftam.  cgregie  Bald.  in  1.  ingc- 
nuum.i.lccl:.n.3.rT.de  ftatu.ho- 
min.ibi:  Debetejfe  trgotatis  Ittt- 
gator>adquc(rvt  ita  dtxerim)ptr 
ttneat  tus  in  capite ,  ita  qubd  altj 
ftntfubeoftcutmibrafub  capitt: 
&huc  pertincnt  a  mc  acU  v 
notaca  incap.  ^ 
— v"  4  5*» 


*  • 

•  ■  •  »  *  • 


— 


— - 


.:  ...  «....  4  ivtvi 


f  svmMsAriu  catiris  xxvn..  ■ 

j|  "T  O^V  oflcndentifiripturamicfiamcnti  ^pojfefiionon  datary 
j^Ll      quanqttam  tefitbusfe  cjfe  Ugitimum  hdredtm  probct. 

1  MadtnftardtutHadriamjdhoc  <vttompctatIegisv.re- 

medium.jcrtpturarequtratur. 

S  'Beneficmm  dtut  Hadrtant.ture  commmi  injjteclofilum  competit  bjtrt 
dt  firtpto.tf  ture  Zegto  rventtnttbus  quoque  ab  tntcfiato prtfla- 
tur. 

^guanuu  pjfa^  J  7Wa  con*. 
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/  Inmaioratthuseodcm^dinequoahmteftatofucceditnu 

6  Inmaioratthusiurefanguimsfucceditur. 

7  ^dtcaturfuccefsiofttngumis. 

*  S uccefsio  ab  tnteftato\a fanguine pendet. 

p  /nmaioratiiuspotmsfanguiscmftderatur^  ^udmmfiecefsimbusai 
inteftato. 

10  ^sficcedendtrumcorftfttthmftrum^ 
requiritur.rvtmiaioratuSritiiioimapoj^ fuifteht. 

1 1  Succefcio  fafiguinis  nonrefuirit fcrtpturam. 
t2  ^aprogemespoieftinduierem^ 

dyurepnmoge^ura^fautirftM  ' 
h  j^fiusStcUftafticis^ 

dtajpcttbemftctum^arvtmutetetusnatuyitm. 

t4  Inmaiora^ihiscm/uetudoiktturamionorummutat 
ts  Corfuttudon^foluminduti^ 

tatemfucccfsionis.  * 
/    Per  teftes  qui  dtpmunt  deimmemoriaii^maioratus  inducttur 
1 7  Quanuis  d  lege  Tauri  modi  maioratumproiandt Ratuantur'  tdnrum 

rvidenturexclufi*  v 
ti  renu^ienefitu^ 

19  Adfummartum  tudtctum  Tenuu/crtpturanmreautrttur^ 
^cafihusftrtpturare^utraturtremi^  1 

20  Jmutatudtti^difta^uanutsf^^ 
fi^uraconttnenitcU^ 

&  tfirucnttauuatranfipnremiudicatam. 
2t  Smgularis  cafusin  Temta  adnotatur       m*9  Mm  fcm 
ttone  maioratus  ,.njta  c*ecutiu*  alfiue/crtpturd  compettt 

22  FormtdaCameralts  ohltgattomsjenuutxecuttuorernedioaquit 
ratur.  1  * 

2,  £*P>™°g<^^eXffo 

pontpoteft*  .  ;  >.u       eJsM&  * 

*4  £xft*™s*xterorumfof<fskm 

ttuum  rerncdtum  ccmpetit^abfque  al^unfcVtpturd. 
*r  £*M"to$J*(wfietuafamermM^ 

:  ex  tegt.mtri  Ta*rine*fi  tt'wA>#  rtaturalts  trnusfundi- 

-  ■.■»*. 

*  ^Sumrndrtffimnm remedium prfiflriumn;  flaturi  $  cmfinmii* 
rus^amfcriptis^uamlegitimsharedtbuscompetu. 

27  Jnma- 


tur. 
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*7  1nmateriAmaioratuum<Tserl>umPrcximicrtad fuccefforem  legiti- 
.    ntum potius refertur.        n)  >,Um  ..'   i  .0 

M  Cbnfangumetproprie  quidicAnturiuxtaius  Pontifcium,%J  ouideiu 

.    reCiutli.      ...'.■  . ',       :          \r-        ;i^L.O.  . 

Confdnvianeiylmcarijnjocantur.  ..  .  :j^f  .  .  .oq 
/0  Verhum  Succedercyft)  Pertmere^ad cauflim fanguinis jpetlat.  '  ■ .  1 1 
S  i  Aptius  competii.  rvia  executiua  in  Tenutafine  feripauA ,  Quam  cum 

•        •         •  • I     •       •    !••••.  •' 


ea. 


£i  Verbum  Succederejatifsimepatet,  commehenditomnem fuecede* 

dimodum.  ■....:   i       .  -m  ••f-':-    a  iiiL.s       -  •  rrr  s 


!3I 


t.   .    *  •  J 


E  X  PRIMOCENIO  QV OD 

•  -  -'-.  !;       :  ':*,i:,(r",:ii;^l       .  .j  ttiUiv?iC.;:«j  ?7*:(  '     •.?.•«-. yj 

cxfolatcmporisantiquitateconftat,  nuilty 
originaliinftrumento,nequeexem- 
ploprodu6to,anTcnuta  ■ 
proponi  pof- 
;  fit, 


!.'»•,  i 

f  '  1 


.11  ?..•:• 


.  2?:  u  >  jf  t  xxm 


:imus: 


f  *  «  L 

*4   .  t:i.  ihl 

VIVS  qux. 
ftionis  diftiarf. 
tasab  codem«ii 
ui  Hadrianl  rc^ 
mcdio,  dc  quo 
itc  mentiohcm 
ifcitur,cx  «quo 


•    :    '  .{      '  . 

-':  R'  "  '••     .  ;,r*  ..;*> 

1.  vltlma.  C.  dc  cdicto  diui  Ha- 
driani  omnes  fatcntur  ,  &  in  1 
fpecie  ibidcm  doccnt  Alexan. 
num.az.lalbn  23.  Decius  3* 
•&  fatis  patet  ex  legcQui  iibcris. 
§.  hxc  vcrba.ft.  dc  vulgari  >  &k 
VtnononmstjMpatrihdresextir  ± 


nori  oftcndcnti  fcr  i  pturam  ccj  f  /t/,  fed  is  tjui  ex  tcslamento  h*res 

ftamenti ,  poiTcfsio  non  dattrri  txtitit ,  fubflttutus  ^videatur  > & 

quanquam  teftibus  fc  ciTclcgiU  cx  l.qux  conditio.l.quibxicdij. 

timum  Kxrcdcm  probcc,  yc  in  S.  dc  cpnditiqnibus  «5c  dcmon- 

'  i              "  S  2.  ilratio- 
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ftrafioiribusj&probac  d.lcx  vlt 
C.dec dicTo  diui  Hadriani ,  ibi: 
Scrpitus  /ttW^r.Ejrlegficirgo 
45.  Tauri,  qux  dc  tranllationc 
pollefsionisloquitur,  fcriptura 
maioratus  reqniri ,  vc  TcRuta  7 
copctac  ad  initar  cdicTi  &:  rcme  - 
dij  polTeiTorij  diui  Hadriani,di- 
ccndum  vidccur,  Dirukui  ta- 
men  dirricultas  cx  difTcrencijs 
quas  intcr  hxcincerdicTa  ance- 
rioricap.confticuimus,exh  3. 


ncm  dcnotat,  cum  fjbatteraa 
fint,glo.verb.£r»rr/  r  in  Attthc. 
dcinccJiis  nupDjSjColIationcz. 
Andrcas  Siculusini-.  cumacu- 
■T-nsimi.C.dc  hdcicommiiT  mh 
1  14.Hl ud  enimdicitur  fangus 
n  i  dari  ,q  uod  iirorc/in  fti  tuto,le- 
gc,aut  priuati  cuiufpiam  vcdun 
tacc  vni  cuipram familix  dcfti- 
nacum capicur,non  iudicio }  & 
voluntatc  vlcimi  poflciToris.  1. 
3-fF.  dc  interdicT.&  rclcgacisd.fi 


rfcul,  1  y  libr»;4:poux  Conrpil.  j  arrogator.  ff.  dc  adopcionibus. 
cx  qua  quantfis  benefkiurh  d>      Idcm  ergo  dicimus  in  fuccefsio 


urfiadriam^kit-ecommuni  in- 
ipccTojforumcompccerec  hxrc 
difcriptOiptfdicTam  tamenlc- 
gem  Rcgiam  yenicntibu*  quo- 
que  ab  intcftaro  prxftatur  j  idfc 
icaquc  ftatuedumcftinrjrimo- 
gcnijs  .  Nam  quanuis  mftru- 
mcncum  infticucionis  maiora-, 
tus  non  producacur  ,  Tcnuca 
proponi  poteft,  dummodo  bo- 
nadequibus  agitur ,  refticucio- 
ni  obnoxia  finc :  in  maioraribus 
cnim,codcm  ordinc  quo  ab  in« 
tcftaco  fu€ccdicur,fucccdi  coml 
pcrtum  eft ,  ita  vt  iurc  optimo 
caqux  iiiluccefsionibusabin- 
tcftatoconfticutafuric,&  Hif- 
panix  primogcnijs  aptari  pof- 
iint,  in  quibusiurc  fanguinis 
fucccdicutjid  cft,  iurc  cognatio 
n  is  nacurahs,&  ciuihs  in  gcncre 
fumpte,&iurcprogenici,quod 
explicuit  Partitc  lcx  p.tir.y.par. 


ac ab  i inc i bto,nam  a  fjurguinc 
pehdccj  cumdex  cam  dcfcrac.  (. 
jt£F;dc  fuis,&  Ifeglcimls  hicrcdi- 
bu&doccc  Baldus  confi.  i99.nu 
inc^.vcrfi.fY/  ckm  ifta fuccefsio, 
lib.  j.Bcroius  in  cap.  1  .num.  1 3. 

verfwo^^dciureparronac'. 
.  ilacobus  Rhxuardus  in  1.  iura 

fanguinis.fTde  regulis  iuris,qui 

cx  multorum  auctoritatc  afle- 

rit,  propinquos  eiqui  intcfta- 

tiis,acfinclibcris  dcccfsit,iurc 

fanguinis,&  naturx  fucccderc: 

tradic  Alciatusiibr.4.  Paradox, 

cap>7.&  in  L  lcgc  obucnirc,  nu. 

3.    dc  vcrbonfagnificat.  fequi- 

tur  MOntamis  ad  Iuftiniani  No 

ucl.  dc  hxredibus  ab  inttftato 

veniemibus  *  fub  tracTaeu  dc 

fuccefs«onibusabinteftato,in 


quam  in  aiijs 
ab  inteftato  fucccfcionibus, 
quippccuminhisc^rideretuc 

tacita 
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tacita  dcfuncli  voluntas,  qui  po 
tuit  hxrcdcs  inftituerc ,  &  vc- 
nicntibusab  intcftato  fuccdsio 
ncm  aufcrrcqui  cumnon  fc- 
ccrit,tacite  cis  rciiquihc  vidc- 
tur,&  fic  hxc  fucccisio  hxrc- 
diraiiadicitur  .1.  Ci  cjuis  cum  tc- 
ftamencum.  ff.  dc  iurc  coJicil- 
lorum ,  &:  pcr  intcgrum  ticu- 
lum  Inllitut.  dc  hxrcdica.  cjux 
ab  inccftaco  dcfcruntur  ,  facis 
conftac.  Diucrfumomnino  cft 
in  maioratusfucccfsionc,  qux 
cum  tu  (la  fit ,  a  lcgc  fcilicct ,  &c 
a  maioiibus  proucnicns,  &:  vl- 
timi  poilcilbris  difpoiitioni  no 
fubiaccar,  per  quam  aufcrri  pof  IO 
fitabhis  quibuscx  primigcnij 
tnftituto  defcrtur  ,  amictic  iU 
lud  nomcn  hxrcditarix  lucccf- 
(ionis,  6c  rcmanct  in  fo!o  fpe- 
ciali  nominc  iuitsc ,  lcgalis ,  & 
lcgicimx  fuccefsionis ,  iurcvK 
clclicec  foiius  languinis :  vc  fic 
rocrito  dicamus ,  ficuc  rcmc- 
dia  polTenbiia  venienci  ab  intc- 
ftato   rcfpc&u  proximkacis 
dan  tur  ,  eadcm  &  maio  ri  ra- 
tionc  vcro  maioratus  fucccf- 
fori  prxftentur  ,  quanuis  nul-  1 1 
lam  fcripturam  oftcndat,  Ci  fc 
cflc    Icgitimum  coniangui- 
ncum  oitendcrit  j  ita  cnim  ap- 
pcllatur.id  cft,ab  codcmfan- 
guinc  initium  habcns  ,  vt  in-  i* 
tcrprctatur  Accurfius  in  §.  i, 
Inltitut.  dc  lcgitima  agnato. 
fuccelsionc  :  cuius  fuic  ira- 


memor  Micrcs  dc  maiorati- 
bus  ,  fecunda  partc  ,  quxftio- 
ne  fcxta  ,  numcr.  9 1 .  &  fcri- 
bit  Iurifconfultus  in  I.  pronun- 
tiatio  ,  vcrilculo  item  Ofpella- 
tur.  ff.  dcvcrbofum  fignirka- 
tionc  .  In  Italiaquc  hoc  rccc. 
piilc   communcm  loqucndi 
vfum  ,  arbitratur  Bartolus  in 
legc  Cum  quidam .  $•  quod  di- 
citur  ,  numer.  1.  ff.  dc  acqui- 
rcnda  hxrcdicatc  ,  Sc  in  Hif- 
pania  Gregorius  Lopcz  in  lc- 
gc  fccunda,  titul.  15.  Parcita 
iccunda  ,  verbo  ,  el  mas  fto- 
pinyuo  parieMe  .  Non  cnim 
ius  fucccdendl  in  eo  confiftir, 
yc  inilrumcntum  maioratus 
producatur  ,  ad  hoc  vt  intcr- 
qi&um  pofleflbrium  Tcnutx 
compctac  ;  (cd  illud  tantum 
rcquiricur ,  vt  maioracus  titu- 
lo  bona  pofteila  fuiifcnc  ;  co 
cnim  iplo  transfcrcur  corum 
vcraquc  poilefsio  in  fcqucn- 
tcm  in  gradu  ,  pro  cuius  con- 
fcruacionc  &  cuitione  Tenuca 
compccic >  nam  quando  iurc 
fanguinis  fucccditur  ,  nihil  rc- 
ferc.more  ,  inftituco  ,  lcge,or- 
dincque  fucccdendi  ,  vcl  fcri- 
ptura  fuccedatur  ,  C\  bona  re> 
fticutioni  fubic&a  func,  &  vni 
cuipiam  familix    deitinaca : 
cum  rcgularc  fic ,  vnam  pro- 
genicm  poiTc  induccrc  maio- 
racum ,  &  confuccudinem  fuc- 
cedcndi  in  aliquibus  bonis 
S  3  iurc 
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iurc  pii.ro^enicurx  ,  cnam 
finc  inlhumento  fundationis, 
&  inftltuubnis^uo  cafu  prxdi 
£h  bona  fuam  tiaturam  amic- 
tuntj&vinCulo  obnoxiatema- 
ncnt:  Jo£trina  cft  mirabilis  Ioa- 
nls  Andrcx  in  Addicionibus 
ad  Spcculatorcm,  tit.  dc  inftru- 
mcn.edicionc.J.compcndiofx, 
vct&c.  fidnunquid  >  pro  qua  cft 
tcxtus  in  l.z.J.deinde,  dcorigi- 
nc  iuris ,  &  cOmmuncm  dicic 
Antonius  Gabricl  lib.  6.  com- 
munium  opinionum,tic.dc  co- 
fuctudinc,concluf.5.hum.6.1a- 

13  tcMolinalib.i.cap.fi.nu.  i.Si- 
cut  ctlam  in  bcnehcijs  Ecclcfia- 
fcicis  po/Tcfsio  &  ciculus,&  con- 
fuctudo  cofifcrendi,aflicit  benfc 
ficiuni,ita  vt  mutet  eius  nacura, 
iuxtatcxtum  in  cap  cum  de  be 
ncficio ,  dc  prxbcnd.  libr.  6.  de 
quo  agic  LudouicusMolinalib. 
a.cap.  6.n  umcr.  i6.Cjucm  fequi- 
rur  Baldcfius  addicionacor  ad  . 
Xuarlum  ad  procemium  legu 
Fori,  litcra  L.  pagina  tf.colum. 

14  x.  Ita  etlam  in  maioracibus  con 
Hiccudo  naturam  bonorum  mu 
tac,icavcquanuiscxcorum  na- 
turafmt  libera,mos  fuccedcndi 
ca  refticutioni  obnoxia  confti- 
tuat :  qux  cckm  confuctudo 
inducerc  poteft  non  folum  fub* 

1 5  ie^sam ,  vc  dixlmus ,  fed  cciant 
cjttaVttacem  fucccdcndi ,  vc  pu- 
ta,  vt  agnati  folum  lucccdant, 
v«i  iuakuli  ctiam  cx  faemina 


16 


defccndentcs  ,  vd  quiJ  Cim\\e 
iiitroducere  in  familix  confer- 
uationem  &  memoiiam  ,  do- 
cct  Abbas  in  cap.  vkimo,num. 
17.  de  cOnfuctudinc,Tiraquel- 
lus  dc  primogenijs ,  quxftione 
38.  cx  numcr.  x.qux  fanc  do- 
clrina  fummc  adnotanda  cft. 
Ex  prxdi&iscrgo  facisdcduci- 
tur,Tcnutam  proponl  pofte ,  G, 
dc  primogenio  non  dubltetur, 

3uanuis  litigatores  nullam  fun 
ationis  &  inftitutionis  fcrip- 
turam ,  ncque  cxemplum  pro-» 
du  xerint ,  nequc  etiam  teftibus 
lnftrumcntum  fuille  confcctu, 
cflc  tamcn  amiftum  probauc- 
tint,  vt  in  indiuiduo  &  in  cafuS 
comingcncia,quanuis  non  cc 
kts  ,(edexalijs  confidcracionU 
bus ,  arblcracur  Do£tor  Molinat 
dc  primogcnijSjlibr.  3-cap.  1  }.i 
n  u .  49 .  v  ci  ii.fi  d  contrcuerti  etiam 
/S/rr,facisquehxc  fentcnciapro 
bacur  cx  1. 4 1 .  Tauri ,  a  qua  pcr 
tcftcs  quidcponanc  dc  immc- 
nioriaji ,  maioracus  inducitur» 
quam  ad  hoc  omncs  fcribcn- 
tcs  ibi  notant,  &  Do£torMo- 
lina  libr.  fccundo ,  cap.  8.  a  nu- 
mcr.  i.altcr  Molina  tractac.  2. 
dilpucacionc  600.  in  pcincip. 
tomo  3.  de  iufticia,iunccal.4*. 
fequcnci ,  &  1.  8.  &  9.  ticulo 
7.1ibr.  5.  Compil.  a  quibus  rc- 
media  poflciToria  pro  confe* 
qucndis  bonis  maioracus  in* 
troducla  funt  ;  Tenutaqud 

adida 


Digitized  by  Google 


/CaputVigcfimurtrcptimurn.  f;g 


a  dic"ta  reccntiori  Compila- 
tionis  lcgc  in  cxecutionem 
JcgisTautincmis  inucta  fuitjco 
fequcns  crgoeft,quOmodocuqs 
maioratus,titulo  bona  polTefla- 
iucrint,Tenutam  proponi  pof. 
fc  (inc  d  ift  indionc ,  an  maiora^ 
tus  ex  antiquitatc  tcmporis ,  an 
vero  cx  fcriptura  infticutionis 
17  coniiftac.Ecfuadecurhxc  opi- 
riio  cx  eo,quiaquanuisadieca 
Tauri  lcgc  modi  maioratu  pro- 
kandi  ftacuantur,alij  nonviden 
tur  cxclufi,vt  in  cius  inccrpreca 
tionc  agnofcic  Molina  vbi  fu- 
pra,num.3.  Aluarus  Valaf.dc  iu 
rc  cmphy.quxft.7.num.  1 8.  Al 
ter  Molina  vbi  fupra,num,  1  .Ea 
dcm  crgo  racionc  diccndum 
eft»  vccunquedcmaioracu  co- 
ftec,  Tcnucam  proponi  poflct 
nec  ab  eiusrcmcdiocxclufum 
cflc ,  qui  non  cxcluditur  a  quo-  20 
cutiquc  gcnere  probandi  maio 
ratum,pra:fcrtim  cum  (vt  fxpc 
18  diximus )  Tcnutx  bcncficium 
infauorcprimogenij  fucceflb- 
rum  coriferatunquomodocnn- 
quc  crgo  pateat,quis  fccundum 
ordincm  fucccdcndi,  in  primo* 
gcnio  fucccdere  dcbcac ,  in  ftru-  • 
mcntomaioracus  opus  no  crit  *i 
ad  hoc  fummarium  iudicium 
introduccndum ,  ciim  inccr  ca- 
fusinquibus  fcriptura  requiri- 
if  tur.de  quibus  glolTa  incap.i. 
\crb.inJcriptuAc  ccnfibus ,  lib» 
f.vbiomnes  notant,noftcr  non 


cnumcretur ,  im6  dcclhoaeoi 
Jlcgni cxprcflam habcmus ,  ex  . 
iquaabfquc  inftrumcntoproba 
tut  maioratus^non  icaque  hic 
agioras  qualc  inftrumentum  cf 
•ic  dcbeat,ad  hoc  vc  cxcqui  pof- 
.fitjuxtaadnotataa  glofla  inl. 
generaIitcr.G»dc  tabularijs,  lib. 
jo.&Speculatore  tic.de  inftriii. 
mencorum  cditioneiin  princi- 
pio,Bartolo  in  Ui  quis  cx  argeii 
taiijs.$.fi  initium.  ff.de eden* 
tio.  Abbatc  in  cap.  1.  a  numcn 
* .  dc  fidc  inftrumc.  Galkfio  ad 
formam  Camcr.  obligation.  3* 
parte,qu.xftioncprima  per  to- 
tam,fcdfolum  agimus  dc  bo- 
norum  quahtace,quat  rcftU 
tutioni  obnoxia  funt  *  excqui 
pofllmt ,  &  dc  eorum  tranila^ 
tionc  in  fummarHsimo  Tcnu-  * 
tx  kidicio  cognofci  potcft .  Di- 
ftac  ehim  hoc  fummarium  & 
exccutiuum  Tcnutae  iudieium 
ab  fcripruraconiinenti  claufu- 
lam  guarentigiam  i  vcl  parcis 
confclsioncm  ,  &  a  fenccncia. 
qux  cranfijc  in  rcm  iudicatam j 
cxcra  hos  cnim  cafus  vcifemur* 
aliusquc  nouuus  &  fingulatis 
cafus  a  lcglbus  Rcgijs  cxco- 
gicacus  cft  ,  cx  quo  fumma- 
tim  cognofci  queat  >  ex  fola 
probatione  maioratus,  abfque 
aliquafcriptura^  vt  fimili  mo* 
do  cx  cafibus  praedictis  co* 
gnofci  poccrat  ,  &  ad  viarA  . 
Simmariam  &  cxccutiuam 
S  4  proca 
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procedi  v  &  ficutctiam  introdu 
ttafuitformulacameraiis  obl'- 
gationis,exquafummarium  & 
.   cxccutiuu  remcdium  prodijr, 
quanuis  plurimum  diffcrar  a 
guarcnttgTo  inftrumento :  dc 
quarclatctraftant  Hicronym. 
<->ratus  confi.  i  z.num.  to.  verfi. 
ejuia  adeft  obltgatioin  jbrmacd- 
m«v,lib.  i.Petrus  Andrcas  Ga- 
marusin  commentario  confti- 
tutionis  Iulianx,fupcr  vcrbo  m 
ampliorijbtmacamer*.  Antoni* 
MaJfa  in  tra&atu  ad  prxdittam 
formam,parre  i.quxft.i.num» 
1 3-&  hisconducuntadnotatal 
Vclazqucz  dc  Aucndano  adlt 
45.Tauri,glolT6.a  numcr.  7.  & 
glolT.8.a  numc.  1 .  qui  ctiam  ali* 
quibus  fundamciis  adicctis  no- 
3  itram  fentcntiam  probat ,  &  cx 
primogcnio  quod  cx  fola  tcm- 
poris  atitiquitateconftat,  Tcnu 
^  tamproponiponcrirmat.Con- 
firmaturquehxcopinioex  cx- 
tcror  um  ftatutis  &  confuetudi- 
•  r.ib*,  exquibus,  ficuter  lcgib* 
noftris  RegijSipoflcfsioin  hx- 
rcdem  trasrurtditur  abfque  ali- 
quo  a&u  apprchcfionis,&  funv 
marifsimu  &  cxccutiuureme- 
ciium  In  hoc  cafu  prxdi&o  hx- 
rcdi  indulgeturjac  tamcn  com- 
pcrtum  di ,  tn  terminis  ftatuti 
vcl  conluctudinis  illum  hxrc- 
dcmdici,qui  lcgitimusfit,  & 
•  ab intcftato fuccedat,  cum fuc-  A* 
cclsio  cx  tcilamcnto  non  pro« 


pric  dicatur  icgitima  fuccefsio. 
l.lcgc  obuenirc.ff.  dc  vcrborum 
fignificationc. 1. 3. $. dc  illo.tT. 
profocio.l.illud.ff.  de  acquircn. 
hxrcd.&  cx  Rubrica.  CdcJcgt 
timis  hxrcd.iatisprobatur,fit 
cx  gloiTverbo  +d  lemtmani,  in 
di&f  dcillo,&in  l.fcgitima.rT. 
de  pctitione  hxrcd.  Prxdi&oq; 
lcgitimo  hxrcdi  hoc  fummariu 
bencficium  competcrc,  plactiit 
Baldo  confil  1 8 1.  libr.  i.pcr  t6- 
tum  .  Fulgofio  in  dkto  § .  de 
illo,a  num.  i.Panorraitanotofi, 
3  .a  n  um.  j .  Alexandro  confi.  5  6. 
hume.^.lib.z.Benedi&oin  cap. 
Raynuntius.verbo  $}rvxorem 
homtne  Adelajiam ,  num.74.  **» 
foni  in  1. 1  .in  princip.verfic.  ta- 
men  diligcntcr ,  vbi  Philippuf 
Dccius  num.  z.C.quando  non 
pcten.partcs,  Alciato  Iib.4.para 
dox  .cap.7-Nicolao  Bcllonofup 
putation.libr.  ^.poft  principiu. 
Tiraquelloiatilsimcdc  mortc. 
*.partc.7.dcdarationcper  tota. 
Si  igitur  cx  prxdida  tranflatio- 
ne,abfquc  aliqua  inftitutionis 
fcriptura,  prxdttum  fumma- 
rium  &  cxccutiuum  rcmediu 
Jegitimo  hxrcdiindulgctur,  co 
fequens  eft,cum  cx  1. 45.  poflcf- 
fioinlcgitimufuccefibrc  tranf 
fcratur,id  Tcnutc.  fummarium 
rcmcdium  cum  pofTc  proponc- 
rc ,  &  quidem  vrgcntius ,  cum 
cx  prxdidta  confuetudinc  ciui- 
listantumpoiTcfto  transfunda 

tur, 
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turjex  lcgc  vero  noftra  &  natu- 
ralis  quoquc  polfcfsionis  tranf- 
lacio  riat,iuxca  ca  qu  c  in  cap.48. 
loga  fcrie  cra&ablm*.  Imo  prx- 
dictum  fummarifsimum  remc- 
16  dium  propriuslcgicimis  hzrc- 
dibus  compccit,  (cripcis  cnim 
non  dacur,vtdocet  MafTucrius 
in  ticul.dc  poiTciTorio.$.itcm  hc. 
res,&  in  $.item  dato,anume.r. 
Bart.in  1.  *.ad  finem.rT.  dc  lcoat. 
i.Alcxand.inl.cxfa&o.  §.  vlci.  . 
num.pcnulcimo.fF.ad  S.C.  Tre 
bel.Bencdictus  vbi  fupra,  num. 
7J.  Philippus  Dccius  in  cap.  in  19 
praifcntia.i.  nocabili,  dc  proba- 
tionibus.  Quauls  non  ignorcm 
plurimorum  fcntcnciam  fuiflc, 
vt  prxditta  gcncralis  confuctu- 
do  ad  hxrcdcs  quoquc  teftamc 
tarios  traharur,dequo  longam 
auadlioncm  facit  Tiraqucllus 
diftai.partc,  dedaratione  7.  a  5° 
nume.io.qui  ncccfTario  lcgen- 
duseft.. 

*7  Illud  tamen  inflciari  nequk 
in  materia  maioratus.cum  pro- 
ximior  vocatusfit,  potiushod 
vcrbum  rcferri  ad  fuccclTorcnt 
ab  intcftacato,  vt  dc  confangui- 
nco  loquens  cradit  Bcnedichis 
in  ditt  cap.  Raynuncius,  vcrbo  J  t 
mortuoitaquc  teftacorc,in  z.n*. 
71.  cum  confanguinciproprlc 
dicantur.qui  fcfe  fanguine  con- 

x  tingunt/uixta  PontiHcias  dcci- 
fioncs  in  cap.tua  nos ,  &  in  cap. 
non  dcbct,  dc  confanguinic.  <5c 


afrinitacc,&  in  cap.poftrcmode 
appellacionibus,&  in  cap.  ad  fc- 
dcm,  3  5  .qu;eft .  5  .his  cnim  in  fpc 
ciccafusnoftriftandumcft,  6c 
non  iuris  ciuilis  inccrprccatio- 
ni,quod  confanguineos  cancum 
vocatfratrcs  codem  patrc  gcni- 
tos.l.i.f.confansuincos.inprin 
cipio,&  in  §.  1  .ft.dc  fuis  &  icgi- 
timis.$.  1  .vcrii.icaquc.Inftic.  dc 
lcgicima  agnat.  fucccfT  iun&is 
hisqux  congcfsit  Tiraquellus 
in  trattatu  rctra&uum ,  tit.  1 .  §. 
1  .glo(T9.vcrb.//£n4£/«-,in  prin- 
cipio,quos  ctiamcofanguincos: 
quodquaeftioni  noftrx  propc- 
modum  conducic,linearios  nu- 
cupatTiraqucllus  dict.glofT.9. 
num.i.vclutiqui  fint  ciufdcm 
linca:  (iue  progcnici.vt  ancca  di 
ccbamusj&hucquoquc  pcrti- 
net,fianimaducrcamus,  vcrbu 
fuccedere ,  &  fuccefsio ,  propiie 
pcrcincre  ad  caufam  intcftaci  &c 
fanguinis,vt  arbicraturSodnus 
confi.  30.nume.56.lib.  1.  Tiraq. 
l.part.7.dcdarat.num*6.in  tra- 
ctat.  dc  morte.  Quae  eo  dicla 
funt,vt  cx  cis  cliciamus » cx  pit- 
mogcnio  immemorialis  colue- 
tudinisTcnutamproponi  pof- 
fc,  cVrcmediapoirefloriafum- 
rnaria  aptius  cdmpeterc  in  pri- 
mogeniorum  fuccefsione(cum 
fanguinisfit)his  fuccefibribus, 
quicxdi&alegima  fucccfsionc 
quam  ex  ceftamencaria  vcl  ex 
auaqualibctinftitutionis  maio 
S  j  ratus 
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.ratus  fcriptura  fucccdunr^cu  ta-  pofk  ab  his  qui  in  primogcnlQ 
inc  vrcunq;  in  maioraru  fuccc-  iucceJere conrcndunr:  nam  ve« 
daturjurefanguinis  dcfcratur  )i  rius  &recepciuscft>vCrbum/KC 
fuccciV<o,fi uc  is  tcflamcnto ,  fi-      (tdcndjaiiislmc  patcrc>&  com 


uc  contra£u  Initiunu;  fit ,  fiue 
ex  morc  fuccedendi  ad  progc- 
nSem  maioratus  d  eucniat ,  abf* 
c^u;  controucr/ia  arbitramur,in 
vcrum  fucceflbrem  Icgali  mini 
itcrio  poilcfeioncm  rransfcrri, 
&  rcmedium  Tenutx  in  fuprc- 
nio  Reglo  Corifilio  inccntari 


prchcndcrc  omncm  fucccden- 
dimodum.i.  u  §»  iilud  tencn- 
dum.  ff.  cjuorum  lcgatorum.i, 
flumina.$.adijcitur.  if.dc  dam- 
no  infedo.l.vhima.  C.  vnde  lc- 
gicimi.I.i.cV  l.C.dcfuccellbrio 
ediclo.l.antec|uam.  C .  commu, 
dcfucceisianibus» 


SVMMUXJU  CnAVlllS  XXVllh 


/   TT"\  OSSESSIO  ciuilis  fj^  raturalts  transfertur  in  <vtrum 

I  jucct fforemjtiam  ttrrto  pofsidtntt. 
*  T^emtdmm  Ttnuu  an  adutrfus pofstdmtmtum  titulojntitc* 

ripofstt*  , 
j  Inrt prohibita  alttnarifofl  alitnationcm  ptrjcSIaman  imptdiatur 

dominij  tranflatio. 
4  7{c  mau ratus  alitnata/alti pofl mcrttm alitnanrk^txringuirur  altt' 
natio,$)  dominium  rtutcatur^uado  alunarionisprohilittc  tfi  ractra. 
r  Si prohtbitio  alitnationis cxprcffa fir,altcnarunc faSia^domimum  mc 
per  mcmcntum  rransfcrtur  intmprorcm. 

6  Si prohibiricni*  altcnaticnis claujula  inprimogcniodcfciatthaicridt' 
hctpro  txprtjfa. 

7  *Alicnationc jaEia,dominium  trasftrtur  in  tum,cuiccmpctir  ius  rcuo- 
candi  talcm  altcnationcm. 

t  Ttrtiuspojfejfcr  rti  maioratus  folumpojsidtt^abjijut dcminio    p\ 0- 
prictatt. 

f  Quanuis  contrafius  nulIusQ)  inutilisfitjnaxcipitnttm  ramtn  tranft 
pojfefitOftam  ctuilitqudm  naturalrs. 

i#  St 
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10  Si  rcs  alienetur  ftne  dccrctojojfcfsio  retrahitur  dpojfeffore. 

11  Excontr*BunuUopofefsiotrdsfcrtur,fttamenrveratradiu^  . 

ucniat. 

12  PoJJefstononacquiritur  ex  contraUu ,  tartqudmexcaujaimmediO- 
atfedex jaclo  naturali,$}  traditione  tpfius  ret. 

13  ln  re  feudali     alienatt prohtbtta,  poffefsto  tranjitjicet  no  tranfeat 
domintum. 

i+  Ettamftlex traditionem prohibeat , debet iuteUtgi  quoad domtnium, 

jednonquoadpojfefstonem. 
tx  Tenuu  remedtum  uon  datur  contra  titulo pofsidentem  ,  non  obfiante 

deciftone  legis  +t.ft)  quomodo  hdc  inteUigendaftt. 
it  De turecommunt  remediapoffefjonanoncompetuntcontra titulopof 

ftdentem. 

1 7  Ex  quo  titulo  non  impediatur  remedia pojfcjforia  contra  tertium. 
i  S  St  tttulus prtccdatsvera pojfefsto  transfertur  tn  acctptemcm ,  fypc 
remediumtegis4S.noncompetit. 

19  Lex  At  .Taurt,qud pojfefsionem  transfert.ettam  tertto pofstdente,  de 
betaccipi,quandotertiut  proprta  auctorttatcpojsttlctsvclpcfejjvr, 
ntatoratus  tradidtt  pojfefstonem. 

20  Quandetitulusabfquefraudeprecefsitex parte  aecipientu  ,Tenuts 

non  habet  lccum  contra  terttum. 
jt  St  c\e^ta  jacultas,  rvelalia  iufia  caufa  alienationemprecedit ,  tunc 

tamdomtnium,quampojjefsio  ttansjerturtnemptorem  ^  , 

22  i\c altenata aduerjus prohtbitionem ceftatortsprxcedente titulojicet 

nonfransfcratur  domtnium  in  emptoremtaduerfuseum  tamen  non  rc- 

rredijs  pojjcjjorijsfed  rcwendicatione  agendum  eft. 
ZS  ATcmuacliomaterusfucceforexcIudttur, quando lapft funt  fex^ 

menfcsddieoccupationtsmaioratus. 
34  Aihoc <-vt pratenfor  quis  dtcatur ;fufficit  quiUbet,coIor.abfque  tttulo^ 

ft) caufalegttima. 
ts  Verus  tnteUetlus  legis  AS.efisvt  eim  decifto nonprocedat  m  altenatto^ 

nereiparttculartscxtttuloftnitdaritjoltm^ 

pantebon^tmtoratusextttulorvniuerjali. 
26  Vcrbum  OuQjtQndequacunqucptrJonatntelbyMufft  ^.M*afi% 

,  *  "siquis  aliqnam  rem  maioratus  tmqudm  Uberam^t^diffet,  impef 

S  dtt  tranflattonem pojjefmnistnfeqmem  mgradu,  Ipet  nonjm^edtat 

tranjlattonemdomtnij.  . 

Mt  Lapfm 
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2S  Lapfus  Molin*  adnotAtur. 

2$  H*t*  diuerfttatis  confittuttur  inter  titulum fmgulartm  <vntucr- 
falem. 

3  o  Petitio  hdreditatis  datttr  contra pofsidentem  cum  titulo  <vnitttrfdli. . 
3  i  IntcrdiElum  Quorum  boncrum,$j  ediSlum  dmi  &raartani>compttii 

aduerfmpofftjjortmtitulatum. 
3 2  7{egula uulgarisrfud docet^petitionem hdreditatis non dart  contra ti 

tulo  pofsidentem.acctpienda  t&,quando  quisfofsidettanquam  fthgu* 

laris  fucCeffcr. 
3  t  Moimd  dotlrina  declaratur. 

s  4  Si  maioratus  inftitutor  altcnationem  rerum  maioratusjam  inproprie 

taterfudm  inpoJJtfsioneprohihtat,an  intmptirtm  tranftat poffefsiiK 
Sr  Si  exftatuto prohtbetur  alttnatto  ft)  tradttto  rei3non  cenjetur prohibi 

ta  tranfljuh  pojfcfsiontsfedtantum  dominij. 
S  8  3]*i  ex  (oMraSht prohthetur Jibi  acquirtrt  dommium  ,fibi  acquhtri 

poffefsionem  non  cjl  prohibitus. 
S  }  Adamietendam pojfe (sionemfiffkit  animus  eam  OmietenJh 
S S  St  quis in  alium tusfuum uuh  transjerrcJiiUt non pofsit  oudri,a  trA 

dcnte  non  abdtcaeur* 
3 p  PradiBa  regtda proctdie  in  dcmtnio,non  trcro  inpoffcfsicnt. 

40  Mud quod fa&i esl,d legis  nscl homints proutfione  tnfirmarinon po- 

41  Poffcfsio  ittris  d  lege  transftrripottft:  yuu faclitamtn  t& ,  a  ItgtnoH 
transftrtur. 

42  Adpetvndam  Jatti  pojfcfsiontto^uartum  inttrdi&umineroduBum 
futt,contra  iurts  rtgulas. 

4i  Skut  ijuod faUitJl,d  iurt non infrmatur » eadem  ratioht ntc ab ipji 
inrtttud foEiifuntjntroducipoJfunt. 

44  Faai  caujx  infeild.  huUa  xonjtieuttone fitrt poJfune,ntc  ttiam  ptr  ji» 
tlioncmtfuando  ea  noh  eft  opus. 

4s  Sm  non poteft  alttnare,nec  eradtndopoffcfsionem  transfcre,ad  intettt 
Elum.l.  is  cuibohis^dt^vtrbMig. 

46  Ex  contraElu  nuUo  nonfolum  dominiumjid acauifteifipojfeftiomt 
irrieaeur^uandolex prohibee*  .  ,  -  ; 

47  Dijpofieio  hominis     Itgis  d pari proceduht. 

45  Ahpojfefiio  ctuilts  f$  natnralis  transferatur  in  njcrttm  matoratuS 
ficcejforem^etiamcmtratertiumcumtttulo^uando  insiieueor  maio* 
raeus  hoc  prouidit»  .%  . 

?  ■;■*■-'        "  *  4»  Qid 
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4P  Qmmnpotefta4miniftrare,nmpoteftpoffefsiommtt 

jo  Cm\>defeitmmnm    mteOeiim^mptelitmr tranftauopojjtfsicms. 

st  AdmtttituropinioPelagijdcMietcs. 

/2  Tenuta  noncompettt  apud  fupremum  Confilium  contra  occupantem 

remmaioratustitulojtngulari. 
tS  InHitutoris prMttio,tdm  m proprietaterfudm inpojfefsionejicc ope 

ratur/vt  rcmcdta poffefforia  competdt  matoratus  (u  Cteffot  i  auncrjus 

titulopof*identem;$)  hoc caju  nmediumpojjejjonum noa cJlfummA- 

riumlfedordmarium. 
/  4  Quando  aiienatio pojfefsionis  ftj propnetatts prohtbtta  esl  ab  tnjittu- 

torcpoffefsieciutlts     naturaltstransjcrturcontrapofstacntcm  cum 

tituio. 

ff  Lcgis  4t.remedmmpoteftproponi  apud  quemltbct  iudtccm  ordtna- 
riumjta  tamen  accipt  debet/vt  omnta  <ju*  in  alijs  mterdtct  tspcJjt[fo 
rijs  ordinarijs  defederanturjn  hoc  cafu  Concurrcrc  deheant. 

f*  Bxlege  4f.  apudiudtcem  ordinariumtattentatum  locum  habet. 

/7  ExcontrattutmUo non transferturpoftefsioperprccartum>  <vel con- 
ftttutum.ft)  <j**ftt  ratte. 


TENVTA,ETEIVSACTI04 

an  proponatuf  aduerfus  pofsiden- 
temcumtitulo, 

C  *A  P  vt  xxrfft 


/LC  quxftio 
?  alcgC45.Tauri, 
1  al!asl.8.tmil.7. 
libr.  ^.CompiL 
decifa  vidctur, 
cxquapo(Te(siociuilis&  natu- 
ralis  transfcrtur  in  vcrumfuc- 


> , 


ccflbrcm,  etiam  tertiapo&deii 
tcjhxc  cnim  poflclsio  pcr  lcgc 
icrtio  poflcflori  adcmptavide- 
tur ,  &  in  maioratus  lucceilorc 
transfula,vtccnfetMcch2ca  in 
ISi  quando,nu.5  3.C.  de  inoffic, 
tcfUra.Remcdium  crgol.$>.d. 

tituL 
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tkui.7J1U5.compii.quod.Tc- 

nuta:  nuncupamus  ,  aduerfus 
pofsidentemcumtitulo  intcn- 
tari  potcric,  ciiml.45.  TaUti  fi- 
nevlla  diftinctionc  locuta  fue- 
ric.Lnpu  diitingucmus.ff.de  ar~ 
bitris.Scd  contraiium  fuadetur 
cx  Carolo  Ruino  confi.  1  3 1?  nu 
mer.S.lib.i.  dum  cxiftimat,  in 
re  prohibita  alicnari ,  poft  alic- 
uarionera  pcrfeitam.non  impe 
diri  dominij  rranllatiorc,  prar- 
fcrtim  fi  alicnationis  prohibitio 
cftct  tacita.  Ex  quofequitur  fi  ti 
tulus  alienatiouis  rei  maioratus 
prxcedat  cum  ipfius  rcitradi- 
tionc,hoc  cafu  po(fefsioncm,& 
proprietatcm  transferri  inem- 
ptorcm,  tuncquenon  procede- 
rcprxdi&am  iegem  45.  cuius 
dccifio  locum  tantum  habct, 
quando  poflcfsio  abfque  domi- 
niopencstcrrium  ell.  Sumus 
itaque  cxtra  caium  Tcnutx,  cu 
hoc  cafu  folum  reivendicatio 
fucccflbri  compctacqux  a  pof- 
fcfsioncditfert.l.is  qui  deftina- 
uic,&  integer  tkulus.  ff.  dc  rci- 
vcndicaiionc.Sed  Caroli  Rui- 
ni  opinio ,  fiuc  in  cxprcfla ,  fiue 
in  tacita  aiicnatione  cam  acci- 
piamus,omninofalfaeft:  nam 
vtroquc  cafu,rc  maioratus  alic- 
nata ,  faltcm  poft  mortcm  alic- 
nantis  cxtinjnikur  alicnatio,  & 
pcr  confcqucns  dominium  re- 
uocatur,  &  acquiritur  proxi- 
miori  fuccclfori.l.  cum  pater.$. 


hxredltatem»in  prln.  tF.de  lcga- 
^   tis  i»cV  rcgularkcrfi  prohibkio 
cxprdla  lit ,  vt  in  maioracibus 
frequcn  ter  contingk,ftacim  fcu 
ctam  alicnationcm  nullam  efle, 
&  dominium  ncc  raomentp 
transferri  in  empiorcm,  probat 
tcxtus  in  1.  fi  creditor.  § .  vltim» 
fccundum  lc&uram  Floremi- 
nam.ft.  de  diftraft.  pigno.doccjc 
crudkifsime  Antonius  Gome^ 
zius  so  1.4o.nume.88.  qucm  fc 
quitur  Micrcs  3.  oart.  quacih.Su 
•   num.  1 .  Qulnimp  ctiam fi  pro- 
hibkionis  alienationis  claufula 
in  p.rimogcnio  dcficiac ,  habcri 
debere  pro  exprcila ,  doclc  fun- 
datPclaczquxlh  i.exnume.r. 
parr.  4.  pi  imogcn.  poft  Ripam 
in  J.diui,nume.47.1.filiusfami* 
liaSj-dc  legat.  1  &Paulum  confi» 
*58.1ib.2.pertotum :  domtniti- 
cjuc  hoc  cafu  cum  in  pcndenti 
7  ellc  ncqucat,neccflario  rransfer 
tur  in  iilum,ad  quem  comperic 
ius  rcuocandi  talem  alienatio- 
ncmjgloft.inl.quotiesACibofl^ 
omnibus .  C.  de  fidcicommifsis» 
glo/T.in  l.vltim.C.  dc  rcbus  alic 
nis  non  alicn.quas  fcquitur  Crc 
gorius  Lopez  in  1. ^.ih.9.  parr. 
e.gloif.in  vcrbor/  foiorto,  verfi. 
quid  autcm ,  qui  pio  Accurfij 
opinionc  allegat  textum  in  l.pa 
ter  Seucrinam.  ft.  dc  condir.  & 
dcmonft.in  l.pcto.$.vlt.rT.dcIe 
gatis  2.6c  cofuluk  Socinus  cofi. 
1 1  j.nume.8.Ub.4.tradit  Tiraq. 

inl. 
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in  l.  fi  vnqua,  vcrbo  reuenatur% 
num.  454.  quos  rcfcrt  &  fcqui- 
tur  Micrcs  ditt.quxft.jr.  numc. 
i.adfincm.Fatcndumergone- 

8  ccilariocft.huctcrtium  Iblum 
pofsiderc,  abfque  domimo  & 
proprictatc *  Sumus  itaquc  in 
terminis  qutfftionis  noftnc ,  an 
cum  pr$ii£fcus  tCrtlus  titulo  pof 
tidcat ,  rcs  ab  co  rcmcdijs  drdi- 
narijs  auocanda  fir.an  vcro  funi 
mario  &  cxccutiuo  Tenutse 
auocari  pofsit.  illud  cnim  abfin 
controucrfia  admittcndum  cft, 
poflcllbrcm  maioratus ,  fi  rcni 
vcdat  aducrfus  prohibitioncnl 
inftitutoris,Ucct  non  transferat 
dominium  >  tffths&rre  tamed 
poflfclsioncm  inerftptbrem.Na 

9  quanuiscotraftusnullus  &  ihi 
utilis  fit,  in  accipicntcni  tamcii 
tranfit  poilc&io.tam  ciuilis,qua 
naturalis,cx  te*cu  exprcflb  in  I. 

.C.fi 


poflcfsionon acquuitur ex  cn- 
tractu.ranquam  ex  caula  imnw 
diata.fcd  ex  hi\o  naturai*,&  cx 
traiitionc  ipfus  tc\  altcnai^vn  - 
dcl;Clftcon:ractusfitnullus,u. 
men  pofiehio  acquuiturjcuin 
in  factoKonfiltat ,  &  non  !n  hi- 
rcrquam  rationcm  fcriblt  Iurif- 
confultus  in  dichk  1 .  § .  ii  vir  v  xd 
ri,dc  2CC[u\v^o(fd.\bl:^uontam 
ies fatli,  inprmari  iu:  e  Cu.lt  non 
j>oteflt&c  rercrt  gloiEvltim.  in  I. 
3.J.CX  pluiibus.ff.de  acqui.pof. 
BalJ. inl.non  dubium, nu.  1 8. 
C.dc  lcgibuS ,  Vbi  Paulus  nu.7. 
Iaf  num.5  5  .&  clt  cOmmunis  ra 
tio  &:  opinio.a  qua  nemo  difccf- 
fit.fccundum  Alberkum  in  d. 
$.c*  piuribWh  fihc  brinrfpij, 
&docct  Accurfiusinl.i.J.fi  a 
pupillo,  glo.  1 .  ffijpro  cmptorc. 
Arctin.in  dicl.$.llrvir  vxori  nti. 
4  3.  &  in  indiuiduo  cafus  no- 
Itri  in  rc  maioratus,  fcudali,  & 


2.1^.11  qtns  ignorans  rcm  mm 

10  ciTcjvbire  aiicnata  finedecrc-  f  $  alicnari  prohibitaifialiei 
to,po(Icfsio  retrahicur  a  pof-      pollcfsionem  pcif  fcraditi 
fcflbre :  fequitur  crgo ,  in  cuni 
fuiilc  tranflatam :  alioqui  cnini 
non  cffct  quo  J  ab  co  rctrahi  pof 
fcr.  Et  probatur  fatis  hcc  condti 

11  clufiojcx  lcgc  i.J.fi  virvxori.ff. 
dc  acqui.poiEl  fi  donante ,  curr^ 
vulgatis»  ft.de  donacion.intcr  vi 


icnctur, 
tioncni 

rei  tranfire,Iictt  no  cranfcar.  do 
miniu,opinatur  Bald.  in  1. 1.  ad 
fin.ff.de  iurifdift  bmhi.iud. Alc 
xan.in  d.J.fi  vir  vxori.q.vlt.Iaf. 
ibidcm,  nu.  i  1 .  Vincchtius  nu. 
28.R0m.inl.ls  cUibonis,n.3.de 
verb.oblig.vbi  Faf.h.^.Ripanu. 


rum&vxor.  e* cmibus  ex  coif  ^  p.Q^d  proccdit*  ctiamfi  lei 


traftu  nullopoifcftib  trasfcrtur, 
C  tamcn  vcra  tradltio  interhe» 
niat ;  Ita  enim  intclligchda  fiint 
ii  ^3Cdiclaiura.Ec  cfl  ratio ,  quii 


traditibhfcm  pfbhibcrct  j  dcbc; 
tn!m  Ihtclligi  qt:oad  domiuiti, 
"(cd  hon  quoadj^oflcfsioncm  I. 
j  .rcicndumifl.de  donationib. 

intcr 
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fit.dcbct  accipi ,  quando  is  tcr-      nihilominus  transferatur in  vc- 

tius fua  au&oritate  apprchedit>  rum  maioratus fuccclforcm,  ad 

velpoiTeflbrincummaioratura  ucrfusomniaiurisprxcepta.Et 

renuntiauit,&  po/fefsioncm  tra  Molinx  ratio  omnino  iuri  ad- 
didit,quocafuia£tu  vidctur  ad  *i  ucrfatur;  nara  fiRcgia  facul- 

dcfratidadum  proximiore ,  qui  tas,vei  alia  iulta  caufa  alienatio- 

cx  maioratus  vocatione  &  fub-  ncra  pra:cedat,tunc  tam  domi- 

ItitutioncineofucccfTuruserat:  niutn,quam  poifefsio  transfcrc 

in  qub  knfa  accipicnda  funt  lc-  tur  in  cmptorcm/mxta  tcxtum 

gis45.vcrba,ibi:^«7*< otroaya  in  eap.  t.dc confirmatione  vtili 

tomado  la  pojfcfimn en  njjdadcl  vel inutiii,  &  in  cap.  pcnultimo  . 

tenedor  del  mayoradgo,  o  el muer  Ac  tranfaCtionibus.ibi:  Vircsple- 

to,oel  dtcbo  tenedor  le  aya  dado  nifstma  notionts  ex  nojlra  audort 

lapojfefitendcllas.  Quod ramcn  tatcjufctptaty&cm l.i.flf.dcrcbus 

*o  non  vcrificatur,  quando  titulus  corum ,  ibi :  Impertali  bencficio,  . 

abfquc  fraudc.prxcefsit,faltcm  $Jc.&:  in  l.Lucius/fbi :  Prxcepto 

prsfumpta.cx  partc  accipietis,  prtncipalt.fi.  dc  cuictionibus ,  & 

vtin  indiuiduo  in  fimili  ftatuto  huc  peitinct  dccifio  legis  Solct. 

probatlaf.confi.  i46.num.5.lib.  ff.dc  his  qui  not.  infam.  &c  1.  1 5. 

4.idemconfi.S5.numc.9.1ibr.3.  titu.i8.par.3.ecl.3.tit.6.part.7. 

Tiraqucllus  in  tra&atu  dc  mor-  quibus  iurib9  probatur,pcr  alic- 

*  tc.5.par.dccbrationc  3-numcr.  nationcm  factam  cx  Principis 

15.  Rurfus ,  quialcx  4j.  Taurj  liccntia,proprietatem  &  po/tcf 

*Vuumfingularcdecidit,ncmpe  fioncm  tranfire  :  &  ficcflc- 

vtquauispoifefsio  (itpencs  aliu,  mus  cxtra  cafum  lcgis  45.  qux 

transfcratur  in  fcquctcm  in  gra  de  poifcfsionc  tatum  loquitur, 

du,contra  tcxtu  in  l.quanuis.  §.  quando  hxc apud  tertium  pof- 

i.ff.dcacquir.poffef.  iunctal.  3.  feilbrcm  crat ,  pcnes  quem  do- 

§Si  fcruus.rf.codcm  tit.qux  iu-  minium  confiitcrc  non  poterat 

raprobant^quandopoifcfsioeft  propter  alienationis  prohibitio 

apud  vnum,in  alteiu  non  traf-  ncm,vt  arbitratur  Micrcs  partc  . 

ferri  peraftum  fictum  ,  non  in-  ^.quajitionc    numcr.  28.  ibi: 

teruenietcconfcnfu,fcufac"toil-  Ego  njbtcunctue  alienatio  bono- 

lius  penes  qucm  eft  .  Ncqua-  ntrummaioratu>faclafuitPrtn- 

quam ergodebemus  dicerc  ,  vt  cipis  auHorttate ^exifiimo ytfuod 

&aliudhngulare  operctur  lcx  finedmbio  tamproprietas ,  qudm 

noftra  Rcgia.fcilicct  vt  quanuis  pojfcfsio  transfertur  in  emotorem, 

titulata  poifcls io  fit  apud  tertiu,  %)  lcx pradicla  +s .  mn  habet  lo. 

T  cum, 
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cum,  vcc  efl  intmtandum aliyucd 
in:crd:clum  ,  Jed  rcrvendtcatio 
ad fetoidum  dommium  .  Cafus 
ita  ]uc  Jalxtationis  noftrx  fo- 
lum  vcrfari  potcft  ,  quando 
facultas  ,  &  iufta  caufa  non 
prxccfsit,  feJ  folum  volun- 
tas  ,  &  facfcim  poflcflbris ,  qui 
pro  co  quo  J  fua  intcrcft ,  rcm 
rcftitutioni  obnoxiam  vcndi- 
1Z  dit , /cl  donauit.  Nainquan- 
uis  non  rransfcratur  domi- 
nium  cx  prxdicto  contraau» 
transfcrturtamcn  poflefsio,cu- 
ius  vera  translatib.prxccdente 
titulo  ,  licct  non  fufficicnti  ad 
transfcrcndum  dominium,  ra« 
tionc  viJdicct  prxdi&x  pro- 
hibicioais ,  eflicit  ,  vt  concra 
<mptorcm  vcl  donatarium  co- 
pctant  rcivcndicatio  ,  &  alia 
rcmcdia  apud  magiftratus  in- 
fcriores ;  in  RcgiO  tamcn  Con- 
filio  Tenuca  ceflabic  refpcftu 
ciax  rei  alicnatx  ab  vltimo 
poflcflbrcprxccdentc  prxdi- 
tiotirulo:  &:  hoc  t>uro  vcrurrt 
&  tencndum,&  dcfcndic  Pc- 
lacz  dict  quxftionc  9.  nume. 
19.  vcrfic."  Proiabdms  tamen 
asidetur.Et  confirmo  cx  dccifio 
nc  did.  1. 9.  titul.  7.  Iib.5.  Com- 
pil.qux  a  Tcnute  a&ione  ctiam 
vcrum  fucccflbrcm  cxcludir, 
cjuando  lapfi  funt  fcx  mcnfcs 
a  dic  occupationis  ,  &:  poflcf- 
fionis  maioratus  .  Et  ratiocft. 
nc  iudicio  fummarilsimo  vc~ 


xetur  ille  qui  pcr  fcxj  mcnfes 
polfcdit ,  cum  remedijs  orJi- 
narijs  a&ori  pofsit  cfle  confui- 
tum  \  vt  cx  eadem  lcgis  con- 
fiJerationc  dicamus  ,  in  fua 
poflcfsione  non  turbandum 
Tcnutx  iudicio  &  remcdioil- 
lum,  qui  forfan  longifsimum 
tcmpus  cum  titulo  pofscde- 
rat.  Et  confirmarurrurfushxc 
'  opinio  ex  prxdlda  lcgc  nona, 
dum  dccidit ,  prxdittumpof- 
feflbrem  tueri  ex  fcx  mennurn 
lapfu  ,  etiamfi  non  fit  verus 
maioratus  fucceflbr  ,  fed  fo- 
lum  prxtenfor  ,  vt  illa  vcfba 
demonftrant :  Tel  aue  j>rkien~ 

go ,  ejiuuieie  en  clla  por  medio 
Aho .  At  ad  hoc  vtquisprxtcn- 
*4  for  dicatur  ,  fufficic  quilibct 
Colbr  ,  abfque  titulo  &  lcgiti-  * 
ma  caufa ,  vt  fatis  conftat  ex 
traditis  a  Baldo  in  1.  fi  defun-** 
dtus ,  numer.  *.  \cr(ic.  fedcon* 
tra  Aw.C.defuis  &legitimis. 
Abb.  in  cap.  venlens,in  i.dc  tc- 
ftibus ,  num.  9.  &  probant  alij, 
quos  rcfert  &  fcquitur  Cur- 
tius  in  legc  Ille  a  quo.  §.  Ci 
dc  tcftamento.numcr.  2.  ver- 
ficulo  fed  fua  non  intcrcft .  f£  ad 
Trebcl.  Vltimo  facit ,  nam  hxc 
exceptioprcdiaitcrtij  poflcflb 
ris  cum  titulo,nihil  litigatorib* 
tollit,tam  in  poflefsionc ,  quarn 
in  proprictatc,fc  J  folum  opera- 
tur.vt  in  Colilio  Reeio  fumma 

clm 
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tim  non  cognofcatur :  in  dubio 
itaq;  priuilcgium  iuri  commu- 
ni  derogare  non  debet,  aquo 
dccifum  extat ,  vt  fummaria 
remcdia  poflcflbria  non  com- 
petanc  contra  pofsidcntem 
cum  ticulo  ,  vc  fuperius  repc- 
ticum  extac ,  &  doccc  Barc.in 
1  manifeftifsimi  .  § .  fed  cum, 
numer.  5.  C.  dc  furcis  ,  & 
Scribcntcs  communitcr  irt  1. 
rcm  ,qux  nobis.ff.  deacqui- 
rcnda  poflefsionc  :  dc  quo  ca- 
mcn,  &  quomodo  intelligen- 
dum  fit,  ex  numc.  jz.  tra&a- 
bimus. 

ay  Vcrus  crgo  intellc&us  ditfa: 
legis  45.  Tauri  eft  ,  vt  eius 
dccifio  nonproccdatinalicna- 
tionc ,  traditione  ,  fcu  occu- 
pationc  rci  particularis  ex  ti- 
tuJo  fingulari  ;  folum  cnim 
dcbct  intclligi  in  occupantc 
bona  rcfticurioni  obnoxia  ,  cx 
titulo  vniucrfalimaioratus,qui 
conccndic  ineo  fuccedere  ma- 
ioratus  iurc  j  hic  cnim  cft  pro^  zy 
prius  illorum  vcrborum  fen- 
ius  ,  Se  trafpaffe  ia  pojfefsion 
tiuily  natural,  &  corum,  Que 
fegun  ia  dtjftojicion  del  mayo- 
radgodeuiere  fucceder  ene!,i\m- 
ttis  iilis  ,  Aunque  aya  otro  to- 

*i  mado  la  pojfefston  dellas  .  Illud 
cnim  verbum  ,  otro  ,  non  dc 
quacunque  perfona  inteiligi- 
hir  ,  fcd  dc  alia  fimili .  1.  fi 
fugitiui.  C .  dc  fcruis  fugiti- 


uis  ,  vbi  glofla  vcrbo  aiia pce- 
na  .  Abb.  in  cap,  fedes ,  dc 
refcript;  numer.  vltimo  .  Sur- 
dus  decifionc  26  y  .  numc- 
ro  24. 

Conftac  crgo  cx  prsedi&fc, 
mentcm  legiflatoris  in  di&.  I 
4?.  cam  fuille  >  vt  obuiaretur 
Jcilicec  maioratuum  rcnuncia- 
tionibus  &  occupacionibus  ih 
vita  vltimi  poflefloris  >  velco 
mortuo  ,  in  fraudem  vcri  fuc- 
ceflbris :  ftatuit  itaquc,  in  cum, 
non  obftantc  praediaa  tradk 
tionc  &  poflcfsionis  occupa- 
tionc  ;  transfcrri  poflHsioncm 
ciuilem  &  naturalcm  mor- 
tuo  vltimo  pofleflbrc,  vt  fatis 
clicicur  ex  dict  J.45.ibi.^««h 


jion  dtttas  en  <i>ida  dcl  t 
delmayoradgo }  6  el  muerto  >  0  ei 
dtcho  tenedor  leaya  dadolapof- 
fefsion  deilas  :  ad  alias  tamcn 
alicnationcs  non  cxtenditur 
prardi&a:  legis  dccifio :  vcluti  fi 
quis  aliquam  rcm  maioratus 
tanquam  liberam  vcndidifler: 
nam  quanuisin  cmptorcm,  vt 
diximus,  non  cransferacur  do 
minium.cum  alicnatio  non  va- 
Jucrit,cius  tamen  rcicradicio& 
poflefsio  valcc,quia  fa&i  cft.  1.  tk 
$.fi  vir  vxori.ff  de  acquir.  pO(H 
l.quod  vxor,  codcm titul.i.-i.$. 
deijcitur.ff.de  vi  &  vi  arm.Lnct 
vllam.  J.omnibus.fEdc  pctU-bf 
rc  Jicl.no  alicnat.rf.  de  rcg.  1  ur. 

T  x  lmpc- 
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Impcdic  icaquc  prxdiclaaliena 
i!o  cranllationcm  poilcisionis 
io  fequcntem  in  gradu .  Tira- 
qucllusde  morte,parte  5.  de- 
clarationc  3.  Molinalib.  3-cap. 
1 1.  numer»  17»  Antonius  Go- 
mczius  in  dict.l.45  .numer.  24. 
Exiftimo  itaque  ex  prxdictis, 
non  fatls  hanc  matcriam  pcr- 
ccpiilc  docYifsimum  &  Iurif- 
confultifsimum  Molinam  di- 
&o  libro  3.  cap.  1 3.  numcr.  55. 
dum  cenfccrcmaioratusvcn- 
dita  abfque  caufa  legicima , rc- 
medium  dictx  lcgis  45.  com- 
petere:Corruit  enim  cx  hisquc 
*8  proxime  di&afunt.  Rurfusquc 
&  in  alio.eodem  numero  dcci- 
pitur  ,  dum  putat  *  Kvertdita 
cum  caufa  lcgitima,huius  vcn- 
dkionis  cognitioncm  remittcn 
dam  ad  iuciicium  propiictatis, 
nec  in  iudicio  (ummarjo  dc  ca 
cognoicendum  ,cumaLiorem 
quxitionem ,  fiuc  indagincm 
requiiat:Namquanquam  do- 
dtrina  vcra  iit ,  racio  tamen  non 
concludlt  ,  cum  cti<tmh  altio- 
ris  indaginis  quxitio  clfct ,  dc 
ca  in  Tenuta  cognofci  poifct: 
idco  tamcn  non  cognofcitur, 
quianoneltariiculus  Tcnutx, 
iuxta  ca  quxfuperius  adnota- 
uiinus. 

^9  Ratlo  autem  diuerfitatis  (vt 
nihil  omittamus)intcr  titulum 
ungularem  &  vniucrialcm,  ad 
inccilcitum  corum  qux  prxdi- 


ximus,  ea  eitjnam  quando  quis 
pofsidec  rcm  tituio  particulari, 
non  opponicur  irtccntioni  acto 
ris  i  non  cnim  repugrtat,vt  quis 
fit  verus  maioratusiucceiIbr,& 
tamen  alius  contendat  ,  rem 
quam  pofsidet,libcram  e(re,vel 
cx  alia  caufa  ad  eum  pertinzre, 
vtadnotauit  Accuriiusin  1.  1. 
C.de  petiiione  hxrcd.&  in  l.he 
rcditatcm.  C.in  quibus  cauils 
ceifatlongi  tcmp.prxfcrip.Co- 
uarruUpraet.cap.  1 2.  numer.  i. 
Antonius  Gomcziusin  dict.1. 
4S  .num.  1 45  .&r  num.  1 50.  ad  fi- 
ncm.Quando  tamcn  quis  poisi 
dct  titulo  vniueriali  maioratus, 
hictitulus  rcpugnat  adoris  in- 
tcntioni,cum  vtcrquc  iure  ma- 
ioratus  lucccdere  ,  &  in  cum 
poiTefsioncm  tranilatam  ,  in 
caquc  tucri  contcndat  i  &  fic 
mciito,  cum  vterquefita&or, 
&  vtcrque  iic  reus  .1.  3.  $.hoc 
interdittum  .  ff.  Vti  poiside- 
tis  ,  de  vtriuique  ticulo  nc- 
ccilario  in  iudicio  Tenutx  co- 
gnofccndum  eit:competititaq> 
hoc  caiu  Tcnutx  rcmedium 
j0  contra  titulo  polsidcntem.  Si- 
cut  dicimus  dc  petitione  hxrc- 
ditatis.quxdatur  contra  pofsi- 
dcntemcum  titulo  vniuerfali, 
vt  puta  fi  quis  pofsidcat  putanf  v . 
fc  hxredcm  cilc  ab  inteftato, 
cum  vere  non  Cn ,  quia  dcfun* 
ctus  teftamentum  feccrat:  vcl 
ii  quispolsidcat  tanquam  fcri- 
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ptus  h.xrcs  in  tcftamcnto  mi- 
nus  folcnni  ,  aut  alias  inua- 
lido.cum  ipfc  putct  validum 
eflc  .  I.  rcgulatiter  .1.  pro  ha> 
rede  .fF.  dc  pctitione  hxrcdit. 
Vcl  fi  quis  totam  hxreditatem 
cmcrit,vt  inlcge  Etiam  .§. 
quod  fi  quis .  fr.  dc  pctitionc 
hxrcditat.legc  fecunda  C.co- 
31  dcm.  Et  idcm  cft  ininterdi- 
Gto  Quorum  bonorum,  &  in 
rcmcdio  Iegis  vltimae  .C.  dc 
cdifto  diui  Hadriani  .In  om- 
nibus  cnim  his  cafibus,&  fi- 
milibus,ir»  quibus  illcquipof- 
fidct  cx  titulo  vniucriali  hx- 
rcdis  ,  pofleflbr  conftitui- 
tur ,  huius  rci  cognitio  in 
pctitionc  hxrcditatis  vcnir, 
contra  vulgarcm  rcgulam,  vt 
pctitio  hxrcditatis  non  dctur 
aducrfus  poflcflbrem  cum  ti* 
tulo .  Et  cft  ratio,  quia  qui  con- 
tcnditfucccdere  cx  titulovni- 
ucrfali,  cuius  vi  pofsidct,  di- 
rc&6  opponitur  intctioni  adto- 
ris ,  cum  cx  codcm  titulo  a£or 
fucccdere  conctur:  illc  itaque 
vincct ,  qui  potiora  iuraoftcn- 
dcrit.  Bartol.  in  dict.  l.vltima, 
numcr.  i 1.  Mcnoch.  dc  adi- 
pifccnd.  rcmed.4.numcr.  556. 
ficque  rcgula  illa  vulgaris,qux 
docct,pctitionem  hxreditatis 
non  dari  contra  titulo  pofsi- 
dcncem  ,  accipicnda  &  intcl- 
ligcnda  cft  ,  ncmpc  quando 
quis  pofsidct  tanquam  iingula 


ris  fucccflbr,contra  hunc  enim 
non  datur  pctitio  hxreditatis, 
ncc  poflcflbria  intcrdidla  ad- 
ucrfus  cum  compctunt ,  fcd 
contra  illura  rcivcndicationc 
agcndum  cft  .  1.  2.  C.  dc  pc- 
titione  hxrcdit.  1.  hxredita* 
tcm  .  C.  in  quibus  cafibus 
ccflat  longi  temporis  prx- 
fcriptio  .  Qux  vcrifsima  qui- 
dcm  funt  pro  intcllcctu  .  I.45. 
Tauri,  &  animaducrfionc  di- 
gna. 

Etfccundum  hanc  intcrprc 
tadonem  &  diftin&ionem  ac~ 
cipicnda  cft  Molinx  dodtrina 
libr.  3.  cap.  i3.numer.  53.  & 
55.  dum  cxiftimat,  pctitioncm 
hxreditatis,  remcdium  Qup- 
rum  bonorum ,  interditf  aquc 
omnia  mcre  poflcflbria  &  mix 
ta ,  non  folcrc  competerc  con- 
tra  titulo  pofsidentem :  remc- 
dium  itaquc  Tenute.  excadem 
ratiohe  &  xquiparationc  non 
dari  aducrfus  pofsidetcm  cum 
titulo :  prxdi&a  cnim  doctrina 
fimplicitcr  &  abfolutc  fumpta 
iurisprincipijs  rcpugnans  eft> 
tunc  cnim  tantum  proccdit, 
quandoquis  polsidet  titiilofin 
gulari  ,  contra  quem  prxdi- 
cta  rcmedia  non  compctunt: 
(ccus  vero  cft  in  vniucriali  pof- 
(cflbrc  ,  vt  fuperius  oftcndi,& 
docetBartoIus  inl.fiduo,  nu- 
mer.  4.  flf.  Vti  pofsidctis,  Bald. 
in  difputatione  dc  vi  turbatiua, 
T  3  quxftio- 
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ju^ftionc  6.ad  finem.  Mcnoc. 
Ic  adipifcen.  rcm.  j.cx  nu.727. 
vfque  ad  nume.73*.&  in  hunc 
fcnfum  Molinam  intcrprctati 
iumus  in  additionibus  quas  ad 
cumfcripfimus  in  did.cap.13. 
dictuum.5  3.&:5  5. 
34  Illudtamcnneuticmamomit 
rcndum  eft,  cum  huic  qux- 
ftioni  propemodum  conducat, 
fi  maioratus  inftitutor  alicna- 
tionem  rcrum  maioratus ,  tam 
in  proprictatc,  quam  in  pof- 
fcfsionc  prohibucrit,  an  hoc 
cafu ,  fi  res  alicnctur,  vcrus 
fucccflbr  pofsir,  vltimo  pof- 
fcflbrc  qui  alicnauit  morruo, 
Tcnutam  proponcreaducrfus 
emprorcm,&  tunc  cptra  tituJo 
poisidentcm  in  vcrum  cucccf» 
forcm  non  folumdomtnium, 
fcd  &  poflcfsio  pcrtranfcat, 
(icut  fi  prxdicta  res  alicnata 
non  fuiflct:quam  quxftionem 
♦  inuenio  mouifTc  Francifcum 
Arctinum  in  lcgcprima.$.  Ci 
vir  vxori.numcr.  44.  ff.  dc 
acquircnda  poflefsione,  arbi- 
traturquc,  ctiamfi  prohibita 
fit  tranflatio  poflcfsionis,  ni- 
hilominuscaex  cotra&u  traf- 
fcrri  in  emptorem,  bteruc- 
nicntc  prxdi&a  traditione: 
pro  qua  opinione  allcgat  tcx- 
tum  in  Iege  tertia  . §.  fcicn- 
dum  ,  in  u  fF.  dc  donationu 
bus  intcr  virum  &  vxorcm, 
hmfto  diclo  §.    vir  vxori,& 


docct  in  indiuiduo  Socinus 
confilio  13.  libr.4.  numcr.i. 
ibi:  Circa  prim«m  tero  conten- 
tus  unojitndamento  inccnutnci- 
iilr  m  alijs  ahyationibus  alids> 
dtdutto,  (cdtcet  <juod  Itcet th 
fraudem fiiffet  focla  alienatw^ 
ita  e/fet  mdtcandum,  non  ta- 
men  potcrat  concedt  Tenutafid 
potiuserat  agedum  rcuocatoria. 
Idemquc  defenditnumer.32. 
j  5  verficulo  poHremo  dtco  .  Quo 
fpcttat  do&rina  Baldi  in  lcgc 
fccunda  in  finc .  rf.  dc  iurifdi- 
dtonc  omnium  iudicum,c]ui 
cxilVtmat,  li  cx  flatuto  in  cx- 
tcrum  prohibeatur  alienatio, 
&  traditio  rci  ,  non  ccnfcri 
prohibitamtranslationem  pof 
lckionis ,  fcd  tantum  dominijj 
ficut  etiam  dicimus  dc  coqui 
cx  contraclu  non  fibi ,  fed  alij 
dominium  quxrit :  nam  hic 
nou  cft  prohibitus  fibi  acqui- 
rcrc  poflMsioncm ,  iuxta  tcx- 
tum  in  cap.  quia  tua,  1 2.  qux- 
ftionc  prima  ,  &  ita  cx  Ber- 
nardo  ,  Ioannc  Andrea  ,  & 
Archidiacono  ,  docet  Arcti- 
nusvbi  fupra,numcr.43.  Ra- 
tio  autem  huius  fentcntix  ea 
3  y  eft ,  nam  ad  amittendam  pof- 
fcfsioncmfufficitanimus  con- 
trahentis:  itaque  cum  ipfc  pof- 
fefsioncm  amittat,mcrito  qux 
ritur  ci  cum  quo  contraxit ,  no 
obftantc  quacunq;  hominis  dif 
pofitionc  &  prohibitione,  hxc 

cnim 


Digitized  by  Google 


Caput  Vigefimumodauumr  ^zpf 


*ntm3nimutn;poflcfroris  pof.  3?  fcrri .  Refponderur  cnlm,  prc- 

fcfsioncm  amittendo  ,  &  f*-  «lictam  iuris  regulam  &  tradi- 

£tum  cmptoris  cam  apprchen*  cioncm  proccdero  &  locum 

dcndo,tolicrcnequiuic:  argui  haberc  in  dominio  qubd  qlife 

mcncoccxtusinl.qucmadmo-  vultafc  abftrahcrc,&  in  alium 

dum.  ff.  de  acquircnda  poifcii:  transfunderc  ,  cui  ii  non  pof- 

&tradicBar:.inl.r.$.fivirvxo  fic  quacri  ,  pcr.es  dominum 
ri,num.i.ff.deacquir.pof.Ioan- 
n;s  dc  Imola  6c  Romanus  ibi- 
dcminprincip.Iaion  n.3.idem 


Barc.  in  l.  fi  is  qui  pro  cmpcore, 
numcr.27.ff.de  vlucapiouibus, 
vbi  Iafon  numcr.  z>o.&docec 
Baldus  in  I.fiac  pofsid:cis,a  nu- 
.mc.3.C.dc  probationlbus.  Ncc 
58  obftac  huic  veriisim  c  racioni 
vulgare  iuris  principium ,  quo 
docemur,  fiquis  inalium  ius 
fuum  vulc  cransfcrrc ,  i\  illi  non 
pofsic  qurri  cx  iuris  dilpofitio 


rcmanet :  fecus  vcrocftin  pof- 
fefsionc  ,  quia  ctfi  non  poilet 
quarii  accipicnti,  dcpcnditur, 
&  abdicatura  poiTcHbrc,  cx 
lcgc  prima  .  §.  per  procura- 
torem ,  &  cx  lcge  Quod  mco. 
§.  ii  furioib.  rr.dc  acquircnda 
poifcisioncvbi  Accuriius,Ear- 
tolus,  Paulus  dc  Caftro,  Imola, 
Arerinus ,  Alexander,  &  com- 
municcr  Scribenrcs  ,  quos  rc- 
fcrt  ficfcquitur  Antonius  Go- 
mezius  in  I.  45 .  numcr.  14. 


ne,atradcncc  non  abdicaii  J  led  *°  Mud  namquc  quod  fac-ti  eft,  a 
in  fc  rctinerc,  quafi  fjbillacon-      legis  Vel  hominis  prouifione 


dicionc  datum ,  iuxta  tcxtum 
in  I.ncc  vtilcm.rf.cx  quibus  cau 
fis  maiorcs,  &:  inl.  cum  quis. 
§.  Ci  dcbitorcm.  ft.  dc  iolutio- 
nibus,&  in  1.  vir  v xoi i.vcrucu- 
lo,fcd  fi  promiilbr.  dc  dona- 
tionibus  intcr  virum  &:  vxo- 
rem.Similiquc  modo  idem  fta- 
tuendum  fic  in  quxltionc  no- 
ftra.ita  vc  fi  cranflatio  pollefsio 


inhrmari  non  potcft  ,  iuxta 
textum  in  dicc.  l.prima  .§.  Ci 
vir  vxori  .  ff.  d*  acquircnda 
poiTcisione.  Ec  in  hunc  mo- 
dum  accipicnda  &  intclligen- 
da>  eft  .  1.  ^s.Taurijdumpof- 
fefsioncm  ciuilem  &  natura- 
lem  transfert  in  verum  maio- 
ratus  lucccftbrcm :  fcnfus  cnim 
cft,  vt  poilHsio  iuris  a  legc  traf- 


nis  prohibira  fit,  ca  in  accipicn^  fcratur,ea  tamcn  qua:  fadti  eft,a 

tcm  non  tranfcac ,  nec  a  craden-  ' 1  lcgc  transfcrri  non  potcft  j  om« 

tcreccdar,vtconditioni  inftitu  nino  enim  difcreta&  feparata 

toris  maioratus  fit  paritum.qui  cft  a  poflcfsionc  iuris ,  idcoque 

non  folumdominium,  fcd  &  illa  quae  cft  iuriSiapud  vnum 

poflcfsioncm  prohibuic  tranf-  cofiftcrc  potcft,  &:  quc.  cft  fafti, 

T  4  apud 
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apud  aliuw*U»*tti  eaquxitoc, 
42,  i i :.a Jnoiauim  u s.  JEt ad pctea- 
darohanc  folii  polTeftioncm, 
q  u  c  omnino difccrnitur  a  pof- 
kGionc  iuris(  licct  interdi<fta 
tj^*aatumfint»$.fequcns,  In* 
lticuc.  d c  intcrdi&is ,  &  om nia  45 
comprehedantur  &  coniunga- 
tur  In  tianshiionc  Icgali ,  vi  & 
eflc$u  lcgis  quadragefimx 
quiotae  Touri)  quartum  intcr- 
didum adiccit  Ripa in  Kub.  dc 
caula  polTcfjionis ,  nu.54.  quod 
cltTpcciale  ad  dedarationc  ma-  4* 
tcri2,&omninoaddcndum  ca  • 
piti  v  i  ccCi  moquai  ro ,  vbl  dc  in- 
tcrdictis  late  t  ra£t  anim  us.Et  ra- 

43  tio  dcducitur  a  dicto  §.  ii  vtr 
v  x or i , vbi  C\ c ut  q u 0 d  fatti  dU 
iurenon  infirmaturs  cadem  ra- 
tionenecabipfoiurcqua:  facti 
iunt,introducipoiTunt.  In  quc 
quoquq  fcnfum  intclligcndus  47 
cil  tCXtUS in  L  cum  in  bcllo.  §. 
facii 5 ( uic  faclse.rT.de captiuis  & 

44  poilliminio  reuerfis,  vbiTry- 
phonni9  lc  ribi  t,facti  cau  fas  ,in  fe 
ctas  n  ulla  coltitutione  fici  i  pojf- 
f  c , i t a  v t  n cc  pcr  fictioncm  pnr- 
dictum  faclum  infirmctur  in  ca 
lu  nofLo,cum  bic  ficlione  non  * 
cifc  t  opus  ,&:  lex  nu  n  quam  cam 
in  d  ucat,ni  fi  fubfiftctC  nccelsita 
tc  v  t  fic  rcfpoderi  pofsit  ad  iura 
3n  l.retro.l.inomnibus,&d,  bo-  / 
nacorum.rf.de  captiuis,  &c§.& 
ab  hoilibus ,  I n flic.  quibus  mo- 
disius  patrixpotefti.  foluitur* 


iuxta  do&rlnam;  Accurfi  j  di& 
§Si  vir  v  xori ,  verbo  ncn pateft> 
vbi  additioadmargincm  in  d. 
fcholioliteraD.&  Arctinus  vbi 
fup.  &  Gomeaiusindidt.l^j., 
^uiplurcsrcrcrcnunxij.  : 
0  «Scd  quanquam  harc  graui- 
tervrgeant,catrarium  vidctur 
probari  inl.iscuibonis»  tf.  de 
vcrbor.  oblig.  Cx  qua  C4  clicicuf 
Jent*ntia,vtqui  non  pOtcCb  alte 
nare,ncc  tradcndo  poiTcfirionS 
transferac  -I  / , 

Suadetur  rurfus  h  ar  c  opinio 
cx  lcgc  vnica.C.non  licc  rc  habi 
Utoribus  Mctrocomiac ,  qux  ; 
probat,non  transfcrri  poifefsio 
ncm  cx  contrattu  nuUo  &  ta* 
utili,quandolcx  non  iblum  do- 
minium ,  fcd &  acquifnion  cm 
poifcfsionis  irritat  cV  annullat, 
iuntta  vulgari  cioftrlna,ea  nem 
pc,  vtdifpofitio  legis  &  homi- 
nis  apari  proccdat.l.fcruus  hac 
legc.rf.de  ma  n  u  mils  io.  1. 1.  vcrC 
quemadmodum  cnim.  C.  de 
vcrb.figni£c.  Conflac  crgo  k  jn 
cmptorcm  poflelsioncm  non 
t  ranstcrr  i ,  quando  maioratus 
iniiitutor  hoc  prouidit ,  &  cius 
iranflationcm  prohibuit ,  ita  vt 
hoc  cafudicamus ,  lcgcm  45. 
poflcfsionem  ciuilcm  Sc  natura 
Icm  tranftuiifle  in  vcrum  maio 
ratus  fucccflorcm,ctiam  contra 
tcrdumcum  titulo  polsidcmc, 
Tcnutamquc  proponi  poflc, 
ncc  rcivcndicationc  Acceflario 

agcn- 
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agendum,  vtfupcrlus  diccba- 
mus-,&  hancopinioncm ,  licct 
nihil  pro  ca  aUeget,admittic  Pc 
laczdcMiercs  3-part.  quaeft.  9. 
numc.is .  ibi :  Vnde  conftltum  efi 
ad  tllos  (jui  aiolunt  facere  maiora 
tus ,  *z>t  prohtbeant  altcnattoncm 
itonorummatoratus ,  tamtn  pro- 
prietate^uam  m  poJfefsione;caue 
do ,  <fuod faffa  alienattoneytam 
proprtctasrfuam  pojjefsto  trafeat 
in  fetfuentemin  gradu  \  <juo  cafu 
bona  affecurantur^  cejfant  om 

49  niatnconuententia.  Etquaquam  ^ 
fciam.prxdictam  l.is  cui  bonis, 
nihil  moucrc  poflc  ,  Ioquitur 
cnim  in  prodigo ,  cui  bonis  cft 
intcrdi&um,quicutnnon  poi- 
fitadminiftrare.non  poteftpof 
fcfsioncm  tradcrc,ad  inftar  pu- 
pilli,qui  ncc  poflcfsioncm  con- 
icrt,iuxta  lcgem,Poflcfsioncm. 
ff.dc  acquircnd.  poflefsionc ,  & 

ca  qux  collcgit  Arctinus  in  d. 

50  §.Ci  viryxori,nu.  45.  namcum 
dcficiac  animus  &  incellcclus, 
impcditur  tranflatio  poflcfsio- 
nis ,  cum  impcdiatur  amifsio:  5  j 
nosvcro  loquimur  in  pcrfona 
cui  animus  non  dcfkic,  &  fic  ca 
fus  admodiim  diucrfus  iic:  fcia- 
que,dic~cam  lcgcm  vnicam  .  C. 
non  liccrc  habitator.n^n  aptari 
quceftioni  noftrae:  nihilominus 
tamcn  putovcram  praidictara 
Pelagij  dc  Micrcs  opinioncm, 
ccnfeoque,fi  maioratus  inftitu- 
tor  prohibucric  alicnationcm, 


camquoaJ  proprictutcm,quam 

3uoad  pofleisionem,  tuuc  intcc 
i&opoflcilbiiolocum  cfleco- 
tra  tcrtium  pofsidcntcm  cum 
titulo,  vt  expreflc  firmac  ArCti- 
nusindict$.fi  virvxori,  num* 
^..'lbiJiludetiarneJi  mentittmn 
dum,<juod  tjuando  caufa  ratto 
prohtbttioms  itjpictt partter  tranf 
/attotiem poffcfstonts ,  ficut  domi- 
nij/vel forttus  tuncjtiex  <vei  ca  • 
non  tmpedtt  tranflattonem  d<<mi- 
nij,eo  modo  tmpedttur  tranfUtto, 
•njelacyuijttiopojfefstonis  Ncmi 
quam  camcn  diccndum  eftiTc 
nutam  compeccrc  apud  fuprc- 
mumConfiliummam  vcfupc- 
rius  confticui,  hxclocum  non 
habcc  concra  occupantcm  rcm 
maioratus  titulo  fingulaii:  iolu 
enim  acYio  Tenutac  cumatrri- 
butis  legis  Madriri  compctic  co 
tra  occupantcm  bonamalora- 
tus  ex  titulo  vniucrfali,  ita  vc 
omncsin  Tcnutacontcdentcs, 
cxcadcmcaufafucccderc  con- 
tcndant,maioratus  fcilicct  iurc. 
Illatamc inftitutoiis  alienatio- 
nis  prohibltio,tam  in  prcprie- 
tatc,quamin  poflcisione,  hoc 
opcrabicur,  vt  remcdia  poflcllb 
ria  compccanc  maioracus  iuccef 
fori  aduerfus  huncoccupatorc 
cum  titulo  poisidentcm  ,  nec 
rcivcndicationc  agcrc  aftringa- 
tunnon  tamen  proponcrc  pocc 
ric  intcrdi&um  poilcflbrium  in 
Confilio  Rcg;o ,  fcd  in  infcrio- 
f  j  ribus 
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ribus  tribunalibus:  ,  ixucnta-i 
bc  pocciic  proximuS  fcqucnsii» 
gcaJu  ,  non  iolum  remediunt 
rcivendicationis  ad  aubcandtr 
dotnmium,fei  ctiarn  bcncficiu 
&  auxilium  legis ''45.  Tauriad 
pctcndam  poikisionem*  cum 
prc;diSalcxquadragefimaquin 
ta  introdu&afuevjt  in  confcrua 
tioncm  poilefslonis  bonorum 
rnaloratus ,  vt  agnouic  Micres 
prte3.qu.xltz  3»  num.  vititno, 
quocafunonvtiquc  fummariii 
rcmcdmm  compctit,  fcdordi- 
Aarilfo  poflcflbrium  cum  cau- 
foK  cpgakione ,  &  iuris  ordinc 
fcruato, vf  ccnfuic  Baldus in  Ru 
kricvdc  caufa  poill-Lionis  &  pro 
p.  !etatis,numc.  1 3.  Decius  in  1. 
ylrima,num.73.C  dccdiccodi* 
ui  Hadriani,  &  indiuidualitcr 
Grcgocius  Lopczin  1.7.tit.4-p. 
1.veTb.f>0jffrfsiajt.M.lCTCS  parc.3. 
qujfcft.  i4-n.9.Ludouicus  Moli. 
plurcs  rcfcrcns  libr.  ^.cap.ix. 
num.  1  i.\bi:Sed  tenebitur tnterdi 
Eium  poJ/ej/ormm,de  ejuo  tnjerms 
dicemus ,proponere yaajut  emn  ter 
tmm  poffrjfot  em  citari  faeere/vt 
ex  fen:entiafioi  aiiualis  pofjefst» 
stdiudieetur  \  lequoiunr  iuraop 
timaincap.licec  EpIfcopus,dr 
prjebend.Iib.6.cap.inlitcris,  dc 
rcfritutione  fpoiiat.ci.de  cauia 
j4  pofJcfsionis&prop.l.vltjm.  C. 
dc  rcivcndicatione.  Cocluditur 
ergo  in  tpccie  propofita ,  nuan- 
do  Jfittfccc  ahcnaciopolLlsionis 


&propriccatis.  prohibhaeftaJt 
iniikucore,poiTcfsioncm  chiilo 
&  naturalcm  in  kqucntcm  in 
gradu  transfcrri  cx  vi  &  poten^ 
tia  ksgis  45.  Tauri.  quaniris  aiw 
cua  maioratus  bona  a  tertio  cu 
titulo  pofsidcr*ncur,ita  camen, 
vtcociacurncompecanc  inccr» 
didapoucflbriaocdinaria,  non 
vero  iummaria  &  cxcraordiua- 
riai  hxc  cnim  folum  proponi 
poilunt  in  Rcgio  Conuhoconw 
tra  vniuerfelem  poflcfsorcm 
&  fucccflbrem ,  qui  maioracu*  "  * 
titulo  fucccfsloncm  prxtcndic  j 
\  namquanuis,vt(xpc  diximus* 
lcgis  45.  rcmcdium  polsic  pro* 
poniapud  qucmlibet  iudiccm 
6rdinarium,ica  camen  acdpi  de 
bei,vcomniaqu*inalijs  inccr- 
dictis  poficflbrijs  ordinarijs  dert 
dcrancur,  hic  concurrere  dc- 
bcanr,ncc  fenrcntia  pofleflbria, 
licut  in  f  cnucis,exeq  ui  poceric, 
fcd  appcliaticni  crit  acfei  cdum. 
(ub  pccna  attcntaci :  quod  &  in 
Loc  cafu  locum  habcc,  iuxta  ea* 
quxdchocpofleflbrio  intcrdi*< 
cio.cap.y.latc  tra&auimus ,  6c 
animaducrtit  Tiraqucllus  dc> 
morte.  s.parte,dcclaratione  3*' 
num.  1  *.aquo  tranfcripfitMo-' 
linadiCtAum.ii.poft  Paulura 
in  l.fi  lbrori.Cdciure  dcliberi 
aXa  num,  1  .dum  ait ,  auctori  ta- 
tcm  lcgis,&  flatuti^iue  confue 
tudinis  transfercncis  poflcfsio- 
ncm,iaccrcha:rcdcm,  &ma- ' ' 

ioratus 
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ioratus  lucceflbrcm,  poflcfibrc  tamcn  cribunahbusinfcrionb* 

iuris,non  tamcn  facli ,  idcoquc  dc  tranllatiouc.poflefsionis  agi 

interdi&a  pofleflbria  compc-  potcft  jinviatamcn  ordinaria 

tuntcontratertiumproaCtuall  pollclibria,  non  verbcumattri 

potfcfsione  confcqucnda  &  adi  butis  legis  Madriti,  qux  dft  di- 

pifccndafccudumlupradidam  clalcxp.Idcorjue  vt  hancquc;- 

declarationem.Et  cum  hxc  fcn  ftionc  cbcludajrand  dubiu  eft, 

tctia  in  ordmario  pollcflbrio la  attctare  iudicc  ordinarium,qui 

ta  ht,no  eft  excqueda,hcut  illa  in Jiac caufa poireflbi ia  maiora 

qux  proferturin  Tenutx  pof-  tus,appcllationi  non  dcfi:rt.  v 

feflbrio,quodfummarium  cflj  Poitrcmb  dc  illud  quxftio- 

quanuis  contrarium  voluerit  ni  noftrx  proximum  eft ,  vc 

Pelaez  dc  Micrcs  ^.part.quxlt.  quod  diximus,ex  cotra&u  nui- 

24-qux  vltima  cft.niimc^.  ibi:  lo  &  inutili,licct  non  trr.nsfcra 
Quodpoffefstodataaitcut  fuccef  57  turdominium ,  rcgularitcr  ta- 

fort  matoratus  exmandato  tudt-  mcn  poifcfsioncm  trAsterri,  ita 

cis ytwndebet reuocariperrvtam  accipiedu  iit,(i  rradkio  vern  in- 

attitatori$m9cumper  legem  Tau  terueniat  pcr  acrum  vcru  tranf 

rinam  trafeat poffefsto,  ta  ciutlts  fcrcndi,&-  apprchcnfionem  fc- 

quam naturalts  in  fuccejforem  bo  cutafccus  vcrb ,  fi  traditio  Hac 

norummaioratus,yu£  ncc  minui,  pcr  prccarium  vcl  coftitucum, 

nec  peric/itart  poteft  ex  eo  auod  &  hc  per  modum  fictum,  tunc 

permtdiu  iudicis  ,proauo prdfu-  cnim  non  transfertur  poilcisio 

mitur ,  datafit.  Haclcnus  Mic-  in  tcrtium  pofteilbrem .  Et  cft. 

rcs.Scd  cgo  cotra  puto :  vcrutn  ratio,quia  hoc  cafu  traditio  rc- 

cnim  cft,apud  qucmlibct  iudi-  fpicit  contracl:um,&:  ci  accedit, 

ccm  ordinarium  pofle  in  maio  &  cum  co  vnitur :  cum  contra- 

ratuum  litibus  proponi  rcme-  &us  icaqj  nullus  ftc ,  &c  traditio 

diumlegis45  Taurhcumattri  quoqucnullarcmanct,  vtccn- 

butistamen  Tenutx.itavtpri-  hiit  Aretin  in  dicl.$.fi  virvxo- 

mafcntctiacxcquacur^nuflibi  ri,num.44. &hanccflc  limita- 

proponi  poteft,nifi  inRcgio  fu  tionem  illius  textus  fcribit  Bal 

prcmo  Confilio,vt  in  c.  3?.  ad-  dusinc.       fiquis  ,adfinem, 

notabiturjlcx  enim  ?.tit.  7.  lib.  dc  fcudo  daio  in  vicem  legis 

5.Comp.quxrcmcdiumfum-  commiflbrix .  Idcm  Baldus  in 

marifsimum  &  cxequibilc  prx  1.  ex  teftamento.numc.vlti.  C. 

bctdi&xlegi  4f.foluminRc-  dc  fidckommifsis  ,  Antonius 

gio  Scnatu  vires  habct ;  in  alijs  Gomczius  pluribus  rcccnfitis 


3 oo  De  Tenuta,feu  remed.pofleflbr. 

in  L  45.  numero  29.qui  omni-         cnim  fatis  appofice  ad- 
no  lcgcndus  cft  ,  pleraque  ducit. 

- — ■  -     .  -        .  ,  -  1 

SVMMzARI  *A  CftAPITIS  XXIX. 

... 

•  •  • 

-  • 

j     jA    7sl  Tenutacempetatei^quinonexp/iciteadprimogenijjuccef 

Ljk      fionem  njocatus  efi. 
2  Tcnuuremedtumfj>ecialitcryq) 1  nominatimuocato^ fuh~ 

fiituto  tantum  prjtjiandum  efi. 
S  Ex  cdtBo  dmi  Hadriani  folum fuccurritur  k*rcdi,  non  wcrb  iUi  qui 

ex  conte&uris  infittutionem  prttendtt. 
4  Htrcs dtcttur autm tejlamcnto  Jcriptus  fg) nominatus efi , non <vcrb 

tjui  ex  interpretatione  fuccedere  contendit. 
«r  Jnfirumentum  exequitur  in  hts  qud  in  eofcripta  apparent>$)  lcgipof- 

funt;npn  uerb  inhts  qu*  ex  comeElurisdeducuntur. 
<  7{emedtum poJJejJoriuTcnuu proponere ncquttjttfi tlle qut  ex infir*- 

mentofubflitutionem  oftcndertt. 
7  Ad  mtjstonem pofjefsiontonis  requiritur figura  ff)  infpcElio  inflitutio 

nis3ncc  Juffctt  tmpltctta  fj)  conteEturata  fubslttutio. 
i  Et  qui  non  oficndttjcripturam  tejlamcntifojjcfsto  hxrcditatts  no  da~. 

turyquanuts  probet  fe  cffc  legitimumhdredem. 
9  Subjtttutus  tacitus  non  tuuatur  legts  beneficio^exprejse  tamen Jubfii- 

tuto  remcdtumdtui  H adriani  compettt. 

I  o  Duarum  fpectalitatum  concurjvs  non  admittitur. 

I I  Subslitutto,  ft)  nomtnatto  expltctta  potentioreft  tacita  ff)  impli- 
ctta. 

12  ExpreJJa  fubslttution/ulgaristollit  Juitatem ,  $)  tranfmijsioncm 

impedit. 

1 3  Tacita  ft)  implicita  ^vulgaris fub  exprejja puptllari  contenta fuita- 
temnontolltt. 

1 4  ExpreJJa puptllaris  excludit  matrem pupulltjacita  <verb  eam  non 
.  rtpelltt. 

14  ExpreJJa  uoluntas plus  habet primlegij\quam  tacita. 
16  SublegeconeUoriatacitumnmcomprehenditur. 

ijPrdfitmp- 


» 
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/  7  Prdfumptio     comefiura femper  denotat  improprietatem  ft) fiblio- 
nem. 

ji  Vocatus  ft)  fubslitutus  ex  conietluris.non  amittit  ius fuum,fcdfolum 

facultatem proponendi  Tenutd  rcmedium  in  Confdid  7{cgio. 
/P  VolumafnonJotumdicituftUqMdexpreJfeprofirmr,  fidetiamea 

qud  ex  conietluris  deprehenditur. 
£9  Vbluntas  impleta  dtciturfiue ex  n/erborumproprietatefiue  ex  inter- 

pretationededucatur. 
j  1  Quando  lex  reauirit  tiquidamprobationemfujficit  illa  qudfitpcr  ie- 
gtttmas  conteciuras. 

2  2  Per  euidenttam  conflare  dicitur.quod ex  conietluris  deducitur. 
2 j  Conietlurata  mens defuntitpro exprejfahabetur. 

24  Conietlura  qud  defumitur  ex  fubfiantia  ret,  eftpotentior,  qudm  qud 

defumttur  ex  fotennitate. 
2s  Tenuu  remedmm  nonfoium  competit  fubflitutis  explicitis ,  fed  $} 

hts  qui  in  inftttutione  matoratus  tmplicttam  njocattonem  habent. 

26  Jn  edtcio  cUut  Hadrtani,cum ftt  mercpojfejjorium,prtma  tantum  fi- 
gura  (tj  mJpeSiio  nominatorum  confideratur. 

27  Exlegc+r  .Tauri  propHetaS  examinatur  t  habita  ratione  tllius  qui 
fuccedere  debetftue  ex  ^erbtsfiue  ex  mentc fubfiitutionem  habeat. 

28  Subftttutus  tacttus  dtut  Hadrtani  remedio  iuuart poteft. 

29  Quando  tacttum  ex  expreffo  infcrturhtunc  tacttumpro  expreffoftf 
fcrtptd  habetur. 

30  Ex  donatione  Ecclefu facla  abfque  traditione  dominium  trasfertur^ 
quodlocum  habet  ettamtn  tmpltcita  frf  tactta  donatiene* 

gt  Ex  nudo patlo  donationis  aclio  daturiquod  etiam  locumftbi  ntendU 
cat  in  donatione prdfumpta. 
•  j  2  Statutum  loquens  de  lucro  dotis^in  dote  tacita  tocum  habet. 
jj  Jnftrumentum  exequtbile  tntelttgttur  etiam  m  eo  quodtacite  mefl/vt 

in  hypotheca  tactta  ft) fimiltbus. 
24.  LexTaurhqudfcrtbitprobandimodosperferiptura>aJiosfimi!es  ni 

exciudit. 

js  Subslitutio fitla  ft)  interpretatiua.qudproteditfelum  de  meteiurist  , 
fitacita/ttynon  idem  operatur  ac  exprej/a. 

3  0  Subftttutio  tacita,qud  eltcitut  ex  mente  difionentis^noH  didtur  ftcld> 

fidrvera,hdca  tdem  quod  exprejfa  opetatuu 
3 7  %emedium fupremt  Confittjfummartum  efi,$} primajententid  fttft* 
quibilc. 

jt  Difp* 
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jg  Difpoftticnes 


■cxpreffa pendcnt ,fed etiam  aI 


TENVTA  AN  COMPE 


tatvocato  exconie- 

•      .....   «r  •  *    .  |4  . 

fturis, 


JEC  quxftio 
&  hic  conno- 

»  - 

ucrti  dcbct,  an 
Tenuta  &  cius 
•  rcmediumcom 
petatci,quinoncxplicite  acno 
rninatim  ad  priOmgenij  fucccf- 
fioncm  vocatus  &  uibftiiutus 
rft,  fcd  folum  cius  fubftitutio 
implicicc  &  cx  conicfturis  dc- 
«lucitur. 

In  qua  quxftlone  dicenduni 
vidctur>Tcnutx  rcmcdium  fpc 
daliccr  &  nuncupatim  vocato 
&  fubftituto  tantum  prxftan- 
tdum  cuc ,  cx  tcxtu  in  t  vlcima. 
C.dc  cdicto  diui  Hadriani,  cx 
qualolum  fuccurritur  hxrcdi, 
non  vcr6  illi  qui  cx  conicctura- 
tamcntc  defundi  fucccfsioncm 
&  inftitutioncm  prxtcndit.  At 
hc Pcs in  hoc  cafu  illc in  iure dici 
tur,qui  in  tcftamcnto  fcriptus 


i. 


.}   •  V-:.:.-"-."     ~/\  x». 

&  nominarus  cft ,  non  vtto  is» 
qui  cx  intcrprctationc  fuccede- 
rc  contendicl.qui  liberis.§.hxc 
vcrba.ff.de  vulgari,ibi:///ca/<T 
idSmptms  mtm  htrcs  erh,  ffUm 
impuberi filto  h*ns  efto,  hunc  ha- 
bent  fenfum^tnon  omntsejUt  pa- 
tri  hares  extttit,fed  is  (jui  tx  tefia 
mente  hxrcs  txtttttfubfiitutus  av 
deaturA.qux  conditio.l.qui  hx 
xcdi.fT.dc  condicionibus  &  de- 
nionftrat.  1.  icgatum.  lf.  dc  adi- 
mcnd.lcgat.L  i  .ff.  dc  his  qux  in 
tcftam.dclen.&  probat  dj&  l.vl 
tima.C.deedicrodiui  Hadria- 
n\,\bl:Scriptus  hares,&  ibhTefia 
mentum  ofienderii  ,&  1. 45.  Tau- 
ri,ibi :  Que  conforme  d  la  dtfpofh. 
cion  delmayeradgo  deuicre  (uce- 
deren  <7,qux  vcrba  ad  fcripcum. 
fucccftbrcm  ncccflario  rcfcrri 
debent .  Et  in  tcrminis  ftatutt 
docuit  Bartolus  in  1. 1  .$.leg>  ,cx 

nura. 
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numer.i.ff  dehis  qux  in  tcfta- 
racnto  dclcntur.vbi  ait,  inftru- 
m:ncumcxcqut  injiisqux  in 
co  fc  ripra  apparent  &  lcgi  pof. 
fu:i:,rion  vcro  in  his  quc  cxin- 
rcrprcra:ionc&  coiecturis  dc-  f 
ducuntur:tradit  Alcxandcr  in 
Liurts  gcntium.$.quodfcrc,in 
principio.rT.de  pa£tis,late  Scri- 
bentcsin  cap.tranflato,decon- 
uitutionibirsj&fatishxc  con- 
clufio  probari  vidctur  cx  lcgc 
4i.Tauri,qux  cft  1.  i.tit-y.libr* 
5.Compil.ibi :  Adandamos,  qitt 
el mayoraz.go  fe  pucda  prouar 
por  la  efcrttura  dc  la  inftitucion 
del,&c  ibi:  Scycndo  talcs  lasdi- 
ckascfcntftras,  j  haga fees&  ibii 
Dei  tcmrdcLasdichaseferiturasi 
quam  tegcm  ad  rcmedium  pof 
fcirorium  Tcnutx,vt  cam  pro- 
poncrc  ncqucat  niiiillcqui  cx 
inltrumcntofubftitutioneoftc 
dcric.expe  Jit  Molin.lib.  3.C.  1  j. 
num.45.&adidcmponderan- 
dafunc  vcrba  tcxtus  in  dictL  10 
vltima  dc  cdiao  dtui  Hadria- 
ni,ibi:»W <\uod inprima  figura, 
ff)c.za  quibus  ad  mifsion:m  in 
poiTcfsioncmrequtriturrigura  it 
&  infpe&io  inftitutionis,  ncC 
fufficit  implictta  vocatio  &  fub 
ftitucio,  quc  cx  prxiumpta  me 
tefundatoris  induci  potcft:ci 
itaqucqui  non  oftcndtt  fcriptd 
ramteitam:nti,inquoipfc  in- 
fticucusfuit,poTcfsio  hxrcdica 
cs  nondatur,quanuis  probct 


Cc  cflc  legitimum  hxrcdem :  vt 
Jn  fpccie  dictx  lcgis  vhimx  co- 
munltef  reccptum  prorircntur 
Alcxartder  ibi  rtumcr.  z±  Jafon 
hura.  23*  DeciuS  numCr.  39.  Ec 
huc  fpcctat  quod  dc  fubfticuto 
dicimus ,  qui  fi  expreire  iubfti- 
tuatur/tuuatur  dilpofkionclc- 
gis  vltimx*  C.  dc  cdieto  diui 
Hadriani,ficut  fl  hxrcs  inftitu 
tusfuiflec,  e*  glo.  corarttuniter 
rcccpta  in  di&.l.vitim.  vcrb.  ex 
^4rf?,fubftitutus  tamen  tacitus 
&  implicitus  non  iuuatur  legis 
bcnchcio,vtex  profciTb  docutt 
Iaf.in  diit.l.vltim.rtUrtl*  1  l.ver- 
ficex  tertia pafte,  po ft  Bald.  irt 
Cap.prlmode  cortlt.numer.  1 5. 
poft  medium  ,veffi.fc>  Mfid^ 
tuta.hcm,  quiadux  ipccialita- 
tcs  concurrerct,ptior,vtpoflcf- 
Cio  trasfcrretufirt  fucccnorcm, 
aducrfus  poflHsionts  naturamj 
fecunda,VCtranflacio  locumha 
bcret,  ctfi  is  fucccflbr  tacitus  ef 
fct,cum  duarum  fpcc  ialltatum 
Imictatur.f.  f. 


quia  fubitltutio  &  nominatio 
cxplicttapotentiorcfttacita& 
implicita ,  idcOque  curidem  ef- 
fcctum  opcrari  nOri  debetiCon- 
tra  tcxt-  tn  L  Ct  maritus;  §.  legis 
Iulix.  ff.de  adult.Sdn  1. 1  .$dioc 
intcrdidlum*£de  fonfe,  ideoq; 
vtdemu*,  exprcitam  fubflicu- 
ttonem  vulgarcm  tollere  fuira- 
tem,&  confequcntcr  tranfmif- 

fioncra 
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fioncm  impedire.Lfi  filius  h;e-  vtero.  ff;dc  ftatuhom.l.quonia. 

rcs,ybiomnes.ffdclibcr.&po  ff.de  hisqui  nounfam.  l.patcr, 

fthunv&  in  Lfi  filius  qui  patri>  &  L  poftliminij.       ff.  dc  ca- 

1 3  ffdc  vuIg.Tacka  vcro  &  impli  ptiuis,&  poflli.  rcu »L  v  ltim.  cu 
cira  vulgatis  ful?  exprefla  pup4  vulgatis.C.de  dorjs  promifst<H 
lari  comcnta  fuitatcm  non  tol-  J*  ne.Quibus  adijcicndum  cft,  nii 
]it.Lfilius.l.Iuiianus*ff.dc  acqui  yocatus  &  fubftitutus  cx^onie. 
jcnd-ha:fcd.vbi  Do&orcs,&  iu  tturis ,  non  arruttit  ius  fuurn,. 
l.'GalJus.$.&  quij  fi  tatum.  ff.  fcd  folum  facultatcm  propohc; 
de  liber.&  pofthum.ficuti  quo  di  Tcnuta:  rcmedium  in  Con^ 

14  -que  exprefla  pupillans  ciclur  filio  Rcgio:poteri$  itaque  ma*v 
dit  matrem  pupilli.  1.  Papiniaf  ioratus  lucccfsioflejtarn  cpoad. 
nus.§»fcd  nee  jmpubcris.  ff.  dc  poflcfsionc ,  quim  qupadf  ro-. 
inoffic.cap.fi  pater,de  teftamc.  pric&«cm,in  alijs  tribunalibjis. 
lib.tf.tacita  vcroeam  non  rcpcl  cxtrafupremum  Confiliumi* 
Iit. l.predbus. C.dc  impub.Sc  tentarc  Rcrnediu  iuquc  Tc- 
alijs.L vkim.C,dc  inftit.  &  fub*  nut£E,quod  fblum  fcriptis  cohi . 

15  ftitExpreffa.mquevpluntatcm  petit,pr*ftandum  non  cft  illis 
plus  habere  priuilegij.quam  ta  quibus  alio  iudicio  potcft  effe 
citam,ex  Lfiex  pluribus.  ff.  de  confultum.  Et in  hanc  opinio* 
fuis  &  lcgitim.&Lpcn.ff.dc  in-  ncm  vldeturmclinaje  Paiacios 
iuft.rupt.fatis  probatur  ,&  co-  Rub.inl.45.Tauri,num.i.Ma- 
piofifsime  adnotauitTiraqueL  ticn^o  in  1.8.tit.7.1ib.5.Comp. 
in  connubial.  glofl^.  vcrb.  «r-  glo.4.pcr  totarri.Grcgor  in  L7. 

1 6  /"*#>nurac.49.Quo  rcfpicit,fi  tit.4.part.5 .\cvb.pofftfsion.  Mic 
confideremus,lcgem  noftram  rcs  3.par.q.*o.&fuitdemcnte 
elTe  corrcdtoriam.in  qua  mate-  Oldradi  confi.*  1 .  Abb.  confil. 
riatacitum  non  comprchendi*  i4o.Cephal.confi.  1 1 3.n.j.hb. 
tur  fub  cxpreflb.  1.  feruum  filij.  1  ,Martia.dc  fidcicom.q.  1  .Me* 
ff.dc  lcgat.  1  fecundum  intellc-  noch.conf.8  j  .n.  3$Jib.  1 .  Ayra, 
ctinnBart.inl.i.anum.i.eiuf-  confi.i6i.nunv*. 

dcm  tit.l.iuris  getium.$.  quin^  Scd  quanuis  pnfcditta  vrgc- 

.    hno.  ff.  dc  pa&is.  I.  fi  aliquam  re vidcantur, contrarium  puto 

rcm.ff.deacquir.poflef.l.fi  quis  vcrius  &  reccptius-,  ex  dcctfio- 

argentum.C.de  donationibus.  ne  di&£  lcgis  45 .  Tauri ,  ibh 

17  Dcindc,quia  pre.fumptio  &  co  Quc  fegun  U  difpojicion  delma- 
jecturafemperdcnotatimpro-  *9  yoradgodcuierejuceder.Ai\n\\x 
prictatem  &  fi&ioncm.l.qui  in  rc  non  foliim  voluntas  dicitur. 

illa 

«  .  -       .  ***** 
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Ula  qux  cxprcfle  profertur,  fcd 
ctia  ea  quc.  cx  cbicclu  ris  clcp  rc- 
hcditur.  1.  a  fratris  p ofthu rno ,  H 
dc  Icgat.  i .  &  ibi  gl.vcrb.^o/«« 
*°  m.sv  uc  ait,  voiutate  implctam 
dicijiuc  cx  vcrborum  proprio  ay 
tatcfiue  cx  intcrprerationc  de>» 
ducatur,  iuxta  tcxtuinl.hgre-> 
des.fi.ff.ad  S.C.Trebell.  &  L 
cum  proponcreairidc  leg.z.& 
J.ti dcicbmifla.^  .item  fi  quis,de 
legac. 3.  &  1. 1  .C.d  c  tefta.  milit; 
iundtaglo.vcrb./W-o/wr ,  qux  z* 
11  ccnlct ,  cjuando  lcx  rcquirit  ii- 
cjuidaili  probationem ,  fufrice- 
rc  illam  qux  fit  per  legitimas 
coniccturas ,  & .l.diuort io.  §.  Ct 
fundu$,aiias.l.fi  f u  nd  us .  rf.  fblu- 
**  to  matrimoniojvbi  pcr  euiden  >, 
tiam  conftarc  dicitur ,  quod  ex 
cbieclurisdcducitunquopcrti  27 
nct  dccifio  tcx.in  l.in  conditio- 
nibus  primum  locum.rT.de  co- 
ditionib.&  dcmonft.&  1.  ex  fa- 
&o.C.dc  libcris  prxtcritis,&l. 
fi  fcruus  plurium,de  lcg.  i  .Lta- 
lc  paaum.in  finc,  cum  ibi  nota 
X}  tisaglo.rT.de pa£tis,&  conic&u 
ratammetemdefun&iprocx.  *8 
preiTa  habcri,opinatur  Bald.ih 
l.vnica,cx  num.  i  .C.vt  actio.ab 
hxrc.&  contra  hxrcdcs .  Idcm 
in  1.(1  patcr,in  4.quxft.C.  de  iu 
i«tut.&fubftitu  ideBald.inL 
i.C  dc  his  qui  ante  apcrtas  ta- 
bulas.Conic&uramquc  dcfum 
ptam  cx  fubftantia  rci,  cfTepo^ 
rem  ,  quam  qux  fumi* 


turcx/blchnitate.docctManti 
ca  ddcoriicct  u  i  Isjib.  i.tit.  3.  nu. 
2.  Et  hanc  opinioncm  defcndit 
Molln.depnindgcn.lib.^.cap. 
1 5  .n u m.4 } .  c xi ftiaian s ,  rcmc- 
dium.fummariisimum  Tenu* 
tx  nbn  lolum  cornpctcre  iub- 
(tirutis  c\plicitis,lcd  &  his  qui 
implicitc  in  inftrumcnto  &  in- 
ftitutiohc  maioratus  vocatione 
&fubfticutioncmhabcnt.  Ve- 
lazquczdc  Aucndano  inl.  4$. 
gl.8.infine.Quibusnon  obftat 
in  contrarium  adduc"t,a,ncmpe 
lcx  vltim.C.dc  cdic-todiui  Ha- 
driani,quxloquitur  iniudicio 
mcre  poftcnorio  finc  admixtio 
ne  p  rop  rictatis \  in  iilo  enim  pri 
matantum  figura  &  infpettio 
nominatoruni  confidcratuncx 
Jegetamen45.  Tauri  proprie- 
tas  examinatur ,  habita  ratione 
illius  qui  fucccderc  dcbet,  fiue 
cxverbis  inftitutoris  fubftitu- 
tioncm  habcat ,  vt  in  edicto  di- 
ui  Hadriani.fiuc  cx  incntc,iux 
taI.penult.fF.de  leg.  i.&  ea  quc. 
fuperius  dc  tacita  voluntatc  co 
gcfta funt .  Ncc  Iafonis  do&ri- 
na  cx  ea  dcdu&a ,  vt  fupra  me- 
minimus.vcracftiiHud  nanquc 
aDo&oribus  communitcr  re- 
cipitur.vt  fubftitutus  tacitus  di 
ui  Hadriani  remcdio  iuuari 
pofsit,&ficutdirc£his  &cxpli 
citus  fubftitutus  fub  calegc  co 
prchcditur,ita&tacitus  &im 
plicitusquoquc  comprehenda 
V  tur. 
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tur.l.iamhociure,  in  princip. 
fF.de  vulgaii.Bald.in  dict.  1.  vlr. 
numer.  3  8. verii .(jUAro^an  tacitt 
y»^/jf//<*r«/.Phjiip.Decius  ibide 
anum.  31.  iicm  Bald.  &  Imol. 
krln  fT.dehis  qux  in  rcftamc. 
dclcntur.FranciliArcc.inl.fi  in 
teftamento,num.  3-rT.dc  vulg. 
Ia£  fibi  contrarius  in  §.  fucrat, 
-Dume.60.  Inftit.  deacTidnibus. 
Nam  rcgularc  cft,  vtquando 
tacitum  ex~  exprcflb  infertur, 
tunc  taciium  pro  exprcflb  & 
fcripto  habcacur ,  vtexl.  cum 
quid.fT.fi  ccrtumpctatur,  Do- 
ftbrcs  dcducunt,  &  in  fimili 
3°  quxftionisnolcrxprobatur  ex 
i.vlrim.C;dc  facrofancXEcclcf 
qiix  &  contra  ius  communc 
transfcrLdominium  cx  dona- 
tionc  Ecclcfix  facTa,abfquc  vl- 
la  rradiiionc,  contra  1.  tradicio- 
ntiV.C.dc  padt'slocuquehabcc 
cciam  in  implicita  &  tacica  do- 
riacionc,  vt  fignatcrarbirratur 
Bart.in  l.fi  aliquam  rcm,n.9.fF. 
dcacquir.pofle.vbi  Ripanum. 
$6.  Bald.  in  1.  ad  probationem, 
ad  &ncm,vaCi.<iudro%t]uidJiani 
»w,C.locati,Paulusconfi.  n.a 
num.2.1ib.i.quibus  concinit.l. 
fi  quis  argcntum.  C.dc  donat, 
qux  adueifus  iuris  prxccpta 
acYtonem  prxbct  exnudopa- 
cTo  donation!s,&  tamcn  locum 
quoqucfibi  vcndicat  indona- 
tionc  prxfumpta.cx  glofli  in  L 
fi  tibi,in  printip.fi.de  pa&is,  & 


mT.haclcnus.J.i.vcrb.  ttnetur, 
vbi  communicer  Scribcntc$.fl:. 

y  dc  conftituta  p  cc  u  n  u . Ec  ftacu- 
tum  loquens  dc  lucrodocjs ,  & 
in  dotc  cacica  locum  habot.  I. .ui 

/  uus.fT.dc  iurcdotium.l.doccm 
qux,codcm  utslnftrumontum 
quc  excquibile  inceUigi  etiam 

3  3  in  co  quod  tadtc  i ucft,  vt.in  hy 
pothcca  tacita,qux  intc  I  ligku  r 
in  inftrumentO  do  ;is  >in  ftipula 
tioneque  &  in  cxtciis  tacUis  & 

-  impliciiis,ecnfuit  Bald.in  l.vbt 
adhuiyui  m  e.  1 8 .  C .  dc  iurc  do- 
cium,&in  1. 1  ■§■  1  .a  num.  3.C. 
de  tci  vxoiixa&ionc,vcrfic.(£/ 
nota faclam&  In  1,  ad  probatia 
ncm,  numca.C.dc  probation. 

34  vbi  AngcLnumc.  i.Nequcob- 
ftac  1. 4 1 .  Tauri :  sam  qaanuis 
fcx  adfcribatillos  probandi  mo 
dos  pcr  fcripturam,non  tamcn 
alios  cxclvuiit ,  vt  cx  iplalcgc 
CQiligitur,Sc  io  indiuiduo  rclol 
uit  Mcnehaca.  libr.i.lcfuccef. 
crcatio.$.5.numer.^.&  Molin. 
Ub.z.cap.  8,numc  3.alier  Moli. 
tom.  3.  dc  maioratibus ,  difput. 
rfoo.nu.i.Necquidquamoifi- 
cit,quod  dcfubftitutionc  taci- 
tadiximus,  qux  cxprcfl?  vircs 
&  efTcctus  non  habct  j  dcbcc 
cnim  intclligi,quando  cft  ficTa 
&  intcrpretaciua.qux  proccdU 
folum  de  mcntc  iuris,  &  pcr  in 
tcrpretationcm  cxtenfiuam:8c 
hxc  tacita  fubftitutto  no  idcm 
©pcratur ,  quod  exprcfla.l.vhi. 

C.dc 


i>iym<.< 


)gle 
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C.dc  inft.  &  fubft.  Alia  vcro 
j  fubftitutiotackacii,  au?  vcra 
dicitur,&no fi&a,elicitur  criim 
cx  mcntc  difponentis.fimulq; 
cxaptitudinc  verborum  prola 
torumjhaccquc  idem  cjuod  cx- 
prefla  opcratur :  qu.x  diftinctio 
*fatis  coltatcx  Aecurfioinl.prc 
cibus,verb.£<frWfW,vcrb.  attt 
j>oflta\&.  vcxh.ommmodo.  C.  de 
impub.  Etdeniquchanc  cjux-. 
ftioncm ,  licct  dubiam  admo- 
dum  cxiftimet ,  in  indiuiduo 
ftatuti  tfansfcrentis  poflcfsio- 
ncm  in  harrcdem ,  in  fauorem 
fubftituti  &  nominati  tacitc 
prxfumpti,  Sc  cx  conic&uris, 
dctcrminat  Tiraqucll.  dc  mor- 
tc.i.par.declarationc  ic.a.nu- 
mcr.24. 

Ncc  ctiam  obcft  vltima  co- 
fidcratio,dum  diximus,vocatu 
&  fubftitutum  cx  conicdhiris, 
jion  amittcrc  ius  fuum  ,  fcd 
folumfacultatcm  proponcndi 
Tenute.  rcmcdium.cum  grauc 
damnum  &  praciudicium  fe- 
quatur  vocato  &fubltituto  cx 
coniccturis.fi  cx  hoc  amitterec 
remedium  fupremi  Confilij, 
cumfitfummarilsimu,  &pri- 
^  mafcntcntiaexcquibile,iuxta 
ea  qux  adnotauic  Molina  lib.  y 


cap.  1 3.nume.6 1 .  Conduditur 
^  crgo  ,,vocatum  &  fubftitutum 
Tcnutxintcrdictum  poflcflb- 
rium  proponcre  poflc,  fiuc  cx- 
plicitam  habcat  lubftitutionc, 
iiucimplicitam,cx  intcrpreta- 
tionc  mcntis  &  voluntatis  infti 
rutoris  primogenij  •,  cum  taciti 
&  cxprcfsi  in  pnefenti  cafuide 
3^  fitiudicium,iuxta  fupcriorem 
interprctationem  &  diftindYio- 
nem:&ciuiadifpofitioncs  non 
folum  a  voluntatc  cxprefla  pen 
dcnt,lcd  ctiam  ab  animocuTpa 
ncntis :  &  fic  conic&urae  locus 
eft  ;  qux  fuic  doctrina  Bal- 
diinl.i.num.3  i.rf.dc  rcrum  di 
uifione,&  in  1.  j..numcr.6.C.de 
iure  cmphy  t.vbi  Iaf.num.  1 60. 
idcm  Baldus  in  1.  vltima.  C.  dc 
libcrali  caufa.  Alcxander  confi. 
i^.nu.iz.lib.j.Iacobus  de  feu» 
dis,verb.//r/  inutsliti ,  vcrficrf» 
autem  fi/ius. Cuvtms  dc  fcudis, 
3«quxft.  principali  in  princip. 
vcrfy<j/?r<wo.Dccius  conC±6?. 
num.4.Tiraqucllusde  rctraft. 
lignag.§ .  3  z.glolT  1  .numer.74. 
Couarrub.variarumlib.3.c.  5. 
Molinalibr.  i.cap.^.numc.zi. 
Emanuel  Cofta  dc  fucccfsionc 
Regni,num.<»3.vcrfic.w^^»< 
AHtcm fucufstont. 


.\.\ 
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••':"^.J.  .  f    ~  '.'•.•*•  .—-.«-.-"••       .    «,  .  •> 

J-    C  ^  7M,i  contrainftttutoris  ^vcluntatem  fuccedcrccontcndatfr** 
^     ttndens  excludt  non  potuifje^anTenuta  remtdium proponer* 
pojsitjtn  rvero  fit  articulusproprietatis, 
i  Iniudxto  pojfejjorioTcnutafoluadmittuntur^quip^ 

cedere exjcriptura inftttuttonisy  nmrvero  ij ,  qutmmaioratus inftrss- 
mento  exclufi funt^  aduerfus  ^oluntatemsnflitutorisfuccedtree^ 
nantur. 

/  InTemt&imlicioaginmpotefldcinflitutoris potentia  »fid folumde 
j  eius^voluntate. 

4  Scriptush^resinpojfefshnemmittitur^auanms  quisfalfaminflitutw 

:    rscm  aUegetyrveldefunclumttftarinonpotutjft. 

x  tnmdtcio  Tcmsufolum  inlpics debet ,  fjw  yfr  inftitutus ,  nommatus 

i  q>/  jubftitsstttsy  nec  tnqmrendum  depotentta  dtjjtenentis . 

fl  2>*  4/.  Tastrimftttucorss^oluntatemfolumconfidcrat/vtpo^ 

transferatur*  .  .   j : 

r  lhtdsftb  diui  ffadrianiappeSationinon  defertur  ,  *vt  hares fcriptsts 
.\Umunaturwf4fftfsunem..  . 

#u  2,«:  *r.  Tauri  transferendo  pojfcfsienemciuilem  $)  naturatcm>non 
v  tefbcxttfauotcm  injitturifedinftitutorts ,  cuius  contemplatione  pofi 

fejsto  in  fuhftitutum  ft)  nomitsatumtran$jerm* 
p  Domimumfauarctejiatmstrans/cnurw  haredi- 
ratc,  ft)  tn  legatartum  a  morte  teftateris.  .  ■ 

10  Quj  habet  inliitutoris  ruoluntatcm ,  rutitur  vnnedijs  legis  Tau~ 
rinenfts  ,  quibus  non  potttur  qui  aduerfiu  'uoJmitaiem  /uccedere 
conatur. 

1 1  lnlqefdtMrutdcturcamptchcnfw  fuccodend^qui^vocatio* 
-    ncmhabet*  1 

tz  *Ncn fimplicitetomnemfequetem  mgradu/ex  admittitjed essm  qssi 

txmaioratutdtipofttionejiseeederedeieat. 
U  Interpretatur  tex.in  l.  non  putautt.  §.non quauis.ff.de bonorumpof 
ccntratabul. 

14.  t\cmedtum pojjcjforium introduclum in fastorem prxteritcrum,  nom 

pi  odeft  inttitutissvccatistft)  jubftitut'tst 

i,  %cmc- 
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jf?(tmcdium  pojftjforium  introduBum  dltgtTauri ,  prattritis  T/tl 

txdufis  non  datur. 
i*  Pojfefsio  <fud  ex  lege  Tauri  in  njotatos  transfirturjnon  auellitur  ab 

tisjnift  in  tudicto  proprittatis* 

j  7  Interpretatur  tex.m  c.cum  Ecdcfta  S utrina,de  caufa  pof.  q) propr. 
1 1  Qut  fuccefstont*m prAtendtt,fuam  mftttuttonem ,  uel  fubfittuttonem 
oficndere  debet. 

iP  Lex+i.  Tauri  in  transfcrendo poffcfsionem,non  refpexit  fncccfsionis 
tus  adpojfefsionem  transjerendam,fed  tUam  qualitatem ,  njt  quis  no- 
minatustnueniatur. 

20  Si  fiatutoftcautum/vtfeemindnon  fuccedant  fiantibus  mafculis, 
an filU  infiitutx  competat  remcdtum  pojfcffortum. 

1  /  Statutum,  ft)  confuetudo  in  foios  capaces  htrcdttatem  transfert :  $) 

quomodo  hoc  intdligendum fit. 
s  2  Qui  incapacitatem  opponitjn poffefsione  dehet  ejfe. 

23  "Non  iuuatur  legis  Taurt  benefcto,  qui  fuam pfictenfonem  fundat  in 
iure  fuccedendt,$)  non  tn  turensoiutiunis. 

24  Statutum  ft)  confuetudo  transjercndo pojfefsionemjton  habet  locum 
in  eum,in  quem  non  concurrit  uoluntas  uttimi  morioftis, 

2t  JUequt  fubfittuttonem  (t)  nominationem  non  habet,  ft)  uoluntati 
inflttutoris  fe  opponit/vertus  eft  Tenutam  proponerepojfe. 

2 6  Qut  Tenutam propontt,illudagtt,njt  <~verus Juccejfor  dedarctur. 

27  De  quajitonibus  ft)  excepttontbus  imidentibus ,  tn  iudtcio  fummario 
Tenutdc  cognofci pcteji . 

2  S  ludex  cognofccm  de  caufa principaii,de  quefiione  incideti  cognofcit, 

ttiamfi  alias  non fpetlartt  adeius  tognittonem. 
29  In  cmni  aSiunec  effana  efi potefias  f$)  a/oluntas. 
jo  Prius  afstgnandus  efi  terminus  ad probandum.de potentia  teftandf, 

qudm  traBetur  de  petttione  hareditatis. 
ji  Exceptto  de  tmpotctttia  tefiandi ,  prxiudicialis  tflad  intentionem 

agentis.  > 
j  2  Judictum  Tenuta  habet  admixtiontm proprietatis,  ft)  in  eo  eognofci 

potefi  de  omni  exceptione  quaproprittattm  conctrnat. 
jj  Dedaratur lex TaurtjbfcQue fegun la difpoGcion dcl mayo- 

razgohuuicredcfuccderenel. 
$4  Quando  iex  refisltt ,  rvoIuntas  ttfiatoris  feruandd  non  efl. 
j  f  Oheclio  aduerfus  tefiamentum,tefiatorem/vel  haredent ,  non  im~ 

pedit  bonorum  poffefsionem  tx  cduio  dtui  ffadriani»  $)  qut Jit  ratia. 

V  1         i*  ln 
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Sfr  in  remediopofcJforidTenuu  nonfuffcitprimafguratfednf(fa 

indabitabdtsexiftcntiafuccefsionis. 
S7  JnetmfMibftatproprietasJexpoffe^ 

38  InedtclodiuiKadrtaniexceptione^proprietatis  admittunturydum 
.• .  v  modo  in  continenti  proUntur. 
K^lWmnufro&wdfiitKr,  < 
tid. 

4*  Cuiob/tatproprietas^poteftohmerrinpoft  v 
4>i  Mnterdi^stneris  #Jfimp/tcibusnonfognoftebaturdc  ture  illtus, 

quiprttcndebatnonpetuijfccxcludi. 
4i  lmerdiUumT^ammumeft/mnes^dt^  qutftioncs  in  co  dtf 

ceptantur.  ..V..?  ..." 

**  Pofeffmmft^uii^^onfuetudtni^  editlum.diui 
Hadriani. 

4+  lntcrdiclapoJfeJforidTenuu^fy  \ 
^uamexclufiscompctunt. 


ANTENVTAM  PROPO- 

ncrc  pofsit  illc ,  qui  vocatus  &  fub- 
ftitutusnon  eft,contcn- 
densexcludinon 
flTe, 

C/zA  P  FT  XXX. 


o»  tf«v, 


r 


"•V  »f\  «. 


i         i  m 


N  prxccdntlb* 
qucftionibusde 
voluntatc  infti- 
tutoris  cxprefla 
&cxplicira,  tu 
&  dc  voluntatctacita  &  prx- 
fumpta  rradauimus ,  eumcjuc 
<jui  in  ea  fe  rundct,{iue  explici- 
tc,fiueimpiicitc  fubftituatur. 


Tcnuta  proponcre  pofle,often 
di.Nuc  vcro  dubium  in  co  vcr- 
fatur,an  fi  alicjuis  cx  litigatori- 
busfucccdcrcinmaioratu  prx 
tendat  contra  inftitutoris  volu- 
tatcm,contcndens  excludi  non 
potuifle,&  prxfcrri  dcberc  vo- 
catis&lubititutis,an  hxcquc,- 
ftio  in  fummarifsimo  iudicio 

Tcnutx 


Digitized  by 


CaputTrigeTimum. 


3" 


Tenutx  cxaminari  polsit  j  an 
jvcrdliz  articulus  propriccacis. 
In  cjua  quxftionc  cticcndum  vi 

*  detur,in  iudiciopoiTcilbrio  Tc  6 
nutx  folum  admittcndos  eos, 
qui  prxtendunc  fucccderc  ex 
icriptura  infticurionis  fic  funda 
tionis,ex  vocacionibusquc ,  in- 
fticucionibus  &  fubltitutioni- 
bus  in  ca  fadlis  j  non  vero  eos, 
qui  inmaioratus  initrumento 
cxclufi  funt,&  aduerfus  volun- 
tatem  inititutoris  (uccedcrc  co 

•  nacur:cumin  hocTcnutxiudi 
cioaginonpofsic  dc  infticuco- 
ris  poccncia ,  fcd  folum  dc  cius 
voluncace,ex  cexcucxprdfo  in 
dicl.l.8.tic.7.1ibr.5.Comp.alias 
lcge45.Tauri,ib"i:^«<r  fegun  la 
difjoficion  dclmayoi  adgo  deuie* 
rr/«f«&r  fwr/,cuifimiliscft  dc 
cinotextusinl.  1.  C.dc  cdicto 
diui  Hadriani  tollcn  Jo,ibi:T<et* 

I-  men  fcripius  hxres  in  poffefsione 
mitti  folcr^icfods.  cnim  hcc  lcx, 
quanuis  cjuis  fc  iniuftc  prxtcri  7 
tum,omiirum,  auc  cxclufum  al 
lcget,aucfalfam  inftirucioncm 
dicac,vel  alio  vitio  fubiccta,  vcl 
dcfun&um  teftarino  potuiilcj 
nihilominus  fcriprum  hxrcdc 
in  poflclsioncm  mittendumj 
cum  omnes  prxdiitx  cxccptio 
nes,&  alix  quc  rcfpiciant  potc- 
tiainfticutoris,  in  proprietatis 

'    iudiciodifcuticdx  Iint.  In  iudi* 
ciocnimTenutc  loluinlpicidc  o 
bct,quis  fic  infticut" ,  uoniinat* 


&fubfticut%necinquircdu  cft, 
an  infticutor  potucricfubftitue 
rcque  iubftituit,auccxcludcrc 
qucm  cxdufir,  quafi  vcrbailla 
prxdiccx  1.45.inilicutoris  volu 
tatcm  folii  confidcrent,  &  cum 
tantu  coprchcndanr,  qui  nomi 
nationc  &z  fubftitutione  haber, 
vt  docuit  Paul.in  l.li  lcriptu ,  n. 
i.C.dc probacionibus, ibi :  Et 
nota ,  tfuod fijcriptus  hdres petit 
fe  mittt  in pojjefionc  bonoru , 
alxjuis  ad  impcdicnda  mifsioncm 
pojfcfsionis  allegat  dcfecium  tc- 
Jiamenti/vel  ex perfona  tejiato- 
risy^uia  non poterat  tejiari ,  ucl 
hxredis}q:tiii  erat  incapax}no  ad 
mitntur }etiafi*z/clit probare  ifios 
de/etfusrfni  potius  concernunt  /» 
diciu  petitoriUyCjua  poJfcJforium\ 
&  cradic  Menoch-de  adipifccd. 
pof  rem.4.nu.7a6.quibus  addo 
iura  opcima  in  l.vlt.rTdc  appel. 
recipiendis,c\:  in  l.quisquis.  C. 
quoruappcllaciones  non  rccip. 
ex  quibus  in  hoc  iudicio  poilef 
forioappcllationi  no  dcfercur, 
vc  fcriptus  h^rcs  in  poifefsionc 
mittatunvolutas  enim  tcltato- 
ris ,  vt  in  dictis  iuribus  cauctur, 
celerecxecutione  rcquirit,cui 
locus  no  cllet,fi  pri1*  admiccerc- 
tur  appcllatio ,  quam  fcntcncia 
mifsionis  in  poiiclsioncm  cxc- 
cucioni  mandacafuiilcc:qux  ra 
tio  vrgecius  militat,  cofidcrata 
I.45.  Tauri ,  qux  transfcrcndo 
pofleisionem  ciuilcm  &  natuT 
V  4  ralcin 


» 
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ralem  in  fcqucntem  In  gradu  fi 
nc  actu  apprchcnfionis ,  no  rc- 
fpcxic  fauorem  nominati,infti- 
tuti,vcl  fubftituti,fcd  iniVituto 
ris  &  nominatoris:quod  mani- 


ucrfusvoluntatcm  inftitutoris 
fuccederc  contcndit,  acYioncm 
Tenutac  non  pofle  mouerc :  eo 
cnim  refpiciuntpra.didla  ver-  - 
ba,  Que  fegunla  dijpoftciondcl 


fcftc  colligitur  cx  illis  pracfatce  n  mayoradgo  deuierejuccedcr:  in- 
legis  vcrbis, Se  trafpajfe  la pof-      dicant  enim,folum  in  lcgis  de- 


fcjsion  cimly  natural en  elfigme 
te  engrado ,  tjue  fegun  la  difpcji- 
c\cn  del  mayoradgo  deuiere  fucc- 
deren  r/jponderanda  cnim  funt 
verba  iJla ,  Que  fegun  la  difpofi- 
ciondel  mayaradgo,Qjc.  qua:  fa 
uorcm  inftitutoris  demoftrat, 
Sc  eius  contcmp  lationc  poflef- 
iionem  transfcrriin  fubftitutu 
&  nominatum,fatisindicant:fi 
cut&dc  iure  communi  idem 
dccifumcxtatjnamquanuis  rc 
gularc  fit,  dominium  abfquc 
traditionc  non  transfcrri ,  vt  in 
l.traditionibus.C.dc  pactis,  fa- 
uorc  tamcn  tcftatoris  transfer- 


ciflone  comprehendi  qui  fub- 
flitutionem  habctjnam  fiquili 
bet  qui  ius  fucccdcndi  haberet» 
quanuis  vocatus  non  eflct,  Tc- 
xiutam  proponcrc  poflct,contc 
tacflctlcxTaurinaillis  verbis, 
Sctrafpajft  lapojfefsion  cimly 
natural  encl  figmente  engrado, 
riec  adicciflct  vcrba  fcquentia, 
Que  fegun  la  dtfpofiaon  ,  (jtfc. 
Quiatamc  lcx  voluit,vtfoliim 
tranllatiopoiTcfsionis  &c  inter- 
dicta  pofleiloria  Tenutx  fubfti 
tutis  &  nominatis  competere?» 
fauorc  illius  qui  cos  non  inauit 
&  inflituit,a  prcdicYis  remcdijs 


rur  inhatredcmab  aditahatre-  1X  poilcilbiijsexclufitcos  quivo- 


ditatc:l.cum  ha:rcdcs.  fF.  dc  ac 
quircndapoiTcfsionc,&  in  lcga 
tarium  a  mortc  teftatoris.l.aTi 
tio.ff.dc  furtis.In  cuius  rci  com 
probationcm  plura  congcfsit 
Mcnchscadcluccefsion.  crca- 


catione  &  fubftitutione  carent, 
cum  non  fimpliciter  omncm  ie 
quetcm  in  gradu  lcx  admittat, 
kd  cum  quifecundum  maiora 
tus  difpofitionem  inco  fucce- 
dcredcbct,cVabinftitucntc  vo 


tionc,iib.i.$.3.par.i. anum.8.  ,j  cationc  habct.Pro  quaopinio- 
\cifi.Quoddam  cmm eft indutlu.      nc  confidcro  tcxtum  in  I.  non 


10 


Ex  quibus  fanc  infertur ,  illum 
qui  habucritinftitutoris  volun 
tatem.vocationem  &  nomina- 
tionem,cui  pracdidtalcxTauri 
fauet,rcmediapoflcflbria  pro- 
ponere  poiTe:eum  vero,qui  ad- 


putauit.J.nonquaruis.if.dcbo 
norum  poflefsionc  contra  tab. 
Ibv.Wcn  (jutuis  cxhtredatio  fum 
mcuet  flium  a  ccntra  tabulas  bo- 
norum pojfcfsioneyfed  ^ua  ritc fa- 
^^uxlcxloquitunnrc- 
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medio  poflcdfbrio  a  pr^tore  in-  fionis  &  proprictatis , ibi :  Per 

*4  troduCto  in  fauorcm  hlioium,  te/tes  rvcto  partts  aduerfe  juit 

qui  patris  voluntatcm  aduer.  Jujfctenter  oj  enfum^uodtntnu 

fus  te  habcnt ;  &:  idcb  appella,  Eptfcoporum  eletttombusje  <jui- 

tur  bonorum  poflclsio  contra  buspnutjum  tftjdnki prtftntes 

tabulas:ad  obtincndum  itaque  adfuerunt ,     -vtcem  habuttut 

in  hoc  poflcilbrio ,  dc  quo  in  d.  eligendi ,  prxmtjfam  elcittonem 

$.nonquxuis,opuseitprctcri-  fatfam  eis  ccmtauttentibus 

15  tionc.  Inicrtur  crgo,vt  tlcut  cxclufs>decreuimusirrttandam, 

hoc  interdi&um  poflcilbrium  clericos  fepedtctos  tn  eam  tjuafi 

folum  non  nominatis  datur,  &  pefefstontm ,  ^uam  antecomro- 

nominatis  non  compctit,ita  rc  uetfammotam habutram%redu- 

medium  poircflbrium  dictx  Ic  centes.dc  quo  textu  ad  hoc  mc- 

gis^^.quodvocatis &fubltitu  minit  PMiippus  Francus  inc. 

tis  datur,his  tantum  compctar,  cum  dc  benencio,nu.  i  .dc  prx- 

nonvero  excluiis,quiexcludi  bei.dis.lib.6. 
non  potuiflccontcnduntjnam  *N  Etprxdi&isadhxretvulga- 

ciiui  rcmedijS  poflcflbrijs,qux  ris  rcgula.qux  docet,ilIum  qui 

dancur  his  qui  nominationem  aliquam  (ucccfsioncm  prxten- 

non  habent,  nominati  vti  ne-  dit,luam  inftkutionem  veHub 

queant ,  cx  dict.  1.  non  putauit,  ftitutioncm  &  hominauoncm 

ita  ctiam  excluli  non  poterunt  oftendcrc  deberc :  tcxtus  eft  in 

proponcre  intcrdicla  poflcflb-  1.  Lucius.$.trcs  hxrcdes.  ff.  ad 

ria,qux  dantur vocatis  &  iub-  Trcbellian.  \bhcN  onproponi,Se- 

ftitutis  a  dicta  legc  45 .  qux  ita  ium  rogatum njnctam  ti  refijtue- 

cxclufis  rcfiftit,iicut  rcfiftit  no  re :  vbi  communiccr  Do&orcs. 

minacis  di&us  $.non  quxuis.  Vlccriusfacit.nam  pr^diclalex 

%$  Hisacccditalia  vrgcns  in  fauo  4$.  dum  poflclsionem  crasfcrt 

rcm  vocatorum  confidcratio:  1  in  nominatos  &  fubftiritos,n<> 

namcum  incos  poflTcfsio  ipfo  refpexitlucccfsionisius  adpof 

iurc  trasferaturcx  vcrbis  lcgis  lefsionem  transferendam  ,  led 

45  .ibi,£J«f  (egunla  dijpofcio dtl  illam  qualitatem,vt qui  in eum 

i>nayoraz.go,@}c.prxd\ila  polfcf  pollefsior.c  cranslatafuifle  pre;-- 

fio  n  fubftitutis  &  nominatis  tcndit,ab  inftitucnte  nomina- 

auelli  nequit,nih  in  iudicio  pro  tus  ftieritrqux  lcgis  vcrba  pcr- 

prictatis  victi  fint ;  dc  quo  cft  fonam  nominati  rcfpiclunt ,  & 

17  text.e.vpreflus  in  cap.  cum  Ec-  ftibftitutionis  qualitatcm:in  cu/ 

dciia  Sutiina,  de  caufa  potLf-  haquc qui  prxdiclam fubftitu- 

V  j  tionis 
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tionis  &  nominacionisqualica- 
tcm  non  habet,  prxdicta  lcx 
poflefsionem  non  tranftulit. 
Quod  notant  Scribcnccs  in  eo 
cafu ,  vidclicet  quando  ftatuto 
fit  cautum,vcfa?minxnon  fuc 
cedant  extantibus  mafculis,tuc 
cnim  dubicatioinfurgit ,  fi  filia 
inlVituta  eflec  ftance  mafculo, 
vtrum  filix  infticutx  compete- 
rct  rcmedium  poflcflorium  vi 


cft,quandoquisno  eitincapax 
abfolute,fcdabaliogradu  prx 
ceditur,tunc  nanque  quanuis 
in  fccundo  gradu  dcbcrcc  voca 
ri  &  fubftitui,&  in  primo  infti- 
tuatur,  pofleflbrium  rcmcdiu 
eicompetere,prxfaci  Scribcn- 
tcsdoccnt.  Hisaddimus,nam 
ad  hoc  vt  incapacitatis  exccp- 
tioncs  in  iudiciopofleflbrio  ad- 
mittancur  ad  eius  remedium 


confuctudinis  trasfcrentis  pof-  2i  impcdicndum,requiritur,vtis 
fefsionem  in  hxredcm jcondu      qui  incapacitatcm  opponir,  iu 


duntquc,pofl"cflbrium  compc* 
terc  rationc  inftitucionis,voca- 
tionis  &  nominationis,  vt  ccn- 
fct  Parifius  confi.5  3.numc.75>. 
libr.  3.  &  communem  rcftacUr 
Couarrub.  in  cap.  quanuis  pa- 
&um,inicio.3.par.num.8.dc  pa 
cYis,lib.6  .Menoch.dc  adipikc. 
rcmed.^.numc.  3x1.  Tiraquel. 
de  mortc.2,part.declar.8.num. 
j.Cui  do&rinx  non  obftat  eiuf 
dcm  Tiraquel.  opinio  eodcm 
tract.par.z.dcclar.  i.a  num.2,& 
dcclar.2.numc.  i.&  6.dum  cxi- 
ftimac,ftatutum  &  confuctudi 
ncm  in  folos  capaccs  hxrcdita-' 
tcm  transfcrre:idemque  in  ca- 
fu  Tcnutx  arbitratur  Molina 
lib.3.cap.3.num.24.&  ij.Hxc 
cnim  opinio  proccdit ,  quando 
vocatus  &  inftitutus  cft  ille  qui  *3 
eft  incapax  abfolucc,  ita  vc  nul- 
lpmodofucccdcrcqueat,  quo 
cafum  incapace  non  transfer- 
turpoflcfsiolegalis:  fecusvcrcV 

<  l 


poflHsioncfcca  cnim  intclli- 
git  Accurfius  auc~tor  origina- 
rius  huius  opinionis  in  1.2.  vcr- 
bo  Quanuis.  C.  de  cdiclo  diui 
Hadriani,ibi:  Sedcirca  omnes  ar 
tkulos  qu<ero ,  quid filio  in  pojfef 
fione  conftituto  i  an  debet  tnftttu* 
tus  mittiyftj  ilie  exire?ft)c.  cum 
quo  tranieunt  Bart.&  Bald.ibi, 
&  communitcr  Doctores .  Cu 
igitur  fecundum  quxftionem 
propofitam  exclufus  inpoflef- 
iionc  actuali  non  fit,ncc  rurfus 
in  lcgali,cum  hxc  in  non  voca- 
tum  non  transfcratur,  manife- 
flepatet,  Tenutamnon  poflc 
proponerc,necimpedirc  mif- 
lioncm  in  pcflcfsioncm  ci ,  qui 
cxprcflam  inftitutionc,vocatia 
nc,  &fubftitutionehabcc:  cx- 
clufus  enimnon  iuuacur  lcgis 
bcneficio,c\-  poflcfsionis  tran£ 
lacione ,  ecfi  conccndac  cxcludi 
non  potuiflc,cum  prxdictam 
prxccnfionem  fundet  in  iuro 

fuccc- 
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fuccedendi,&  non  in  iure  voca  6.&fcquetibus:nam  &  hi,qua- 

tionis  &  nominationis:in  iudi-  tunuis  cxcluli  ilnt.actione  Tc- 

cio  itaque  proprictatis  difcepta  nu.tx  moucre  poterut .  Primo, 
rcdebec,non  verb  in  poflcilb- 16  naqui Tenutaproponit,illud 

rioTcnutx ,  quodtancuni  no-  agic.vc  verus  (ucceiior  declare» 

minatis  prxftacur :  argumcnto  tur,&  in  cum  poflcfsionem  ler 

tc.xt.in  1.  talc  pactum.  rf.  dc  pa-  galcm  fuiflc  tranflatam:  aduer- 

ctis,  ibi :  £um mter  comrahentes  iarius  tamcn  opponit ,  ipfum 

\d  acium ft /vt bxredtbusconfu-  cflc  exdufum,  &  remedia  pof- 

/<tt«r.-quam  cxornat  Coftade  fcflbriaei  n6competerc:exdu- 

fuccefsionc  Regni.  i.par.num.  fusverb  replicat,excludino  po 

*4  4i.&inindiuiduo  ftatuti  traf-  tuiflc,  cum  eiakiftaclegis  iy, 

fcrcntis  poflcfsioncm  jpfb.iure  Tauri  dccifio,&  ncmo  polsicfa 

docuic  Francifcus  Milanenf  de  cercquin  leges  in  cius  difpofi- 

cifione  3.Sicilix,num.244.1ibr.  tionclocum  non habcant.l.ne- 

i.hlsvcrbisiNamjiante  jlatuto  mo  potcft.  ff.  dc  legat.  1 .  cunc 

pojfefsioncmcmtinuante  m  b*re-  ^  cnim  deprxdiciis  exccptioni- 

dem,nonhabct  locum  ineum,  m  bus,tanquamincidencibus,  in 

^uemnonconcurritnjoluntas  njl  iudicio  fummauio  Tenutx  co- 

fjmi moricntis,cjuia jlatutum  cq-  gnofci  poceftr,vcin  indiuiduo 

tinuat  ,'vbi  ^uoluntas  ttjlatoris  docec  Paulus  dc  Caftro in  I.  fi- 

concurrit,alids  non :  qux  vcrba  lio  prxccrico,nume.  i.&c  6.ffdc 

nocabilia  funcin  huius  opinio-  28  iniufto  rupco. ;  Rcgulare  cnim 

nis  conflrmacionem.  cft,vc  ludex  cognoiccns  dc  cau 

aj     Hiscamcnnonobflantibus,  faprincipali,pofsitcciacognof 

longe  veriuseft ,  ctiamillum  cercdcquolibccciusincidcnti, 

qui  lubftitutionem  &  nomina-  cuiufcunquc  qualitatis  lit,ecia- 

tioncm  non  habcat,  &  volunta  fx  alias  non  fpedarct  ad  eius  co- 

ti  inftitutoris  fc  opponar,Tcnu  gnicioncm.l.quotics.C.dc  iudi 

tamproponcrc  polfcivc  puta,fi  cijs.l.i.C.dcordinecogn.Bart. 

in maioratu  monachus ,  cleri-  m  l.Titia,num.4.  rT.foluto  ma- 

cus,velfcemina,excluiicflcnt  trimonio,vbi Romanus  num. 

ab  infticutorc,  &  ipli  cxcludi  j.Alexand.num.y.&Doctorcs 

non  potuifle  allegcnt,cum  abf*  communitcr  in  1. 1 .  fT.dc  iurif- 

quc  Regia  facultatc  primogc-  dictomnium  iudicum ,  &  in  1. 

nium  inilitutu  fit,  &  in  cafibus  j.C.de  ordinc  iudiciorura. 

{imilibus,iuxcacaquxlace  cra-  ^  Sccundb,quiainomni  actu 

ttauimus  in  l.zoo.Styli,  quxft.  neceflaria  cft  poccftas  &  volun 

tas: 

t- 
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tas:vulgari$  textusincap.  cum 
fuperabbatia,de  officio  &  potc 
ftadudicis  delegat.  &dc  pote- 
ftatc  prius  agendumeft,quam: 
de  voluntatc,  vt  cxprfcdi&o 
textu  ccnfet  Paulus  in  l.fi  qua> 


tedir  M  e!',dcbttit  cnitft  IntcUi- 
gipro:diaaverba,fiadfit  potc 
tia  inftitucndi  maioratum  (u\y 
■  prxdiais  fubfticucionibus  &• 
exclufionibusjvt  in  fccudo  fun 
damcntodiximusjfi  lex  enim 


ramus,num.^ff.detcftam.vbi  34  refiftic  inftitutoris  voluntati, 
arbitrarus  eft ,  fi quis agat  con-      quiuis  nominatus  &  fubftitut* 


tramc  petitione  hxrcditatis»af 
30  fcrcns  ic  abalicjuoinftimtum; 
&  obijciam.non  potuifle  tcfta- 
ri ,  pruis  iudicem  debere*afsig- 
narc  tcrminum  ad  probandum 
depotentiatcftandi,  quia  fru- 
ftra  traAarccur  dc  pctitionc  hae 
icditatis,  fi  teftamcntum  fieri 
non  potuiifct:&  numero  fequc 
tiide  au&or  cxiftimat ,  excep- 
tioncmdc  impdtcntia  tcftadi, 
eilcprxiudicialemadintentic- 
nem  agentis,  quia  non  cft  darc 
teftamcntum,vbi  non  cft  potc- 
.  tia  id  condendi:&  ita  ante  om- 
nia  cft  examinanda  potentia 
difponcntis ,  quantumcunquc 
iudicium  fit  fummarium.Tcr- 
tio,cum  quo  omnis  diluitur  dif 
ficultasjnam  compemimeft,&  3$ 
cap.tf.oftendimus,  iudiciu  Tc- 
nutae  habcre  admixtlone  pro- 
prietatis,  &  fic  ineocognofci 
potcft  dc  omni  cxceptioncquc. 
proprietatcm  concernat ,  vt  ibi 
rcfoluimus,&  arbitratur  Moli- 
na  Iib.  3-cap.  1 3.CX  num.20. 

Nec  obftatpracdi&alex  45. 
Tauri.ibi :  Que  fegun U  dtjpojt- 
cion  dclmayoradgo  humere  diju 


3* 
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cu  fubftitutionc  litigct  >  obftat 
tamen  ci  potcntia,&  idco  obti- 
ncre  non  poteft:&  cum  in  pra> 
didto  fummario  iudkio dc  vo- 
hintatc  adimplenJaagatur.in 
codem  examinari  potcntia  dc- 
bct,ncc  praedifta  cognitio  ad  iu 
dicium  proprietacis  remitten- 
daeftjnam  cumde  poffefsione 
primogenij  tra&ctur ,  dcomni 
incidenti  quaeftione  cognofct 
in  hoc  iudicio  potcftjicct  quc,- 
ftio  proprictatis  fit  j  dc  quo  cft 
tcxtus  in  1. 1  .C.  de  ordine  iudi- 
cior  u  tn  ,\b\:Pertinet  e nim  adoffi 
aum  tudicts^ut  de  hsreditate  co- 
gnofctt,  awiuerjam  incidcntem 
iutjitonemrfux  m  iudtcmm  deuo 
cAtur,examinare. 

Neque  iterum  obftat  l.z.C. 
dc  cdi&o  diui  Hadriani,ex  qua 
ncc  obicctio  aduerfus  teftamc- 
tum,tcftatorcm,vcl  hxrcdem 
inftitutum.impeditpoflefsionc 
bonorum ,  &  praedidse  excep- 
tiones  ad  petitorium  rcmittun 
tur.Rcfpondctur  cnim ,  in  cdi- 
fto  diui  Hadriani  non  rcquiri 
vcram  cxiftcntiam  hcrcdis,fcd 
primam  figucam  &  infpcdiio- 

ncm 
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ncm  ccftamcnti,&  iJco  cxcep- 
tioncscontrarcltamcntum,  & 
coiura  pcrfonam  tcftatoris,  vel 
contra  pcrfonam  hxredis,  non 
adinittuntur ,  cum  propricta.c 
conccrnant  j  &  in  hoc  iudicio 
poifeilbrio  examinari  non  dc- 
bcnt,  ncc  impcdireniifsioncm 
in  poircIsionem,qux  ex  natura 
cdicti  compctit  hxrcdibus  fcri 
$6  ptis :  in  remcdio  verb  poireflb- 
rio  Tenutx  non  fufhcirprima 
flgura,fed  vcra  &  indubitabilis 
cxiitcntia  fuccefsionis ,  vt  fatis 
oitcndunt  illalcgis  Tauri  vcr- 
ba  fxpe  repetita ,  Que  fegun  la 
dijpoficiondelmayoradgo  deuie- 
re (uceder  en el  j  qux admixtio- 
ncm  proprietatis  demoftranr, 
37  necineum,cuioblcac  propric- 
tas ,  tranilationcm  polIHsionis 
confcrunt.  Diltat  itaque  hoc  iu 
dicium  Tcnutx,cum  mixtum 
fic,  ab  cdicto  diui  Hadriani, 
quod  eft  merum  pollcllbrium 


3'7 

adlcgcs  SryliJ.200.num.  179. 
&  1 8o-Diciturque  in  contlncn 
ti  probari  iilud,  quoJ  probatur 
itura  tcrminum  probacorium 
innantix.l.  li  Is  aquo.  ft.  vt  in 
pofTcfsioncm  lcgatorum  ,  do- 
cctMolinain  prxalleoaro  cap. 
1 3-num.  1 6.110.3. &dixi  in  ciict, 
Li.oo.num.  (76.&dcpiobatio- 
nc  in  continenti,  &  vat  ijs  ciica 
cam  Dodtorum  opinionibus, 
plura  congeGit  Mcuoch.de  rc- 
cupc.pol.remcd.  1  anum.  1. 
vique  ad  num.  :6o.Staiiiius  in- 
lpectione  i.cap.z.a  nu.  103.VI- 
quc  ad  1 08 .  Ncc  ad  rem  facic 
dccilio  tcxtus  in  dict.  cap.  cum 
EccleiiaSutrina.lo^uitur  cnim 
in  poircilbiio  iincpropriccatis 
admixrionc,-]ua  relpohonc  fa- 
tisfic  prxdictx  lcgi  Lucius ,  & 
prxdictis  coniidcrationibus , 
quas  in  fauorcm  nominatoru 
a  prxdidx  lcgis  Non  putauir, 
$.non  quxuis,  dcciiionc  dcdu- 


38  Rurlus  refpondetur,quia  &in  4b  ximus  :  namcumipiis  obitcc 

>roprietas ,  non  poifunt  fuccc  •  « - 


edicto  diui  Hadriani  cxccptio- 

ncs  proprictatis  admlttuntur 
aduci  fus  tclbmcntum,tcibto- 
rcm&hxrcdcm,  dummodo 

mcontincniiprobcntur*  &iri  '  cluminhocinterdiao  Prxfota 
fpcciedietx  legis  i.ccnfcc  Saly  4    tamcn  iuralo:]uunturin  intcr 


mul  cum  poiTcfsionc  volucric 
prxdictaTauri  lcx,  adobtincn 


cccus  ibidcm  ln  prlncipio,  Bar- 
tolus  in  1.  r.z. oppofitioncC.de 
cdido  diui  Hadriani  tollcndo, 
&  in  l.vltima.num.i.cod.  cicui. 
19  vbiDcciusnum.3*-Ethucper: 
tincnt  a  mc  congcita  in  fchoiljs 


•  : 


di6tispoiTcirori)S  meris  &  fim- 
pllcibus  abf  ^ue  mixtura.in  qui 
bus  non  cogrtofcebatur  dc  iurc 
illius  qui  prxccndcbaccxcludt 
non  potuiifc  jutadcbacur  enim 
tantumodo  ad  primam  infpe- 

aionem 


Digitized  by  Google 


3*8  DeTenuta/euremed.polTeffor. 


ctioncm  fcripturai,  vt  fupra  di- 
3fimusjdc  illa  itaquc  qucftlonc, 
an  pcrlona  tcftaroris  teftari  po- 
ttjiflep,  vcl  haercdis ,  fi  mcapart 
cfletjvcl  prsetcritionis  fiii),&d£ 
alijs  fimilibus  dcfc&ibus,in  mc 
ro  pofleflbrio  non  agebatur,cu 
potius  conccnicrcntiudicium 
pcthorium ,  &  altiorcm  qux- 
liioncm  &  cognitioncm  dcfi- 
dcrarcnt  :ficut  etiam  dc  cisia 
tcrminis  lcgis  nonx  non  difcu- 
ticbatur ,  cum  Tcnuta  in  cius 
originc  magis  factiqua  iuris  ci- 
fct ,  vt  ta  cap.  i  .&  7-latc  tra&a- 

4*  ui:  poftcavcroquampoflcflb- 
rium  Tcnutxmixtumcffcau 
fuit,omncs  akiorcs  quaeftiones 
in  co  difccptantur,  quantunuis  44 
proprictatcra  rcfpiciant .  Nec 
poftremo  obcftTiraquelliopi 
nio ,  &  alioruin  quos  rcccnfui- 
mus  ,  quiccnfcnt,inrcmcdio 
poflcflbrio  admitti  filiam  in  pri 
mo  gradu  inliitutam ,  quanuis 
in  fccundo  dcbcrct  inftixui.-pro 

43  ccdit  cnim  in  poflcflbrio  ftatu- 
ti  &  confuetudinis,  quodmcrii 


cft,  ficut  cdiitufn  diui  Hadria* 
nijnon  vcro  in  mixto,cuius  na- 
turx  efl:  Tcnutx  remcdium,& 
idco  dc  cxccptionc  illa,qua:  co 
ccrnit  pcritorium,impotcntia- 
quc  teftatoris,ibi  non  difccpta- 
rur,lcd  proprietati  refcruatur; 
cx  qua(inquam)ratione  in  prae 
dicto  pofleilbrio  fccmina  qux 
vocationem  haber,  vincitmaf- 
culumquicacarer,quanuis  dc 
iurc  ipfc  fuccedcre  dcberct: 
aliud  vcro  eft  inTcnuta  noftra, 
Cum  proprictatem  rcfpiciat,  vt 
opinatusfuit  Francifcus  Mila- 
nenf  hanc  dirFcrentiara  intcr 
lcgem  Tauri  &  ftatutu  Siciliac 
conftitucns  dccifionc  j.  numc. 
1 3-&  i+lib.i.Concludimus  cr 
go,intcidi&a  poflclforia  Tcnu 
tae.  L  45 .  Tauri ,  &  lcgis  nonx 
&  dccimx,tit,7.1ib.5.Compil. 
tamnominads,quam  cxclufis 
copetcre,&  exceptionu  cogni- 
tionc ,  licct  proprictatcm  con- 
ccrnant,inhociummario  iudi 
cio  vcnirc,  cx  his  qux  fupcrius 
adnotatafunt. 


.i 
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9  np 'EKVTAE  rmedtumpofeforiumintercMfasfumm^ 
naj  computatuTyff)  m  eo  extr*  ordmcmprccediiur, 

^  ^Htttttt^TtHtVt  WQtfttflt ffllfWTt  tHcltCfHtttjtidftfl  cji*  j 

f_  $t$tt&flt&'m 
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s  Summarium  iudicium  quare  dtcatur. 
4  Momentaneum  tudtcium  tjuaredicatur. 
s  DuopoJJeJJqrtamiureconslttuuntur. 

4  Ordmarmm pojjcjjoi lum  efism  cjuo  iuris  crdine  feruatoprcceditut  3q) 
quta plenum  ff) pcxpetuum prdiudictum  mjcrt  m  ludtao pojfej  oi  hk 

7.  Summarium  mdicium  dtaturjn  quo  extra  ordtnem,  JUo  JaCto  tnjpe^ 
.  cloptocedttur* 

5  Tenuta.mterdtclumlnterimfduciaria^utdcptfitariapcftJsiQap- 

pellart  (olet.  r  1 

p  De  Tenuta  olim  fummatim  cogncfiebatur.  ft)  dcfaclo  tantumftne  al 

tions  cju<e(ltonts  ixamtne.  ^ 
iq  Tenuu  remcdium,  quod  olim  merum  erat  Jam  mtxtum cfl  tje- 

tlum. 

u  Temuremedtum  ItcetpofefcriumcffeClumfit ,  Taiutdtarr.cn  no- 
men  rettnet. 

12  cAn  m  (ummarw  Tenuu  remedio plenx  q)  legitima  probattcnes  re- 

tjuirantur*  . 
jj  ln  tjuocuntjue fummario  iudicio probationes  femiplend  fuffciunt. 
1 4  Alta  optmo  efi,in  <juocun<jue  fummario  iudicio plenam  requirt proba 
tionem. 

jx  j\atio  (juare  in  fummarid  iudicio  non  requiratur  plena  probano. 

j  6    j\atto  cjuay  e  in  fummario  iudtcto  plena  probatw  deftderetur. 

j  7  In  edttho  q)  remcdio  diut  Hadrtani^uanuisfummartumfit ,  plena 

recjutritur  probatto. 
18  Satutanum  mterdtclum  fummarium  efi,  ft)  tamen phm  prolatio- 

ttet  tn  eo  retjuiruntur  . 
j9  ludtctum  adipificnd.t  fummarium  efi,<t)  in  eoplena  defideratur pro 

batto. 

20  Verba  condttionalta plent  adirrpler.da  fi nt . 

2 /  Summarta  co^nttto  tnteUigttur  qucad mcdum prccedendi,  r.cn  vcro 

cjuoadmodumprobandt. 
22  j\efcrtptum  Prtncipis fi probationem  expofiat,intcrpretatur  de  ple- 
-  na$)  perfctla. 

Z3  JniuJwqjfadydebet  fuperetfeprobatio. 

24  hyremedtorxcuperand^ft)  mmterdtcl*  Vnde  ftft  hcet  pofeforta 

q)  (HmPMnaJmtspIemmasreoStivi(Hrprobatto. 

3t>  luJictum  non  duttur  (ummartum  rofptcluprobAiionum,  fed rcfpe- 

Sm  (ojenmtatuw  ft)  dtl+tKnum. 

*   *  26  Difim- 
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£10  DeTenut^feu  f  ertrt$3.poffeiTor: 

*f  bi&inguendumeft  inter poffeffcrikwiudkiumprtpAratocium 


iudkium  pUnariumpoftcfforinm. 
In  mterdiBopraparatorio  fufftcit  fcmip!enaprobati&* 


*v,«-:    ........  v 


*1 

i J  Jn  interdiSh  Interim  fuffitii  impcrfcEta probatio.  V 
29  fn  iudkio  Adexhibcndumifcmiplcna  fufficit probatio. 
jo  InpienariopoffefforiopcrfcBa^flegi^ina  probatknts  retfuiruntur,- 
S  i  Plcnarium poJfefformmyoi  dmarium  dtciturfummdriumfy  poJf*Jfo~ 
riumextracrdinariumnuncupatur.     -  ;  i  '-^  l 

3  2   Summarium poffeffortum  ex  natura picnarij  iudicij  eftji in  eo plcne 
ft) perfeile probari  dcbeai.  .  j.       .  &\  »? 

33  ln poffejforio  Tenuu  an  rapuirantur plena  ft)  legttimt probationcs: 
fg)  tumattddtftinElione.    -  k  .  •••       "V  «u 

/4  Tcnutaoitmprtparatorijs  iudicijscomparatipoterat.       •'  • 
jr  Poftaudm  Tcnuta  <vim  ft)  ejfettum  interdt&t pojfcjfirij  babct^pU, 

nam probationem  cxpofcit.  .v  - 

36  QuandodepUndpoffcfsimedocetur,piendre^uiriturprobd4to^  •  t\ 
3 1  Quanuis  m  Tenuta plena  q) perfelia  reauirantur probdtioncs,  mhU 
lominus  intndiclum fummarium  cft;$)  aud ftt  ratio; 


IN  INTERDICTO  ET  RE- 

..• ;  ■     s        ....  .     :  ^  w 

medio  poflcflbrio  Tenune,an  plense  &  Ie? 
gitimse  requirantur  probationes:  & 
cuius  riaturs  hoc  interdif 
ftumfit,  .....  ...-v... 


C  iAP  V<T  XXXI. 

.  .  ■       -  v  \  V  "  .t, 

ENVTiE  iu  de carum natura eflc,comper- 

dicium,  rcmc-  tifcimum  cft,itavt  ineoextr* 

drum  fcu  inter-  ordincm  procedendu  fit ,  Cle~ 

jjj^gij  fjf&  diclum  pofleflb  mcntinaSTpc^everb.iignifi. 

rium,intcrcau-  ClementinaDifpcndiofam,de. 

fasfummarias  computari.fc  iudicijU,momcianc?.C.Vnde 

vi.L 


>9>}  di< 

fp  dil 
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-  vl  Lfi  coloni.  C.  de  agricolis  & 
cenfitis,lib.  i  o.Bart.in  cxtraua- 
ganti  Ad  reprimcndum,verbo 
fummarictn\\.9.&.  io.Mcnoch. 
remcd.3.recup.num.448.Mat- 
thcillanusfingularii.numc.  1.  5 
Gail  pradtic.oofcruac.  obfcrua- 
tione  7-num.  i.lib.  i .  Cxfar  C6 
tardus  in  1.  vnica.  C.fi  demo- 
mcnc.poirfucritappcll.  limic.  6 
i4.num.  1 3-&  1 4-&pcr  totam. 
Sarmicnto  dc  reddi.  Ecclcfiaft. 
parc.  3.quarft.2.a  num.20.  Roca 
aiucrf.decif.  3  8p.a  num.  1  .parc. 
i.glof.ini.  1.  verb.petiturus.  C. 
Quorum  bonorum,vbi  Salicc- 
tusnum.^-Barc.in  l.iudiccs,nu  7 
mcr.  3.  C.deiudicijs ,  glonaco^ 
rcsomncs  in  1.45.Tauri,  &  inl. 
8.&9.cic.7.1ib.5.Comp.  Grcg. 
Lopcz  in  1.7.tic.4.parc.  5  .vcrbo 
pojjefsion.  Couar.  pract.  quxft. 
cap.23.numc.  7-Micrcs  part.3. 
quxft.24.qua:  vltimacft,num. 
1.  Molinalibr.  ^.cap.i  i.3c  13. 
vbi  plenifsime  tra£tat.Francif- 
cusMilan.dccifionc  3-nu.13.cV: 
I4.1ib. i.vbiinccrdictinoftri  & 
Mediolanciis  cransferenrispoi  8 
fefsioncm  in  hxrcdcm,dirVcrc- 
tiam  conftituir. 

x  Summariumcp  &  momcn- 
tancum,fiue  momcnrariu  &  cc 
porariu/iudiciu,  idcm  cft:  fum- 

3  mariumdictu,quiaabfquc  iu- 
ris  ordinc,folo  facio  in  prima  iu 
ris  figu  ra  &  infpcclionc  procc- 

4  dicur.  Momcntancumq-, ,  quia 


fcnccncia  laca  non  pcrpctuum, 
fed  temporarium  prxiudicium 
adfcrc,reparabilcq-,  pcr  ordina- 
rium  polleflbrium .  Duoenim 
poftclforia  in  hac  rc  confticuun 
tur :  vnum  ordinariu,  liue  plc- 
narium:  alcerum  fummarium, 
iiue  ex^raordinarjum ,  dc  quo 
noftra  lcx  Rcgni  dc  Tcnutis 
edita  difponic.Ordinarium  pof 
fefibrium  cft,in  quo  iuris  ordi- 
nc  fcruaco  proceditur,&  princi 
paliccr  de  iurc  licigatoru  difce- 
ptacur :  &  quia  plcnu  &  pcrpc- 
tuu  prxiudicium  infcrc  in  iudt 
cio  pofteftbrio ,  licet  in  pccito- 
rio  rcparari  pofsic :  lummariu 
veso  idcbnuncupatur,quia  cx- 
craordincm3folofaclo  probabi- 
lirerinfpcctOjfummatim  &cc- 
lcri  cxccutioncproccdidcbcaij 
dc  quo  Scribcntcs  communi- 
tcr  in  locis  prxdictis,&  in  1.  or- 
dinarij.C.dc  rcivedicationc ,  & 
in  1.  xquifsimum.  fT.dc  vfufru- 
ctu ,  &  in  1.  vltima.  ft.dc  officio 
procur.Cxfaris,&  inClemcn-  ti 
tina  Scpc,&  in  Clemctina  Dif- 
pcndiofam,  dc  iudicijs.  Tcnu- 
ta  itaqj  noftra  ab  cxtcris  &  no- 
ftracibusinterdittum  Intcrim, 
fiduciaria  auc  depoficaria  poiTcJf 
fioappcllari  folec:  vtinc.i.3.& 
4.animaducrcijca  (inqua)racio 
ne,quia  folum  agebacur  dc  tc- 
ncndis  &  occupandis  intcrim 
bonis,dum  fcilicecdc  poilcfsio 
nc  ordinariaagcbatur,vtobfcr 
•    X  uauic 
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uault  Couarrublas  praft.  quef. 
cap  17.  per  tocum ,  Caitrenll  1  r 
in  roto  conflLo  3.Jib.z.  Capici' 
deciflonc  5  5,numc.  7.Matthe- 
filanus  lmgulari  a .  numcr.  i. 
Statiilus  Pacihcus  infpetVione 
l.cap.z.cV  ^.deSaluianO  inter- 
di&o,  Gail  innumcro%citans 
praSIc»  llbr.  t  .  obfcruationc 
num.6.&:  fatis  probatur  cx  1. 9» 
tirul.7.1ib.  5  .Compil,  vbi  de  Te 

9  nurameiusoilgincfummatim. 
cognofcebatur,&:  de  fa&o  tan-  n 
tum  ibi  difceprabatur,necal. 
tioris  cjuxftionis  exccptioncs 

in  co  iudido  difcutiebantur, 
fcd  In  prima  figura  &  inlpc&io 
nc  lis  difhnicbatur,&:  dcmcro 
tantum  &  flmpllci  poflciforio 
agcbatur,  abfcp,  vllaadmixiio- 
ne:ordInariu  cnim  poflcflbilu  13 
Rcgijs  pranoiijs  rclcruaba- 
tur,vbi  dc poflelslonis  iurc&: 
eiusafubdlitatc  quacltio  erat, 
vt  in  cap.  3.  j.  6.  &  7.  fuperuis 
oftendi. 

10  Illudtarrcnoprc:ermUto,ex 
lcge  fcilicct  decima,  d.tit.7.  lib. 
j.Compil.Tcnutx  remcdium, 
quod  mcni  tantum  crat,mixtu 
fuiiic  crfccl  :m  ,  &:  in  omnibus 
naturam  habcrc  intcrJicti  pof- 
fclToiij ,  &:  iolam  propricratem 
ad  RciriosConucnrusremitii: 
e\'  C|ua  noua  ianctionc  iam  Tc- 
nuta  intcrdlcto  Vti  poisidetis, 
mag"scj;  inierdictolntcrim,  6C 
fiiuciatij: poilckioui  ccu-para 


tur.vt  in  c.5.n.i4.  animaduerti. 

Vltci ius  conlidcro,  licct  Tc 
nura  remcdium  pofleflbrium 
clrcdaiit,Tenuta:tame  nome 
&  crTeulus  rctlncre,  6c  fumma* 
rifsimumiudicium  dici  flcut 
quando  mcrum  &  fimple* 
crat ,  &  in  co  tantum  dc  fa&o, 
&:  non  de  iure  dlfceptabatur; 
vt  cx  di&a  lcge  decima  colligi- 
tur,&  in  didt.cap.  5  .anume.  1 5. 
fatis  dcmon  ftrauimuS. 

His  crgopro  conftantl  ha- 
bitis,  &  ad  quacitionemdcue» 
nicndojdlfputandum  cft,  an  in 
hocnoftrofummario  Tenutx 
rcmcdio  plcnx  6:  legicimae 
probationes requlrantur .  Di- 
ccndumcjuc  vidctur,  probatio- 
ncs  perfe&as  non  defidcrari, 
cum  in  quocuncjue  fummario 
iddicio  probatbncs  imperfe- 
£tx  &  femiplcnac  furnciant:cu« 
ius  opinionis  fuit  Bart  in  1.  i.nu 
mcr.  6,  C  quorumbonorum, 
&inl.t.  J.fl  vcro,numer.i.C. 
vbi  in  rcm  acrio.  Bald.  in  I.  or- 
dinarij,anum.i.C.de  rcivcndi 
cationc.  Iafon  in  l.admoncndi* 
iM87.fT.de  iurciuran.  Matthc* 
illanus  fingulari  i,  numer.  i.&c 
GabriclSarayna  in  annotatio- 
nibus  ad  eum ,  numcr.  u*9ep 
Dccius  iu  cap.  cum  caufam,  dc 
probationibus ,  numcr.  4.  Bc- 
roius  confllio  4  3 .  numcr.  44. 
&cconfilio  61  .nu.z4.lib.  3  Pau- 
lus  Caftrcnlis  confllio  3.  libr.i. 

per 
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pcr  totum  ,  Francif  Hcrcul. 
In  tradatu  de  cautione  de  non 
ofFcndendo,  cap.z.nu.  1 7.  Bcr- 
tazolaconfi.123.numcr.29.Vi- 
nius  opinionc  90 1  .num.2.  Plo-i 
rus  in  repetirionc.  1.  fi  quando. 
C.  vndc  vi.  §.3.num.  3 5 .  8- 
Maranta  parte  4.chitin«3ionc  9, 
num.44.Menoch.  in  prarludijs 
rccup.num.32.6cdc  adipifccn. 
remcd.  i.numc.96.&  de  recup, 
rcmed.  1  ;  .numc.4 1  o.Capicius 
deciCj^.nume.y.Achill.Pciio- 
nal.de  adipifccnd.  pollefsionc 
vigorelegis  hnalis.C.decdicto 
diuiHadriani  tollen.num.487. 
dccifioRotae  1.  in  anticjuis  dc 
officio  Archidiaconi,  pcr  tota. 
Puteus  dccif-75.numcr.  i  .lib.  1. 
Pcdem.Cachcrani  dccil.  99.  n. 
37.Crauctaconfi.  i59.num.i  1. 
Gozadin.conh.22.nu.  ii.Rui- 
nus  confi.  106. nu.  1  S.lib.^.An- 
drcas  Gail  pra&.lib.  1 .  obierua- 
tione  7-n.6.&  7-Mafcar.  cond. 
H98.nu.3o.Couar.praCt  c.  \y. 
n.4.  Cotrariam  vero  or  inionc, 
imo  in  pra:dictofummario  iu- 
dicio  plcnam  &  completam,  lc 
gitima&i  pcrfettam  probatio- 
ncmrequiri,docet  Bart.  in  cx^ 
trauaganti  Ad  rcprimcndum, 
vcrfi.fummaiK,numc.  12.&  in 
l.iudiccs,num.3.  C.  dc  iudicijs, 
Bald.inl.prxfcriprioncnumc. 
31.  verficulo  in  iiio  caiu.  C.  h 
contraius  vcl  vtiliut.publi.  Ca 
gnolus  inl.in  pafcLiWiicr-7:.  4c 


rCgulis  iuris, Plocus  dc  in  iirem 
iurando.^.hur.K-r^./Jcxan 
dcr  conlil.  1  39.n1.mKr.  i4.iib.6. 
Viuius  opinipnc  9oi.nume. 
MarcellusCrcfccnciusdcciiJO- 
ne  302.  pcr  totam.  Achiil.  vic- 
ciflonc  vltima  dc  tclli'  -us,  Scna 
tus  Pedcmontanus  decihonc 
Cachcrani  99-nwc.  1  i.Tc-tr^ 
Bcniiucnd.dc.cifionc  62.  uum. 
jo.  Alilict.dccifionc  364,  ,mi. 
5-Iofcphus  Ludouicusdcciho.. 
ne  59-num.2.&:  dcclarauicl^yOr 
ta  nouifsima,dccil.2 1  .nump.  i  • 
OjUa:  inueniturin  Statilio  dc&al 
uiano  interd.  ad  fincm  opcris, 
Rolandus  confi.50.nu.  16.  Sutv 
dus  confi.7  3.nu.38.1ib.  1.  HiCr 
ronym.Gabp.confi.31.  num.6. 
lib.i.Aymon  confi.6i.num.t». 
Mcnoch.rem.  1 5.11U.  508.  &:  dc 
adipiiccn.rcm.  4-nu-  678.  Mal- 
card.de  probat.cpncl.  1 198-nu. 
10.  Sarmicnto  in  rcguladc  in 
firm.  rclig.  cj.36.  pcr  totam ,  & 
dcrcdditibus  Ecclefiaft.parc^, 
OjUacftione  2.numcr.23.& hanc 
partem  valde  tucnturMenoch. 
&  Mafcard.vbi  fupra,  &  pro  c"a 
plurimos  rcccnicnt  au£torcs,& 
ita  in  facro  Rotas  Auditoiio  fer 
uari  magiscommuniter.refcrt 
loann.  Baptift.  Pont.  de  fpolio, 
cap.  14.  numer.  1 10.  libr.  2.  & 
loan.  Paul .  decifionc  105.  qui 
contrariam  opinionem  vrgen- 
tilsimis  fundamcntis  imprp- 

btti  ■,  ■         ;  j 
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Auc"toresquepriina:opinio  i.Zucchardus  in  JiCtal.  vltim* 

*  nisea  rationc  mouentur,quia  numc.  100.&  3i8.Mcnociudc 

poflcflbilum  iudiciu ,  fumma-  adipifccnda,rcmed»  4.  nu.  67$» 

rium&  momentancum,lcuis  & fatisprobarurcxd.l. vlcima* 

&  mo Jici  praeludicij  eft ,  ciim.  lbv.Et  depofitiombus  tefiiumlegi 

fentcntiaincolita  non  pcrpc-  tim:numeriy$c.Qu\\>\is  adijci-. 

tuum,fed  tcmporarium  prariu  tur,ha:rcdem,  &:  nJeicommifj 

diciumadferat>quod  in  ordina  farium  probarc  aftringi,teftatQ 

riopoflclsorio rcftaurari  qucar;  rem  remporc  mortis  plena  ha- 

cumfitmera,fHiraque  interlo-  buiflepollcfsionemlllorumba 

cutoria,neutrilitigatori,tam  in  noru,decjuIbusfummaric  agi-. 

po/TelTorio ,  quam  in  petitorio  tur 5  vc  colligitur  ex  adnocatis 

pKeiudicialis.  ab  Aymoneconfi.5i  nurne.*» 

i£     Do&oresvero  lecundac  opi  Cagnoloinl.inpari,num.7»i£ 

nionisin  eolefundat,quiacau  l$  de  regul.iuris .  DcindeSaluia-. 

£1  podcflbrij ,  ctiam  fummarij,  num  interdictum  lumraariuni 

&  momentanci ,  grauis  pra:iu-  cft,&  tamen  plenx  &  pcrfecta: 

dicij  eft ,  cum  prima  fententia,  probationes  in  eo  rcquiruncur, 

*    fiue  interlocutionc,cxequatur,  cumplenedeconducCtorisdebi 

&  transfcrat  in  aducrfariuru  to  conilare  dcbeat,  vt  docuic 

onus  probandi.  FrancifcusSarmicntusin  com 

17    Hanccrgbfecundam  opinio  mentarijsdc  redditibus  Eccle- 

nem a\iraiccendo ,  eam  confir-  fiaft.par.j.cap  i.num.i}.&  14. 

mo  ex  rcmcdio  legis  vltimq.C.  Mcnoch.de  adipifcen  J.rcme  J. 

decdi&odiuiHadrianitollen-  3.nu.i7i  8cn.  173.  Hisannedtf 

do,cjuoJ  fummariu  &  momcn  19  tUr,na  in  omni  iudicio aJipifce 

taneum  eft,merumquc&  fim-  d.v,quanuisfummariuiic,  ple- 

plcx ,  abfquc  vlla  admixtione,  na  &:  perfecta  probatio  dciidc- 

glo.in  §  Jumma,verb.^nor«w  ratur,ncc  fcmiplena  fufficic  §. 

pojfeffon ,  in  rine,Inft.  de  inter-  fequcslnft.de  intcrdictis.Bart. 

didis.Barc.in  dicU.vliim.nu.i.  in  Rub.  C.  quonl  bonorum.in 

Zucchardus  num.385.  AchilL  pri.PutC*dccif  73.11.4.1^.2.  Mc 

Perlonal.de  adipifcehd.pofleflT  hoch.de  adipiic.rcme.t.n.  100. 

cx  edicto  Jiui  HaJriani,numc.  &  harc  fcntentiacliciturex  1. 1. 

j.Atinco  plenarcquiriturpro  C.quorumbonoru,ibi:Jf/<i<//u 

batio,vt  arbitratur  RolanduS  redttateyn;elbonorupojfe(si<mem 

con(t.78.nu.4.1ib.3.  Riminald.  admtjjum probautrts;qiix  cii  co 

Scniorconii158.num.3j.libr.  dicionaiitcr  a  lcge  proferacur, 

plcnam 
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plena expofcut  probationcm.l.  probatio ,  cum  plcn-  conftare 

Lucius.ft.de  condit.  &:  dcmofc.  dcbcac,fpoliatum  poiTediiTe,& 

vbigl.verb.jf//#,&:  Bart.n.  i.  &  rcum  conuentum  nunc  eflfe  in 

in  l.aic  prxtor.J.fi  iudcx,  num.  poflefsione,glof.in  1.  i.verb.  jf- 

7-ff.dc  rc  iudicata.  Fclinus  in  //«m.C-quoiumbonorum,  vbi 

Rubricadcprobationibus,  nu»  Scribentcs  communitcr.  Ale- 

3.  qui  pluradehacrecongcrit.  xand.confi.  iHj.num.^.libr.y. 

zo  Eceft  raciofccudum  prxdidtos  Rolandusconf1.5c.nu.16.libn 

Do&orcs ,  quiacum  vcrba  linc  a.Poncan.defpolio  libr.  1.  cap. 

conditionalia ,  plene  adimplcn  i4.num.8 1  &  camcn  hoc  iudi- 

da  func,  nec  fcmiplcnc  probari  cium  fummarium  tft.vc docet 

fuffkicc.l.qui  hxrcdi,6c  1.  Ma>  Alcxand.confi.  1 39.numcr.  14. 

uius.fT.dc  condir.Sc  dcmontt.  lib.6.&  Mcnoch.  de  rccuperan 

Ncc  huic  verifsimx  cxpo-  .  da,remedio  1  j.num^r  3.  Ripa 

flcioni  obftac  glo.in  d.l.  1  .verb.  in  cap.fcpc,num.  1 2.  de  reflitu 
fetitttrus.  C.quorum  bonorii,  24  tionefpoiiat.Etpoflremoadif- 

que  ait,  fummatim  in  prardicto  cicvn  quocunquc  iudicio  pof. 

iudicio  &c  inrcrdicco  cognofci  fellbrio ,  ctfi  fummacim  dc  cb 

dcbcrc  >  im6  fcnccntiam  noftra  tractandu  fir ,  plcna  probacio- 

•^j  confirmac:  fummaria  cnim  co-  nercquiri,  vr  requiricurin  rc- 

gnicio  intclligitur  quoad  mo-  mcdiorecupcrad^.&in  interdi 

dum#procedcndi ,  non  autcm  clo  Vndc  vi(na  fcmpcr  cfc  me- 

quoad  modum  probandi,vt  bc  iu  pofleflbrium,cria  fi  agcns  vt 

nc  percepic  Salicerus  in  dict.  1.  h.xres  fpoliari,  probarc  dcbcac 

i.nu.9.  C.quorum  bonorum,  feha:rcdem,acira  dominum) 

poflBart.indi&.l.iudiccs ,  nu.  idemqj  dicimus  in  interdicto 

22  j.C.dciudicijs.  Qupd  &c  in  re-  Quoru  bonorti,&  Quorulcga- 

fcripto  Pi  incipis admilfum  efl:  torujplcna  cnim in  cis  requiri- 

{1  probationcm  cnim  expofcar,  tur  probatio.iuxta  decifioncm 

illaadmittcnda  cft ,  qux  plc-  tcx.inl.i.C.quorubonoru,  &c 

na  &  perfccta  fic  ,  non  vcro  notatRolana.d.confi.^o.n.  16. 

femiplena  &impcrfccta.  Bald.  lib.z.Affli&.decif.^^.n.^.Alc 

inl.bonx  fidei,num.8.C.dcre-  xan.cdnfi.i  3?.n.  1  ^.lib^.Banc. 

bus  crcdicis.Fclinus  in  dict.  Ru  dc  nu!lirace,n.38.Vcftr.in  pra- 

bric.nu.  3.  Ripain  1.  inrcrdicco.  25  xi,lib.4.c.  1  .in prin.Et  ratiocft, 

numc.9.  fT.quorum  bonorum.  quia  iudiciu  nodicitur  fumma- 

*3  Hucpcrtinec,quia&:  in  iudi-  rium  rcfpcdtu  probacionujhx 

ciofpolij  plcna  dcbctfupcrcfle  enim  plcnaric  fccudu  rci  quali 

X  3  tatcm 
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tatcm  rccipiendae  funr ,  fed  rc- 
fpe&u  folcnnitatis  iudicij  &  di- 
lationumfummarium  nuncu- 
patur  >  vtdocet  Bart.in  L  iudi- 
ccs  ,  numcr.  3.  C.  de  iudicijs. 
Baldus  in  1.  praefcripcione ,  nu- 
mcr.  31.  vcrficulo  mifto  cafit. 
C.  C)  contra  ius .  Surdus  dccif. 


16 


*7 


hoc  incerdictum  pneparatoi 
rium  fit  ad  plenarium  iudi- 
cium  poiTeflbrium  ,  imperfe* 
&as  in  eo  probationes  fuffice- 
rc  ,  docct  Plotus  de  in  litem 
iurando.$.3.num.36.Capicius 
decif.  1 3.n.  1  .& decif  5  5  .nu.7. 
Deindc  h  quis  cgerit  plc* 
277.  numcr.  10.Marf1l.in  Ru-  x9  nario  poflcflbrio  ,  &  dum  lis 
bric.  dc  probationibus,  numcr.      pendet ,  petat  bona  cxhiberi* 


28 


44.  quos  rcfert&fcquitur  Sta- 
tilius  dc  Saluian.  interdicto,in- 
fpe&ione  i.num.4. 

Silcntio  tamcn  prxtei  iri  no 
debet,diftinguendumeflc  in- 
ter  pofleflbrium  fummarium, 
prxparatorium  ad  iudicfoim 
poifcilbriu  plcnarium ,  &  intcr 
ipfum  plcnarium  pofleflbriu. 
Primx  diftincTionis  excmpla 
fcripfit  lcx  prima .  C.  dc  Car- 
boniano  j  in  ea  fcilicet  poflcf- 
fioncqu.x  Carboniana  voca- 
tur  ,  cuius  cognitio  differtur 
poft  pubcrtatem ,  in  quo  inter- 
di&o  fcmiplcna  fufficit  proba- 
tio .  Ripa  in  1.  n?  turalitcr.  $.ni* 
hil  commune  ,  numcr.  185. 
ff.  de  acquircnda  poflefsionc. 
Maranta  in  praxi  ,  parte  4. 
diftincYione  9.  numer.  43.  A- 
chill.  Perfonal.  de  acquircnda 
poifefsionc,  numcr.  488. Gra- 
tus  confilio  210.  numcr.  13. 
lib.z.  Bcnintcndis  dccifi.5z.nu 
mcr.13. 

Similicjuc  modo  ,  fi  cjuis 
agat  pofleflorio  Intcrim ,  cum 


vt  manifeftafintvfque  adexl- 
tum  controucrfiac ,  hunc  ar- 
ticulum  prxparatorium  dici, 
ncc  in  co  lcgitimas  &  pcrfc- 
&as  probationcs  rcquiri ,  con- 
ftat  cx  icgc  prima  .  $.  fccdn* 
dum .  ff.  ad  cxhibcnd.  &  ag- 
nofcunt  Iafon  in  §.  praetcrea, 
numer.  41.  Inftitut.  de  aSioni- 
bus .  Caefar  Contardus  dc  mo- 
mcntanca ,  limitationc  14.  nu- 
25.  & antc  cos  Baldus  in (.  i.n. 
4-C.ad  cxhibendum. 

Rcgulariccrquc  in  omnibus 
iudicijs  prx-paracorijs^quia  de 
modico  prseiudicio  in  cis  agi- 
tur  ,  fatis  efle  ,  impcrfe&c  & 
fcmiplenc  probarc,  tradit  Pau- 
lus  coniilio  3.  numer.  1.  lib.  1. 
Achill.  Pciional.de  adifpifccn- 
da  poifefsione  »  numcr.  488. 
Bcnintendis  deciiione  61  nu- 
mer.  1 3.Hippolytus  Riminal- 
dusconf1l.363.numcr.151.lib. 
4.  Alexand.confi.  io3.numc.  3. 
lib.7.Dccius  conf.i^  i.n.i.Mac 
thcfilanus  in  tocoungulari.2. 
Gabricl  de  tcilib.concl.  1  .n.  23. 

£chuc 


Digitized  by  Google 


Caput  Trigefimumprimum. 

&hucfpcctancadnocaca  aSca- 
tiiio  Pacihco  dc  Saluiano  in- 
tcrdicto,  infpcocione  i.cap.^.a 
numcr.43.vcriiculovcrura. 


3°  Quodaccincc  vcrbadfecun 
dam  diltinetionem  plcnarij 
poireiIbrij,omncs  fatcntur.per 
fe&as  &:  lcgiiimas  r/robationcs 
in  co  dcfidcrari ,  vt  doccnt  Gra 
tusconfiiiono.  numcr.14.lib. 
2.  Riminaldus  Iuniorconfilio 
363.  numcr.  1 5  z.  lib.4.  Achill. 
deadipifccnda  num.  487.  Ca- 
gnolus  in  dict.  l.in  pari,numcr. 
6.  Bantius  dcnullitatc,numer. 

5  i.Maranrapart.  4.  diitin&io- 
nc  9.  numcr.  43.  Plocusdc  in 
licem  iurando.  $.3.  numcr. 
45.  Viuius  opin.  90 1.  nume.6. 
£>c  hxc  fuitdottrina  originaria 
Bart.  in  excrauaganti  Ad  repri 
mcndum,  verhculo  jummane, 
numcr.  ii.qux  communiccr  rc 
ccpca  efl  fccundum  Couarrub. 
practic.  cap.  1 7-pcr  totum,  Ca  • 
piciumdcciiione  13.  pcrcota, 

6  videnda  fuht  qux  fciipii- 
mus  in  cap.  1.  3.  6.  &  7.  fu- 
pra. 

31  Denique  non  prxcermic- 
to  ,  quanuis  regularitcr  vc- 
rum  fic ,  plcnarium  polfcflb- 
jium  ,  ordinarium  dici ,  lum- 
Ihariumque  ppflellbrium,  cx- 
traordinarium  nuncupari ,  ex 
J)is  qux  fupcrius  diximus;,  & 
icriplit  Gailnii^ba  obfcaiatio- 

.ri.0'2 
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ucrtendum  tamcn  cfle,oruina- 
rium  polVclTorium  non  dari, 
nifi  plenarium  fic  i  fieri  tamcn 
poile,  vt  &  fummarium  pof- 
icflorium ,  liccc  non  fit  ordina- 
rium ,  fit  tamcn  cx  natura  ple- 
narij,  fiin  eoplcne  &  pcrfctte 
probaridcbcr,vt  inTcnutano 
ltra contin<*it , cum  fummariu 
rcmedium  nondicacur  (  vtfu- 
pcrius  prxdixi)  cx  defc&u  pro 
bationum.fcd  ex  defcctu  folca- 
nitatis  &  dilationis  ad  proban- 
dum,cum  hxc  brcuior  cflfc  dc- 
bcat,quam  caqux  in  iudicijs 
ordinarijs  rcquiiitur,  vtdocuic 
Baldus  in  1.  i.nu.6.  C.  commu- 
nia  dc  lcgatis .  Iafon  in  1. 2.  cod. 
titul.cV:  codcm  num,6.quos  rc- 
fert  &  fcquicur  Menoch.dc  adi 
pifccnd.  rcmcd.  3.  numcr.  17^. 
Namquando  probationcs  ,  vc 
in  calu  noftro ,  plenx  elTc  dc- 
bcnt, plcnarium  iudicium  di- 
citur,  ctfi  cx  fui  natura  fit  fum- 
marium ,  &  in  proccdcndo  or- 
do  fcruari  non  dcbcat  \  vt  cx 
Antonij  dc  Bucrio ,  Alcxand. 
Albcrici  &:  aliorum  auc~toritar 
tc,docuit  Mafcardus  condu- 
fionc  33-numer.5o.&  si.curn 
plcnaria  cognitio  non  attcnda,- 
tur  pcncsordinem ,  fcd(penss 

EaJitatcm  probationis  t,Y£r$- 
>ndu  Aboas  confilio  jer.  ad 
jcm  Jibr.  1 .  quemrcfen^ff- 
quitur  Mafcardus  vbiiupr.nu- 

£MKfft  lodll' 
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Q..lbus  fic  coftitutis,in  qux-  nam  quando  de  plcna  poflefcio 
ftionc  noftra,  in  qua  dubita-  nccftdocendum>tuncplenare 
mus,  an  in  pcfldlbiioTcnutx  36  quiriturprobatio.iuxtarcpcti- 


plcnx  &  lcgitimx  rcquirantur 
probationcs ,  diilingucndum 
ctiameftintcrTcnutam  in  ei* 
originc,fecundum  lcgcm  ?.tit. 
7-lib.  5  .Compil.de  qua  egimus 
in  cap.  2.fupra,&inrcrTcnuta 
fccundum  lcgcm  dccimam  di- 
£to  tit.fc  libro,dc  quatractaui- 
musincap.5.6.&7. 
34  Diximus  cnim  ,  Tenutam 
in  cius  origine  Interim  rcmc- 
dium  efTcvel  ci  adxquari ,  a  lc- 
geintrodu&umad  tenendabo 
na  vinculo  &  rcftitutioni  obno 
xia,  doncc  dc  iurc  pofsidendi 
cognitum  fuilTetrquo  cafu  prx 
paratorijs  iudicijs  comparari 
poterat,poflctque  dcfendi ,  tuc 
non  adeo  complctas  &  cxaftas 


tam  Bart.do&rinam  in  dict.ex- 
trauaganti  Adreprimendum, 
verfic.fummaric,num.  n.qua 
tuetur  Cagnolus  in  l.in  pari,n. 
7.  ff.de  regulisiuris.  Plotus  dc 
in  litemiurando.§.j.numc.45. 
Viuius  onin.90 1  .numc*.  Sar- 
miento  de  redditibus  Ecclcfia- 
ftic.part.3.  quxft.z.numer.  23. 
Alcxand.confi.  1 39.numer.  14. 
&  i5.1ib.6.&confi.i87.numc 
3.1ib.7.Rolandus  confi.50.  nu. 
1 6.  libr.  2.  Pontanus  de  Spolio, 
lib.i.cap.  i4.numcr.8 1.  Puteus 
dccif.75.nume.2.1ib.3.  Ripain 
cap.fxpcnum.  1 i.  dc  rcft.fpol. 
Menoch.de  recuperanda,  rem. 
1 5  .nume.4 1 3 .  poft  Accurfium 
in  1. 1 . vcib.filium .  C.  quormn 


probationesrequiri,iicutinin-  37  bonorum.  Concluditur  crgo, 
tcrdiclis  plenarijs  poflcflbrijs      in  interdi&o  &  rcmcdio  poifcf 


dcfidcrantur. 
35      Poftca  vcro  quam  cxdic"h 
4cgcdccima,& his  quxcap.5. 
fcrip(imus,Tcnutam  interdi- 
aumpoflcflbrium  cffeaafdit, 
no  mcrum  &  fimplcx,  fcd  mix 
tum,vc  cap.  tf.oftendi,abfquc 
controucrfia  cftjn  hoc  iudicio, 
-licetfummaiiumfit,  in  cota- 
menopusefle  probationibus  li 
^uidis.plenis/mrcgris  &  perfc- 
cTis,quibus  nihildciit  adobti- 
ncndum  in  illo,vt  in  diclis  capi 
tibus  longa  fcrlct 


forio  Tcnutx  plenas  &  lcgiti- 
mas  requiri  probationcs.Etni- 
hilominus  iummatifsimumre 
mcdium  &  interdiaum  cflc: 
nam  cjuanuisplcne  in  eoproba 
ri  debeat  ,  non  tameri  no- 
mcn,naturam  &  priuilcgium 
fummarij  remedij  arnictiti  vt 
adnotauit  Bart.  in  I.  creditores^ 
ad  finem,verfi.  tritigitur.  C.dc 
pignoribus.Petrafan&a  (ingu* 
lari.zz.pcr  totum.Iafon  in  Lvl- 
tim.  J.vkirn.  num.  3.  ad  flncni, 
-ff.dc  condiaioncindebki.Mc- 

noch. 
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noch.dc  arbi  tratijs  lib.  i  .qt 
45.anum.9.vfc|ucad  12.  Abb. 
confi.jc.ad  fincmlib.i.Bald.in 
I.pcnulr.i.le&uraanumc.  i.ff. 
dc  his  qui  funt  iui  vcl  alicni  iu- 
lis,  fignantcr  Albciicusinl.  5. 
J.caufx  cognitio.ff.dcCarbon< 


ibv.Plenam  caufc  co^nitionem  ef 
(cypcr  qvamreltgtotudicantts  tn~ 
Jtruitur  de  ucrttate  (umma\  ta. 
Mafcardus  plutlbus  rccenhtis 
dcprobaiion.  conduhone 
35.anumer.49.  vfque 
ad54; 


— 


SVMM*ARltA  C<UPITIS  XXXII. 


'    '   *  *  *■ 

r  Y^Hp^BATIONES  facldinTenuta,fdem  non  faciuntin 
proprietate. 

2  Atteftattones  m  iudxio fummarid  fecepu fidem  nonfaciuntm 


plenarto. 

3  TeftesinfummarioTenuu  recepti,iri  dominij  iudicio  ratifcari  de~ 

bent. 

-4  Sententia  lata  in  poffejforioipetitorio  nonpraiudicat. 

s  Sentcntta  lata  tri /  cfiejfortojummarioi  non  nocet  plenario  poffeffot  10. 

6  Inter pojfejsionem  ftf  proprietatcm  diuerfitas  ccnjittuttur. 

7  Aila fatla  m  iudtctdpoJJeJforiotncnpro(unt  in  iudtcioprtprietatis. 

t  Probationes focljt  in  iudiciopoffejfono Jummartjstmo >  rion profciuni 

iniudiciopojfejforioptcnarfoi 
P  ProbationcsfaEl*  in proprietatc>nihtlp*ofunt  in  iudicio  poffejforio. 
/ 0  Teftes  examinati  in  Tenutajtct  um  tn  tudtctoproprtetatts  examina- 
dt  n>el  ratificandi  non  (unt:$)  quafit  ratto.  . 
i ,  An  acla facta  in pojjejfortojidcmfaciant  iripetitdrio J  $)  quomodo 

hocinteUigatut.  . 
12  JncaufacriminaIitnecaclaprobatoriacaufit  ctutlts  altertus  tudteij 

fidcmfactunt.  1 
,t  Aaaperttncntiaaddccifiomwcaufdtncnpcreuntpermptainftath 

4  tia. 

i4  Afta probatoria  Tenuu,prcduci  debent  in  nouo  iudtctoproprtetatis. 
U  Qttandoteftesjummaru  proUtionisexammantur  abfiue  Ittigato* 

«V.  j  ^     »%  X  t  rum 
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rttm  citattone fidem  ncn faciunt. 

1 6  Tcftes  in  Itnuta  >  t ceptt partt  citatajn proprietatis  iudicio  non  cxa  - 
minaturJdcm^dttimus inprobatttmibusfaElisin  iudicioftoprteta. 

iis. 

1 7  Si  teftes produBi  in  Tenmatmortmfmtyfidem faciunt  inpetitorio  $  fi 

nsiutwt>ejt  tneUttjtone  tUius  contra  tjuemproducuntur  ,  anjint 
ittt  um  in  tudicto  proprietatts  recipiendi:^)  <jud Jit  ratio* 
ts  Omnts  ttfta  in pojfejforio Tenuu  recepnyfdem faciunt inpropritta- 
tt^tttamft^iuant,^)  aduerfartus  petat  itcrum  examinart* 
Dtfimtho de  ejua  trrmvm.  17.*» arbttro  mttUtgitur. 
zn  Ttfts  recepti  cct  amordinarto  ,fdcm  facmnt  m  alio  iuditiojrcitBa 

dftmtlione  fupcrtoru 
2 1  't\atto diutrfitatis tnter iudk'e ordmarium  q) arbitram  afsigndtur. 
2i  Arbitrt  turc commum  non  habebant turifdtcltontm. 

23  Ex  fentem  ia  arbttrt  non  nafcebatur  atiio,neauc  txctbtio. 

24  inarbitrisftatutartjsscum  d  ftatufa  turtfdittiotttm  habcant ,  idcm 
yuodtntudice  trdtnarioobjeruatur. 

2/  lure  nouwrt  nojiri  i\egm ex Jenttntia arbttri nafcitur  aUio  ft)  exce* 
ptio. 

**  Qnand*  fententia  arbitriacliontm     cxccptiontmproduc\t,  in  M 

lodiffertafententiatudicis  ordmarij.  \ 
27  7^usf^pofic£orMtierfmquiaclioproprittath propcmitur ,aclit 
•  p7obatorij5mTtnutafaclis'Otspottruttaproduccrido  tnpetttorio. 

25  s:llor<juiihTtnuta<viclus  fuit^anmptutortopofsitproductrtpro- 
Uttoncs  Ttnuta,  an  nrn  0  rtjn  obaumantant,  cum  m  Ttnuta  jutjfet 
rvtclus.  . 

29  JnttUigiturttx.incap.fuborta^dcreiudicata. 

30  Probattoncs  faclasex partium  conjtfitontbus ,  rtprobatasper fen- 
ttnttam  pojjtjforij  manere  dtfenditut.  J. 

3t  Qonfefsioomnesprubattonesfuperat..  ,  o 

ljx  Tejiis  etfi  reprobatusextjiat,nonaffciturinfamiA. 
33  Inftrumentum produclumtnpofjejj'orio,iterumproduci ntfutmpt- 
\-  tttorio:ft)  fudjitratio.  V;  .  :  .  A  tl 

34.  Quando  falft  <ju<tjtto  mcuttur  contra  inftrumentum,f^  iudtxpito  in- 
ftruntento^iudtcat.non pottft  tn  atto  iudicto  dc  dtcia faifitatt  cognbfci. 
3/  Etiam poji  rem  tudtcata poteft  alltgari falfitas  injirumtntt^uaiuU 
^■'  dtfalfonunejuamfuttdtfceptatum.  \ 
^ '>  ^cxccptiimesmtudutoTenutdAa^  ..  . 
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S7  Quando  tnTenutadefitflo  folumcognofiebatur,  exceptiones  a/ttais 

aujfiionis  repeiiebantur. 
js  Jnpojfefforio Tenut*,cumiurisfit, omnes excepticnes  admittuntt-r, 

auanuts  concernant  proprietatem. 
S9  ProbationesTenut*  tn  iudtaoproprietattsproducipoffunt^ettam  ab 

cocjui  rvtbius futtyfecundum  *vertorcm  vptntonem. 

40  JnteUtgtturtex.m  l.gefia.Cde  re  iudtcat. 

4 1  Jntelltgitur  tex.in  l.  jpadonem.  §.yui  abfilutus.ff.de  cxcufationibus 
tutor. 

4 2  JnseUtgitur  ttx.m  1.2. ff tudicatum  folui. 

4 5  J{urfus tnteHt^ttur tex.m ditl.cap.fuborta. 
4+  Jn  Tenuta  non  plene  dc  proprietate  coanofcitur. 

4/  Exceptto  compenfationts  non  tntelitgitur  reprobata per  fententid  ,/*/- 
ficontra  eamoppjnentcm fit  tudicatum:{t)  aux fit  1  atw. 

46  ^Nutujua  d  fententia  reprobata  manet  exceptio,auando fubfifierc po- 
tefi  abfcjue  excepttcn's  reprobationc. 

47  Quando  fententta  mcompattbtlts  cfl  cum  probattonibus ,  tunc  dtffa 
probattcnts  rcprobatA  manentpcr  ipfam fintcntiam. 

4*  St  incaufa  nobilttatisjiobilts  eam probauertt  maicrt  refiium  nume- 
roygj  Fifca/isJ{egtus  alujutbus  teJitbusprobet,aiiorem  ejfeplcbeium 
ftj  lud*umsex parte  iUacju.t  nobtlitatem  tan^it ,  ffj  hac prcbattone 
rton  obfiantejn fauorem  nobtlts ftt pronuttatum,an  tunc  prAdiRa  fen 
tcntia,au<ein  rem  ludtcatam  tran/tt,reprobet  tefiesjnon  foium  depcne 
tes  contra  nobilitatemfcd     dum  deponunt  de  fanguinis  macttla. 

49  Quando  fententia  lata  fuper prnu'ipali,non pottjt  fubfifiere,ntfi tntel- 
ligatur  fuper  tnctdentt,tunc  {g)  td comprehenfum  njtdetur. 

jo  An  tn  ordimbus  mtlitartbusJ-vel  Ecclef)s  habentibus puritatem  fan 
guiniSypofsmt product  tefies  alias  reprobatt  per  fententtam  nobtltta- 
tis. 

//  Prtdtflttefiesncque  acommiffariocompulfaripoffuntcontra  prtti 
forem\$}fi  ae  faito  deducantur  d  Itte  in  aua  depofuerunt ,  nulla fides 
ttsadbtbetur*  •  ... 

/  2  Tefltbus  reprobatis  non  credttur,etiam  ex  confenfu partium. 

j  s  Judtcium  fummartum  tnformatmum  non  fuhtjcttur  iuris  regulis, 

/4  Jn  iudtcto  tnformaituo  licet  defictat foJtnmtas,ftcundum  ius  iudican 
dumcH* 

/  /  Stprobatio  fecundum  ius  non  ncipitur,aufertur  ius  audfitum,  aduer 
fusiurtsprdcepta.  t 

j4  Jnfignia 
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/tf  benemeraa  trtbuuntur^fictuxufdtmcrofimturamha-^ 

bent.  .  ■  ■ 

/<7  EtiamfiiudmconcedaturliberapouHteprttoacndt,^  Mfk 

gitur/zftiusobfiruaredebeat.  .  :.sv>  «<i 

/fc  faufahonoTcs  Mfuiparatur.crimindl*\  . <.:.  4  v  i 

Quanuis  in  Cbfilto  J{egio  ~Ordinum  rmhtarium  funtmatim  ff)txtra 
ordincm  procedatur,<fuoadordmattonemtaufie  tnuHfpdebet,  noruc. 
<  -ro  Quoad decifioncm*  \- 
*•  lndubioinhdredumefituricommunL 

€i  G^misfiatutocautumfit,njtyualiscmquc.probatio  rtcitnatm,  d*r, 

bet  inuliigt  de  ea  qud  non fit  reprobata percontrariam probatttntm,\ 
62  Ltberumarbttrtumiudicismntxtenduuradprobattonem  rtprttb^*. 
A  nvn.  J\  ■  "~ 

tf/  Statutum,njtincaufisarduiscredaturnjnittfii^njaiet. 
64  ii&icisarhitriumnmvdebetoppomltw  u.  .'.  k 

<y/  Quodprocedtt  in  milttibus  Dtm  Iatok ,  Akantar* ,  Calatraud. 

Idem  ptoceditin  militibusXeatiloamus,^)  inmiiittbus fanB*  Ma~ . 

ru,%)  Monthefid.  \ 
*4  Iiadcmcjnc abferuatiociiinUudakdiftatuto  Toletano ,  Legionenfik 

ftj  in  ftmdtbus  a  %omanh  Pomtfotbuscmfirmatis,m^uibusfec«di* 

iurisrcguids  probationes rccipi debenu 
*i  Idemaue  cfi fiatuendum  m  huws\egni  CoIlegifS,cumdtfitnciHme  dc 

quahic. 

1  6S  De  iure  qujtrendo  ft)  qudfitotraBatuf. 

6 9  %es iudtcata inducit prtfumptionem turis  ft)  deiurc. 

70  fcontra  rem  iudtcatam  non  admttt  untur probattones,  nifiptt  tonfefi 
fionempartis. 

7 f  Sententia indmdua esj\<vnaiiaque  foU  iuris prdfimptio  ex  ca  rt- 
fidtat. 

?t  ■'  iiii  cniprodefinjelnocetfintentia,aBa  caufd  officere ,  njel  proficcrc 
Ij  debenu.  <  «  ; 

7j  Sententialata  fupernobilitate ,  ius  njniucrfale tnducit  contra  om* 

nes,admslartaufitfiatus. 
74  SipluresteflesdeponaMdepm&fanguine,f^minornum^  im~ 
iparo,cMiprobationtfiandumfif^num.feauenti. 

7 6  Probattones funt arbitrarU,prdfertim m  caufa  ncbtlitatU  pmrita 
n  tisfangumis.  ..  .....       wJ*.  • 

7 7  Probatio  oiu  adanimum  reduciturjcbct omninocarcrc affeftu  njt 
r  ritdticontrario.  7s  Ammus 


f 
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7S  Animus  ex  tjualtcunaue probaticneinfiruitur. 
79  Z)«5Fw,QualUcunquc^«to, ettam  impofcclamprobationem  ex- 
cludit. 

50  r\eiifMcatdnonpptefi^pponiiudjcisarbttrium. 

5 1  Commtjfarius  non poteft ammum  infi tuere  ex  teftimonijs  alterius  m 
dtcij. 

sz  Dtuerfitasconflituiturintcrteftesf^tcftimonia. 

5 3  Quando  eligitur mdufirt  a pcrfcndstefi ibus  ab  alio ccmmijfario  exd- 
!nmatis>Q)  eorumdepofitiontbus  *vti  nonpotcft. 

54  Examen  tefttum  efl  <\uid induftriale^ft) facultas  recipiendi  iuramen 
tum,pcrfonaliseft. 

Ss  Probattoms  ext tndd     reprobatd pcr fintentiam,  iterum  fufiitari 

nonpoffunt. 

X6  ^mmtftdriusnonpoteftnjtiprobatt<mibustmrarijs  alterius  tmfa 

cij,nifi'tstatur  ctuo<\uc  probattombus  njtncentis. 
S7  Quando  edtdttto fit tpfttudtci}omma tntegre edendafunt. 

55  Teftes  reprobattper  fentcnttamynulio  tcmpore  ctusnjalorem  impedirt 
poffunt. 

Sp  ln  cau  fa puritatis  fangutnisjminori tefii  v.m  numero  Hatur  ,fi de  tm- 

puro deponunt.  ■•  *  • 
$  §  Jntcllt gitu  r  tex.  in  l.gefta .  CaJe  re  iudicata. 

9j  Semelexttnclum  perjententiam  jud  tranjijt  in  rem  iudtcatam ,  1/1- 

ftaurari  nonpotejU 
9t  JnteUigiturtexjn  l.penult.C.de  re  iudtcata. 
fij  Gefta  dtcuntur  tUarfua  in puhltco  latafunt. 

94  TraBatur  dc propofittombus  dtfieptationibus  Donatift)  Cdrili* 
ni  Bpifcoporam  Africd. 

9f   Olim  omnts  Afirtca  Chrislianorum  erat. 

96  Papa  Melcfjiadesfiu  Metthiadcs^ociho  ^w/  conuoxato  do&ri* 
nam  Cdctliani  approbauttjj)  Donati propofittoncs  danmauit. 

9  7  DonatiBd  tn  futs  erroribus perfiitcrunt  wjfK*  ad  1  mperatoris  Hono 
rij  tempeftatem. 

95  PrddtHorumgejlorum publicatiocomrmjfafuit  MarceUino  Jurifcon 
fulto. 

99  JmeUigiturtcx.inl.jf.CT*heodofianL 

100  £x  atti*  nmt tnfertur praiudicium,nifiiUis  c$tm  quihus  fiut  litiga^ 
tum. 

PROBA- 
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PROB  ATIONES  FACTAE 

in  Tenutse  iudicio,an  profmt  in  m~ 
diciopropnetatis, 

,     i*    .    '        4  "i*"*i  ;v  \»»V\*?«**v*n      '.v*<l   ..  i 

•1»«,%«..  ■      \;k  .. .  : .  .•.,... .  •  ,     .  •.•'.;.»•  *\ .  \  '.jwhus     -jrRWf^  -j*. 

v.i.v...  ....... I.,  .         •.       T  . ...  .,   ,  Stc  o,  •  , ,  -  •  i«r .  •  .  ,.      ',     -  * 

i  ...(......•.  .     •  ^ 

A.-  i  •  .  v  /  i-vit    •  .v.nv«w.v»v. w 

N  hac  qux  ftlo-  dc  Imola  in  Clemaariiw».  Cpn- 

btB  ncdiccndum  vi .  ftimtionem>in  prmcipwcodera 

dctur,probatio-  tkul.dcclecUone,  &  C*ufd<mi 

ncs  faCtas  in  iu-  Fclini  in  cap.cauiam,  prima  fal 
3  dicio  poficflo-    .  Jcntia,de  tcftib^ertoramitra- 

rio  Tenuta: ,  fidcm  faccrc  non  <iit  Mcnoch.dc  retinenda,rcm. 

poiTc  in  pctitorio:tcxtus  ml.fi  5  .num.  1 2cv.Brobationcs  itaquc 

iudcx.  ft.  de  his  qui  funt  fui  vel  fattas  in  Tenutae  fummarilsi- 

alicni  iurisjbi^rce»/»?^^»  mo  iudicio  .  ,  nihjl  prodeilc 

t^rumcaufa^unitatifacitprdiu^  \  quoadproprictatem.nifiteites 

dicium ,  &  in  cap.  vcnicns.in  2.  in  hoc  dominij  iudicio  ratificc 

x   de  tcftibus,cuius  fcntcotia  eft,  tur,&  icerlim  producantur ,  ex 

atccftaciones  rcccpcas  in  finn-  fupradiitis  piobatur,  &extex- 

niariojfidcm  non  taccre  in  plc-  tu  in  Inacurariccr. J.nihil  com- 

nario  iudicio ,  nifi  comuni  liti-  m  une.fT.de  acquircnda  poflcf- 

gatorum  cofcnfu  eflcnc  appro-  fiohc,iuiicta  l.pcrmifceri ,  eod. 

hatx,vt  in  dict..cap.veniens,c6-  titu  1  Sibv^ufmadmodum  ntc pof 

municerDodores  notanr,&  bc  fefsio  ft)  propnctasmifceri  dehet. 
neexplicuit  Felinus  ibi  nume.  4   Sentcncia  itaquc  lata  in  iudicio 

3.cum  diftintYionc  Innoccntij  poiicflbrio  ,  pctitorio  nullacc- 

ibrdcm  nurne.4.  &  5.Iaco.Bur.  nus  prxiudicacl.  &  ancadcrrij. 

in  I.ab  hoftibus.  J.fcd  quod  fim  J.vltimo ,  cu  vulgatis.  ff»  4c  ex- 

plicitcr,a  numcr.  1 .  ff.ex  quibus  ccptione  rei  iudieatx.  Nec  fen*- 

«aufis  maiores ,  &  Antoni;  dc  ^  tcntia  lara  in  pofleftbiio  funv 

Butrio  in  cap.pcr  inquifitionc,  mario,  nocet plcnario  poileftb- 

ad  rincm,dc  cicciionc  ,  Ioannis  rio.l.penultima,vbi  glo£  ft.  dc 

his 
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hiscjuib*  vtindignis,&  fcribic 
Bart.in  cxtrauaganii  Ad  repri- 
mendum,verbo  (ummarie,  nu- 
mcr.i2.&poftBurriu&  lmo- 
lam  in  cap.caulam  cjuc,de  tcfti 
bus ,  docct Mcn0ch.remc5.de  3 
retinenda,num.  i  lo.Diucriita* 
tcmquc  inter  hxc  duo  iudicia, 
poiTclsionis  &proprietatis,co- 
ftituit  Accurfuisin  didt.$.nihil 
communc,  vcrb.w^j/.Bart.  ibi 
num.^.Iafon  n  um.7.  Paulus  nu 
mer.i.&  ^.Aretinus  num.4.  & 
omncs  Doc-tores  ibidcin,prxci 
puc  Ripa  cx  num.  1  i.cjui  omni 
nolegcndus  cft. 

Rurfus.quia  ctfi  flriudiciu 
intereafdcm  perfonas,  &ante 
cundcm  iudiccm ,  acta  fa&a  in 
iudicio  polleisioms ,  non  pro« 
funr  in  iudicio  propricratis.  1. 
cum  antca,  in  Hne,  cum  finiHi- 
bus.C.dc  arbirris.  bart.  in  dicto 
$.niiiil  commiii1c.num.32.Ri- 
pa  num  e.7  5 .  ial  on  n  u  m  cr.  1 5  8. 
Alcxand.in  1.  2.  C.  dc  eiendo, 
rum.vhimoSt  in  Lonf1.82.pcr 
totum,lib.  i.Baldus  in  1.  oidina 
rij.anum.  1  i.C.dc  rclvcndica- 
tionc.Butriusincap.cum  dilc- 
t"lus,cx  num.  34.dc  caufa  poiTe. 
&propriet.Matrhchlanus  hn- 
gulari  i6c.in  piincip.  vbi  Ga- 
Bricl  Saraynain  cius  adnotario 
nibus.Ioanncs  dc  Amicis  conf 
1 37.num.  ic.Innocentius  in  c. 
i.propc  rinem,dc  ordinc  cogni 
tion.Riminaldus  conu.99.  nu. 


16  .llb.  1  gloiT.in  1. 2.C.  dc  ordi- 
nc  cogniiionu ,  &  plurcs  quos 
allcgat  Mafcardusconcluf.  33. 
nuui.47.  &fecjuenti,&  eadcm 
coiiclul.anum.  1. 

Ec  prxdidis  adijcio ,  proba- 
tioncs  factas  in  iudicio  pofleflb- 
rio  fummarifsimo,  non  proficc 
rc  in  iudiciopofleflbrio  plena- 
rio  u"  u  xta  teatum  in  1.  non  om- 
nis.ft.fi  ccrtum  pctacur ,  doccc 
Feiinus  in  Rubric.de  treuga  & 
pace ,  in  tine.Beroius  conli.  1 1. 
nume.j.lib.  1  .Brunus  confi.98. 
num.^.Ncuizanus  confi.8o.  n. 
7.Menoch.  innumeros  reccn- 
fcns  dc  rctincnda  poflcfsione, 
remed.vltim  numc.38.Etqui- 
dem  vcrum  cft ,  pofleflorium 
fummariu  &  extraordinariu, 
&  pofleflbrium  plcnarium  & 
ordinarium,fimilitudincm  ha- 
bcrc,&  tamcn  nonfit  tranfitus 
dc  vno  ad  aliud,vt  prxdi&i  Do 
clores  teftantur :  omnc  tamen 
pofleflbrium,fiue  ordinarium, 
liue  fummarilsimum,  omnino 
difsimile ,  difcretum  &  diftin* 
clumeflca  proprictatc,  com* 
pcrtifsimum  cft,  iuxta  textunt 
in  dicl.  § .  nihil  commune ,  vbi 
omncs  notant  .  Probationcs 
itaquc  pofleflbrij  ]n  petitorio 
non  prodclTccenfuit  Caftrcnf 
iii  l.n  in  poflclsione.C .  vbi  cau- 
laibcus.anume.  i.Natta  conf 
I2i.anum.  5 -lib>.  i.Ncuizanus 
conhlio  S 1  .anum.Aj  .Menoch. 

dc 
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de  rctinend.rcmcd.vltimo,  nu- 
mcr.,36. 

9  Ncc  poftrcmb  prsetermiie- 
rim,probationes  quoque  faclas 
in  proprietatc ,  ninil  proficerc 
m  iudicio  pofleiforio,vtopina- 
tus  fuit  Paulus  in  dict.l.fi  in  pof 
fefsionc.C.vbi  caufa  ftatus,  Nc 
uizanus  conii.8  i.nii.iy.Ioann. 
Bolognctusinl.naturaliter.  §. 
nihil  communc,numc.  443.  ff. 
deacquirenda  poilefsioncMc- 
noch.vbifupra  dict.numcr.36. 
&  num.  $  7-Mafcardus  concluf 
i205.num.i.iib.3. 

10  Scd  his  non  obftantibus,co- 
trarium  longe  verius  &  rccep- 
tius  eft  in  cafu  Tcnutx ,  fn  qua 
fi  tcftcs  cxaminati  hnt,icerum 
in  iudicio  proprietatis  exami- 
nandi  &  ratiricandi  non  (unr, 
cum,vc  faepe  repetitum  eft,  Tc 
nut£  intcrdiclum  polfcflbrium 
mixtam  habcat  proprictatem: 
&  quia  reguiariter  quanuis  iu- 
dicium  non  eilet  mixtum ,  fed 
nicre  poifcilbriu,  (i  teftes  litiga 
toribus  citatis  cxaminati  fuc- 
rint,corum  ratihabitio  inlitc 
proprictatis  non  dcfidcratur, 
Vt  adnotauic  Alexand.  indift. 
$.nihil  commune,nu.76.  Gui- 
do  Papx  deciiione  1 36.num.  1. 
&  1.  vbi  difputat ,  an  acla  fadta 

1 1  in  polfcllbrio ,  fidcm  faciant  in 
pctkorioireioluitquc ,  licct  in- 
lbntia  pcrempta  iit  ,  non  ta- 
mcn  pcrimi  probationcs  &  co- 


remed.pofleflor. 

fefsioncs,  necalia  refpiciencia 
mcrita  caufr ;  &  ibi  docet  Ste- 
phanus  Ranchinus  in  annota- 
tionib*  ad  dictam  decifionem, 
ad  fincm,  vbi  diftinguit  inter 
acta  probatoi  ia,&  ea  qux  refpi 
ciunt  litis  ordinationem  j  ilia 
cnim  exiftimat,fidem  facerein 
alioiudicio,hic  vero  inalioiu 
dicio  non  probarc  j  ntfi  caufa 
criminalis  cifct,  tunc  enim  ncc 
acla  probatoria  caufae  ciuilis  fi- 
dem  in  criminaiifaciunt.  Bald. 
clegantcr  in  l.is  apud,num.  zu 
C.de  cdcndo,ibi:^w;o  ad  fecun 
dampartem.  Dico,  auod  tnterdu 
tjHdrttur&utujuidatta  vniusin- 
jiantu pr&iudicent  in  alia  inftan 
tia  inter  eafdem perfonas.  Et jic 
dtftingue^autloquimur  yucadli- 
tis  ordinatjonem,  aut  qucad  pr*- 
ftriptionis  imerruptionem ,  <~vel 
aEticnisperpetuationem.St  ^uide 
hyuimur  auoad litts  ordtnatione, 
non  eft  duhtum ,  (jubdtalia  aEla 
non profunt,  yuianouainftantia 
retjuirit  noua  acia ,  ft)  omnia  d 
captte  oportet ferisvt jf.tudtcatu 
folm.l.cum  lite  rxortua,jynx  do- 
&rinaoriginaria  fuit  Iacobi  de 
Arcnis  &  Cyni  in  l.propcran- 
dum.J.cV:  fi  quidcm,vcifi.fccu- 
db  qua:ritur.C.dc  iudicijs,qua 
fequutur  Baldus,Salicetus,Dc- 
cius,Curtius  Iunior,  Eojognc- 
tus,&  communiter  Scribentes 
inl.i.C.de  edendo,&  in  I.  cum 
antea.$.vltimo.  C.de  arbitris, 

&in 
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&  In  l.gefta.C.de  re  iudicata,& 
docet  Bart.in  varijs  locis,  przci 
puc  in  l.cum  Iite,numer.2.&  4. 
vcrii.  cjuandocjue  cjuarritur.  ff. 
*  3  iudicatum  folui,  ibi :  Dtflinguc, 
yuodaut  funt  atta pertinetia  ad 
deciftonem  cauf.c ,  confefsioncs 
ft)  attefattones^ft)  non  percunt: 
aut  pertinent  ad  litis  ordmatio- 
nem>f£)  pereunt  perempta  tnjian- 
tia;&c  arbitratur  Philippus  De 
ciuscon11.483.nume.  3. lib-4.& 
Pontificij  incap.cum  caufam, 
in  1.  de  teftibus ,  vbi  Innocent. 
n.4.Abbasinc.  prxfcntata,de 
tcftibus,n.9.FeIin.n.7.ImoIa  n. 
5  .ide  Abbas  in  c.  vlt.de  arbitris, 
num.6.  Lanfrancus  dc  Oriano 
in  tradlatu  dc  arbitris,diuilionc 
j.numc.j6.vcrCic.C4etera  autem 
acla,  docct  Alcxander  confil. 
58.num.i.lib.a.  Ruinus  confil. 
69.num.5 .libr. i.Do&orcs in l.  ^ ^ 
proJatam.C.quomodo  qua- 
<lo  iudex,glolTa  verbo ,  trtennij, 
in  l.properandum.§ .  1  .C.  de  iu 
dicijs.  Xuarez  allcgationc  27. 
num. *  verfic.«4w tjutbus nocet. 
Mafcard.concluf  33.numcr.  8. 
vcrfi.conciIteskocpaclo,  lib.  1.  & 
in  indiuidifo  Tcnutx  hanc  op* 
nioncm  amplcdtitur  Molina! 
libr.  j.cap.  1  ^.nu.  20.  Moiin.de 
iuftitia,tra£h.  1  difput.537.n;7j 
114     Ncque  obftant  lupcriorcs 
do&rincscocnim  reipiciunt,vt 
a£ta  proiuci  dcbcant  in  hoc  no 
Boiudicio  proprietatis  j  cjuod 


verifsimum&  reccptifsimutn 
eftjnotamcn  inde  fcc]iiitur,Jc- 
bcre  tcftes  iterum  rccipi :  &:  lic 
diit.inguit&  dcclarat  Alcxan. 
in  dict.l.z.num.3c.C.dc  cdcn- 
doyibl-Jlttmo  nota,  (juod  cautus 
debet  tjfe  tlle  <jui  njult  fe  funda\  e 
ex  attts facits  inter  feft)  aduerfa 
rium  fttutn  alta  cauja-rfuiaipvr* 
tetfCjuodtn  ifacaufa  reproducat, 
altasnon  releuaret:  6v  antc  eum 
cenfuit  Bart.in  d.  § .  nihil  com- 
mune,num.  32.  illis  vcibis :  Sit 
tamcn  cautus  reus/vt  acla  prtmi 
tudtcijtn  fecundo producat  j  nam 
acla  etiam  inter  eafdcm  pct  fnas 
non  probat  inalto  iudicto,niji<juts 
cisnjtatur :  6i  in  hunc  fcnfum 
intclligidcl>cntiura  &  Doclo- 
rcsfuperius  allcgati.Rurfus  ac* 
cipicda:  funt  fuperiorcs  do&ri- 
hc^quado  teftcs  fummari.rpro 
bationis  cxaminati  fuhscnt  abf 
queJitigatorucitationcjnahoc 
cafu  dcnuo  examinari  dcbcnt* 
autinfuis  depohtionib'  ratifi* 
carr,fec9  vcro  cft,cjuado  plcnc, 
parte  citatareccpti  teilcs  fuc-« 
rurjaliud  cnim  nouu  eoru  cxa- 
mcn  no  recjuiritur.  Et  quanuis 
Molin.vbifijp.d.nu.2o.aflcrat,  Tl 
mardualiLc,cjuxfupcramplif- 
fimo  primogcnio  verfabatur, 
ex  prudcntum  confilio  tefteS 
in  Tcnuta  rcceptos  ,  iterum 
in  proprictatc  fuifTc  cxamiJ 
natos  i  ad  maiorcm  cautclam 
fa&um  fuillc  putat  j  prxdifto 
Y  tamcn 


Digitized  by  Google 


338  DcTenuta/curemed.poflrcflbr. 


tamen  examine  non  fulfle  op* 
aflcric: &  ka incelligit &  decla- 
rac  Paulus  dictconu.  3.  anum. 
6.  Couarru.pradl.cap.17.num. 
4  Neuizanus  confi.bo.num. 7» 
Natta  conii.  1 1 1  .a  nu  m  .5 .  libr. 
i.Bolognetus  in  §.  nihil  com- 
mune.l.nacuralicer ,  de  acquir. 
poflefsionc,ad  hncm.Mcnoch. 
de  rctincnd.  rcmcd.  vlcim.nu. 
38.veru.^<tfc4/Sw>Mafcard.c6 
duf.  ii04.pertocam.  Ecin  huc 
quoquc  fenfum  accipicndum 
cft  quod  diximus,  probaciones 
faftas  in  proprictace,nihil  pro- 
flcerc  in  iudicio  poflcflbrio :  na 
litigacorcs  cicentur,&  iudicij 
ordo  feruecur ,  probaciones 
vnius  iudicij  in  atio  produci 
qucunccommunifque  &  rcce* 
ptifsimadoc"trinacft,aqua  ne. 
mo  difccfsit,&  contraria  doc~trl 
na.cuius  fupra  meminimus,cu 
hac  diftin&ione  concilianda  6C 
accipicdacftdate  Mcnoch.  plu 
res  referens  de  retin.rem.vlc.ii« 
36.plene  Mafcar.condu.  1 104. 
&  1 2oj.per  cocam ,  &  conclufj 
1 2oz.numc  1  o»  qui  ex  profeflb 
difputant ,  &  omnino  IceencU 
funt.  Sed  nihilominus  diftin- 
guendum  eft,nam  Ci  teftes  pro' 
du<3,i  in  Tcnutae  iudicio,mor-. 
tui  iunt,eorum  attcftationes  ti- 
dcm  faciux  in  pet icorio.l .i ubc- 
mus.C.dc  liber.cauf.fi  vcro  vi* 
uunt,eft  in  cicctionc  illius,con* 
tra  qucm  p  r  oduc  unc  u  r ,  an  {in£ 


ttsJ 


icerum  in  iudicio  proprictatis 
rccipicndi ;  vt  docct  gloflapcr 
textu  ibi>in  c.  prcfentata>  verb. 
acla  >  de  teftibus  >  ibi :  floc  eft 
fimpltciter  njerum  de  hiS  <jut  iam 
funt  mortm\  de  alijs  qui *viuunt> 
eft  in  optione  illiusjcotra  tfuem  in~ 
ducunturt<vt depofitiones  eorum 
admtttatfuelets  repulfis>  ydem 
teftes  iterumproducantur  \  &  ibi 
docct  Abbas  numcr.  3  .&  4.  len- 
tiens,vt  expenfis  illiusqui  vult 
vt  iterum  tcftcs  rccipiantur,  eo 
rum  hat  examen.Eandem  opi- 
nionem  admiccit  Imola  indict- 
cap.pr£fcntata,num.4.Abb.in 
cap.vltira.dc  arbit  ris^n  u  mcr.  6. 
Baldus  in  1.  penultima.C.de  ar- 
bitris>num.  t  i.Si  m  l.diem  pro 
ferre.$.t.exnumer.  i.dcrcccp 
tis  arbitris.  Et  potuit  cfle  ratio, 
quia  teftcs  qui  fuperfunt,facilc 
inueniri  queunt:  fanxit  itaque 
lcx,vtiitinopcioncillius  cotra 
quc  produ&i  fucruc>an  vclic  eo 
rudic^is  ftarc,vcl  iteru  interro- 
genturtarg.tcx.inl.cum  apud. 
C.dcxcftibus>&  inl.penul.J.vl 
tiro»  £  de  arbitris ,  &  doccrinas 
Abbacis  in  c.prasfcncata,  nu.  4« 
dc  tcftibus.Tcftibus  camc  mor 
tuis  ftatur,nam  atquum  eft ,  vc 
a<5ta  mortuoru  fidcm  faciac,iux 
tatex.in  d.l.iubem'.C.dc  libc. 

t  cauf.&  Cyni  dodcrina in  1.  z.  n. 

iS  z.C.deedcndo.Egotamcprce- 
dicta  diftinctionc  noadmicto, 
pucocqim,omnes  teftcsin  pof- 

fcflb- 
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fdforio  Tcnutx  rcccptos ,  fi-  tesl&us  ,            (7* sla  .  Cdc 

dcni  faccrc  in  propriecart ,  ctil  re  iuduata  :      ita  tcnct  hm* 

aducrlario  inuito,ncc  itcrum  centius  extra  dc  tcftit:j  ,  cdp. 

viucntcs  in  petkoriocxamina-  cim  m  tt:a,i,cet  gUJfa  njidta* 

dos ,  quanuis  fuis  cxpcnfis  ad-  tur  diccrc  contra  tnl.  properan- 

ucrGrius  pctat :  nam  glolla  Sc  dum  .,  in  fne  .  C.  dc  iudictjj,&c 

Do^orcs  vbifupra  intclligidc  Bartolum  contra  Acculium 

bcncinacceltationibusfa&isco  fcquuntur  Alcxand.  &  Iaion 

ram arbitro  \  \\x  cnim  profunc  in  did.  §.C\n  vero  caufu,Ioan. 

coram  iudicc  ordinario ,  fi  te-  ncs  de  Imola  in  ui.t.  cap.  prx- 

x9  ftes  fint  morcuiralioqui  aduer-  lcncata ,  numcr.  4.  Et  ratio di- 

fariuspcccrepoteric,vr  icerum  ucrficaas  inccr  iudiccm  ordi- 

Cxamincncun&in  hoccafulo-  narium  &:  arbicrum  ,  ca  clfe 

cjuicur  cexcusin  dicto  cap.prae-  potert  ,  nam  iurc  communi 

fcntaca,&  inl.vlcima.C.dccefti  arbitri  proprie  non  habcbant 

bus,c]ua:  fic fummatur:7Vy?/£jf  j  iurifjictlonem ,  fcd  nocioncm 

cxaminaiis  coram  arbttns ,  non  11  tantum,  &  iJco  tcllcs  ab  eis  re- 

tenetur  quis Jlare  coram  tudice,fi  ccpci ,  itcrum  apud  iudicem  or 

nsiuuntfcdpotejl  petete,  eosite-  dinarium  examinabantur  :  & 

rumexaminari,fi-uult:fid(ijunt  ita  fcnfit  Felinus  in  d.c.prqfen- 

mortuifandum  eft  asficut  Jico-  tata ,  dc  tcitibus,  nu.7.  &  cft  de 

ram  iudue  fuijfent  recepti  .  Ec  mcnteomnium  ibidcm .  Rur- 

>£Q  quanuis  non  ignorcm,glolTam  2J  fus.quiaexfcntentia  arbitrino 

in  1.  propcranJum.  §.  iin  vero  nafcebatur  acTio  nequc  cxccp- 

cauf:c,vcrbo  njigorem,  eandem  tio.fbiuendo  cnim  quis»pccna, 

t     doctrinam  admitterc  in  tclti-  potcratfcntcntixarbitrari^no 

bus  apud  iudiccm  ordinarium  ftare.L  uC.de  rcccptis  arbitris, 

produciis  &  in  plcnario  exami  ibi : Quia  ncc iuduati  aclio inde 

.nacis ,  ait  cnim ,  aducrfario  pc-  praftart poteft^  adhcc  tmtccm 

tenrc  ,  itcrum  in  alio  iudicio  pocnacommtttttur  ,njtmotu  cms 

cxaminandos :  dilplicet  tamen  d placitisnon  recedatur.Et  idcm 

Bartolo  in  lcge  fccunda.ff.iu-  probac ccxcusinl.35.tic4.part- 

dicacum  folui  ,  numcr.  j.ad  ^.&dciureCanonicoindicl.c 

finem  ,  ibi  :  Si  njero  fimt  rc-  dileCli  filij,in  fin.&in  hunc  fcn 

ceptt  coram  iudicc ,  tunc  faciunt  fum  accipi  debcc  ccxcus  in  ditt. 

fdem  tnter  eafdem  ferfinas  m  cap.prarlcncaca ,  dc ceftibus ,  & 

caufa  cwtk ,  W  feruata  diftm-  diOa  lcx  vlcima.  C.  eodem .  & 

Utone  dicix  lcgn  fnalis  .  Q\  dt  idc6  ccflance  racione  prxdida, 

Y  x  fialias 
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fi  alias  arbitri  iurifJitfUoncnt' 
habcrcnt,vcra  etiam  in  eifeflcc 
prxdi&a  Bartoli  opinio,  vt  a&a 
proba:oria  in  arbitrorum  iudi- 
cio  valcant  i  i  n  c  nouo  cxamine, 
quanuis  teftcs  fupcrcflent ,  & 
pars  opponcrct ,  vt  opinatur 
Marcus  Ant.Blanc.de  compro 
mifsis,quxft.8.num.i4.conclu 
^  dcnSjin  arblcris  ftatutarijs  j,qui 
a  ftaruto  iurifiicYioncm  habet, 
iimitari  dccifioncm  tcxtus  in 
di&.cap.pr.r f cntata,&  in  dict. ! . 
vltima.Et  ratiocft,quia  huiuf- 
modi  arbitri  (hcutaiij ,  dicun- 
tur  iudiccs,&habcreiurifdi&io 
ncm  ordinaiiam,vcl  faltem  dc- 
Jcgatam ,  v  t  rcfpondit  Rim  inal- 
dus  confi.  169.nu.17.libr.  i.So- 
cinus  Senior  conh.17.num.  1  j. 
lib.  j.latc  profequicur  idcm  Bia 
cus  de  compromifq.fi.  num.  r. 
&  fequentibus ,  &  dicta  quatft. 
S.ad  fincm,quc  rcfcrt  &:  fequi- 
tur  Mifcardus  dc  probaiioni- 
buS4C0ncluf.33.num.  11.  &  13. 
Infcrtur  icaque/iurc  nouiori  no 
,  15  itnRcgni,pcrlcgcm4»tk«*i. 
l'rbr.4  Comp.cx  lcntcmia arbi- 
tri  nafciactionem  &cxceprio- 
ncm,&  ide6  liodic  candcro  ob 
fcruationcmcfleln  arbirro,ac 
in  iudicc  ordinarlo ,  r :  Itcsquc 
ab  vtro.]Uc  rcceptos,in  alioiu- 
diciocxaminari  non  dcbcnr,  &c 
quoad  hoccorrigi  iurain  dict. 
.c.prarfentac a}&  in  d.l.vlt.ncc di 
iiindrioncas  de  c>ua  ibi^n.  keg- 


no  noftro  admittcnda  cfle ,  co* 
ftantA  aflcrimus.Vt  autem  iu- 
rc  Regio  cx  d.lcgc  Compilatio 
nis  nafcatur  a£io  &  cxccptio, 
cx  co  fads  probatur  i  pcrmittit 
cnim  prxditta  lcx  appcllare  a 
fentcncta  arbitri:quod  ficri  non 
poflct,fi  actio  &  cxccptio  e*  ca 
non  orirentur,vt  cft  cafusad  li- 
tcram  in  1.  1 .  C.  dc  arbi tris,ibi: 
Ex  fententia  arkitriex  ccmpro- 
mijfo  iure  pcjrt&Q  aditi  appcl* 
lari  non  pofte  ,  fcpe  reftriptum 
cH  :  quia  nec  ludicati  aclio  in- 
de  prjtHart  poteft  :  &  itadecla- 
ratibi  Bart.numer.  i.cum  ic- 
16  qucntibus.  Atquandofcntcn- 
tia  arbitri  acYioncm  &  cxccprio 
ncm  producit,in  nihiio  ditfert 
a  fcntentia  iudicis  ordinarij:  <Sc 
ita  patct  cx  Bart.in  di£la  1. 1  .nu. 
4.C.dc  arbitris.Paulo  in  l.pecu 
niam,num.2.rT.fi  certum  pcra- 
tur,Alexan.ibidem,nume.6.& 
Iaionc  nume.  1  i.Bald.in  cap.  r. 
riu-7.dc  contro.fcud.  apud  pa- 
rcs  tcrm .  Concludicur  crgo» 
probationcs  fa&as  Ui  Tenuta» 
prodcflc  in  proprictate ,  ncc 
©pus  cflc  tcftes  itcrum  cxaml* 
nari ,  quanuis  litigator  fuis cx- 
pcnfis  pctaf,  diftin£lionc  rcie- 
cta  ,  an  mortui  vel  viui  tcftes 
fint,&an  fint  iudicia  ordinai  ia, 
vel  arbitraria,abfque  diftin&io 
ncenimnonlblumin  Tenuta, 
fcd  in  omni  iudiclo  pr^di&a  do 
Grinavcractt. 

Supra- 
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i7  !  Supradi&avcroegointelli-      lib.i.Viuius dccifionc  313.nO- 

gorefpcau  reipoflciforis,ai-      mer.j.lib.i.Vcrallus  dccifione 

cerfus  qucm  actio  quoad  pro-  3»  197  part.i.Etcum  cofcfsioom 

prictatem  intenditur  jhic  cnim      nes  alias  probationcs  longe  fu- 
n«       i_      ....  j  •  •  _  _  _  r 


pcrct,  vt  arbitraturBald.in  1. 
cumquis,nume.u.&  iz.C.dc 
iuris  &facYiignorant.  Gratia- 
nusdccifione  i9  3.numcr.4.vct 
cxeoconftat,idem  intcftibus 
rccipicndum  eflc,  vt  fi  iudcx 
contra  cos  iudicaucrit ,  co  ipfo 
rcprobati  cxiftantj  docuit  Ho- 


aclis  probatorijs  in  iudicio  pof- 
fefiorio  Tenutx  facVis  vtl  pote- 
rit,eaproducendo  in  pctitorio, 
ncc  itcrum  tcftcs  in  priori  iudU 
cio  Tenutx  produdos  cxami- 
narcdcbebit,neccos  ratificare 
compcllctur ,  cx  fuperiotibus 
conhderationibus. 
28    Secus  vcr6  crit  refpedu  afto-      fticnf.in  did.cap.luborta,num. 
ris,quiinTcnutavidusfuit,cu  31  2.dumexiftimat,  teftcm  fatis 
pcr  fententia  cotra  eum  in  hoc      reprobari ,  fi  aducrfus  cu  iudi- 
.  fummarioiudiciolatamproba 
tiones  ab  co  fa&x  rcprobatx 
,    mancant,  iuxta  dccilioncm  tcx 
tusin  cap.fuborta,dc  re  iudica- 
ta,idcoqi  in  petitorio  iteru  caS 
produccrcnon  potcrit,ex  glof- 
fa  rcccpta  in  d.c.fuborta,  vcibo 
reprobajfe  ,qua:,quanuis  lcxt.in, 
inftrumcnro  loquatur,&  in  tc- 
ftibus  cius  dccifionem  procedc 
rc  arbitratur,  vt  nullam  corurri 
tcftimonia  in  pctitorio  fidcm 
faciant,fi  cotrailla  fentcntia  la- 
ta  fuit ;  quam  fcquitur  Abb.  in 
cap.vltimOjnume.  i-4-ad  fincm, 
deiuramentocalumnix.  Ani 
charranus  in  ditf.  cap.  luborta» 
,0  mira^vbi  Fclin.numcr.  1 9. 
probationes  quoque  factas  cx 
partium  confcfsionibus  repro- 
batas  &  cxtindbs  pcr  fentcn-. 
tjam  mancrccenfct  PctrusSut 


X9 


dus  confilio  1 35.CX  nume.  128} 


cctur ,  licet  non  afficiatur  infa- 
mia  :  &  adnotauit  Rebuffus 

3.  tomoad  legcs  Gallicas,tra- 
ftatu  de  reprobationibus  te- 
ftium  ,  glolla  vnica  ,  numcr; 

4.  tradit  Magonius  dccifiono 
39.Luccnfi,  num.iy.vcrficul. 
tjuando  (ccundum  ,  Francifcus 
Pcrfonalis  confilio  7.num.22. 
lib.i.& confilio  1.  numcr.  55. 
&  fcqucntibus .  Mcnoch.con- 
iilio  i^.  numcr.  z8.1ibr.  i.Ol- 
drad.  confilio  i9t*  ad  fincm: 
Natta  confilio  394.  numcr.  4. 
Rota  dccifionc  287. ad  hncm, 
lib.  3-part.  3.diucrforum.  Anto- 
nius  Gabrieidc  teftibus,  cond. 
2 1 .  numcr.  1 8.qui  omnes  in  ca 
funt  fcntcntia,  vt  pracdidtite- 
ftcs  ncc  indicium  quidem  fa- 
ciant  in  iudicio  proprieratis.  Et 
illius  tcxtus  in  d.c.fuborta,  dc- 
cifio  fatiscafuinoftro  aptat*r, 

Y  3  cura 
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cum  fccundumopinioncmg!.  Imolanum.z.  AntoniusdeBu 
Ycrbo  reflituto,  ad  rincm ,  priiis  34  trio  eodem  num.z.Sicuc  quan- 
ibi  fuiflei  a&um  poflcflbrio ,  in  do  falli  quxftio  mouctur  con- 
quovi&us((i  pctitorio  agat)in-  tra  inftrumetum ,  &  iudex  pro 
ihumentum  quod  prius  in  pof  inftrumentoiudicac  j  nam  non 
feflbrio  produxerac,  iceru  pro-     pocerlc vi&us  iterum  in  alio  iu- 


ducerc  ncquit>cum  videatur  rc 
w  probatumexprioriiudicio:ca- 
acm  itaquc  rationcdiccndum 
cric,teftes»vcl  alias  probationcs 
in  pofleflbrio  Tenutaj  produ- 
dtas,  iterum  aduerfus  vinccn- 
tem  produci  non  poflc  in  iudi«- 
cio  proprietatiSjCum  reproba- 
ix  vidcantur  per  pofleflbrium. 


dicio  falfitatem  predi&o  inftru 
menco  opponcrc,cum  falfitacis 
quaeftio  iam  vidcatur  per  prius 
iudicium  reprobata,  ex  textu 
in  1. 1  .C.  fi  cx  falfis  inftrumen- 
tis ,  &  cx  1. 1 1  tf.cicul.  1 8.  parc.  3. 
Cuido&rinaenonobftanc  mra 
in  l.diuus.fF.dc  re  iudicaca,&  in 
cegcrticul^C.ftexfaliis  inftru 
mctis,&ceftimon.  &  1. 1  .cic.ztf. 


EtHcccnondifficcar,  Scriben- 

tcs  in  cxpofitionc  illius  ccxtus  3 5  p.3.in  quib'  probatur,ecia poft 

contra  gloflam  fentire ,  adtum  fcntcntiam  quse  tranfijt  in  rem 

fuifle  fimul  in  illo  capicc  dc  pof  iudlcatam » poflc  quem  allega- 
feflbrio  &  pcticorio  j  omncs  ca- 


mcn  coucniunCjiudicemfupcr 
pofleflbriocancum  pronuntiaf- 
ic ,  &  quautionem  proprietatis 
fuiiie  fuipeniam &  nihiJomi- 
mis(quo4do<ftfine  noftre^  con- 
ducic )  non  fuerunc  admifla!  in 
propriecacis  iudicio,  iudicij  pof 
ieflbrij  probaciones ,  canquam 
reprobata?  per  fcnccntiam  in 
poilcflbrio  latam ,  iuxca  fupc- 
rtorem  refolutionem:cuius  opi 
nionis  fuic  Innocencius  in  dict. 
cap.fuborta,num.  1 .  Abb.num. 
7,Ancharranus  num.z.Felinus 
numc.  3.  Cardinalis  ZabarelU 
nunter»  z.nocabili  z.Ioannes  de 
Anaqianumer.4.  Ioannes  An- 
dfeas  num.vlcimo ,  Ioannes  de 


rcinftrumcnti  vcltcftium  falfi 
tacemrhoc  cnim  Vcru  cft,  quan 
dodcfalfonunquam  fuic  difcc 
ptacum:  lccus  vcio,  (i  obijccrc- 
cur  falfius  in  primo  iudicio ,  & 
ea  nOn  obftantc,contra  obijcie- 
tcm  fit  pronuntiatum  ,  &  prx,- 
dictum  iuiiicium  hnitum  fic: 
praedictacnim  rcprobata  fald- 
tas  nOn  potcric  in  alio  iudicio 
deduci,  vt  docuit  AccuHius  in 
l.vltima.Cdcfidcinftrum.vcr 
bo  fipofita,  ibi :  Sed uidetur 
foji  ftntentiam  audirt,  ut  infrd» 
p  ex  falfis  tnftrumentis.  l./.fef  2. 
qu*  funt  contra.So\\it\o:ffic  non 
Jm  tnflrumento  babuit  fidem  w~ 
deXjihificuel  bic  auando  abini- 
tiofuit  dt  boc  qudfitojlri,  quandt 
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non:*t) btcucrafc  cenfet  glof  ideoquc  di5tas  probationcs  itc- 
verb.  opponi,  in  c.  licet  caulanij  rum  producipoflc  ui  petitorio, 
dcprobationibus,ibi:Z)//?m^«i-  vt  ibi  de  earum  viribus  difcu- 
tur  tamenjuia  aut  cjujeftio  dc fal  tiatur,diccn  J  u  m  clTc .  Refpon- 
fimotafuitiniudiao}aut  non.fi  37  detur  enim ,  prxdic~tam  obic- 
jucritmotdtnunquampojleapr*-      Ctionem  tunc  locum  habcrc, 


textu falfi  rciraclatur  jtntcntia: 
&  cfl  fimiiis  glo.  in  1. 1 .  C.  ll  ex 
falfis  inftrum.verb.prxfcriptio 
ne,ibi:  Quiadcfalfohic  nonfuit 
qu*ptum  yfcd th fuit.  Idcmq  uc 
docuit  Bart.in  l.qui  agnitis,an- 
tenumerum  primum.  fF.de  cx- 
ceptionibus.  Innocentius  in  d. 
cap.licet  caufam,num.  i.vcrfi. 
Secus  autem,fi  cffct  mota  tjudftio 
falfiiquos  refcrt  &  fequitur  Gre 
eor.  Lopez  in  di&.l.  1 1 6.  fcho- 
I104. 

'3^  Nec  obftat,(i  dicatur,Tcnu 
zx  probationcs  nunquam  rc- 
probatas  cenfcri  in  iudicio  pro 
prietatis,cum  talis  qualitatis  cx 
ceptiones  in  pofleflbrio  propo- 
ni  poiTcnt ,  qux  altiorem  qux  • 
ftionc,  &c ,  vt  vulgo  loquimur, 
indagincm  defiderarcnt ,  &  in 
pctitorio  opponi  dcbcrcnt ,  ita 
vtneutiquamdicipofsit,  pro- 
bationcslupcrprxdicYis  cxcep 
tionib*  fattas  rcprobatas  manc 
rcin  proprietatis  iudicio;  quali 
non  ideo  lata  fuiflct  cotra  acto- 
rcm  fcntentia,quia  eius  proba-  39 
tiones  non  concluderent,  fed 
quiaad  illudpoilciroriumiudt 
cium  prxdidtarum  cxccptio- 
num  examen  non  p e r tincbat, 


quandodcTcnutatantu  qux- 
itio  crat ,  fccuJum  dccifioncm 


tcxtusindidal.^.titul.y.libr.^. 
Compil.exqualcge  iudicium 
Tcnutx  folum  mcrc  poflcfsio- 
nis  crat ,  &  potitis  facti ,  quam 
iuris,vt  in  cap.  1  .adnotauimus: 
in  illo  itaque  iudicio  cxccptio- 
nesqux  altiorem  requircbant 
indaginem,rcpellcbantur,  & 
ad  iudicium  ordinarium  poficf 
fbrium  remittebantur,  &c  refcr 
38  uabantunpoftca  vcroquam  cx 
lege  decima  fcquenti,dici.tit.7. 
lib.f.Tcnutx  rcmedium  poflef 
forium  cfTcctum  fuit,omncs  cx 
ccptioncsadmittuntur,  quan- 
tunuis  proprietatem  conccr- 
nant,vt  in  cap.5.6.  &  7.  fuperi0 
oltcnd i ,  &  in  cap.  pcnultimo 
traciabitur.  Neccflario  itaque 
fatendum  elt,  probationes  illi* 
qui  victus  in  Tcnuta  fuit.rcpro 
baras  pcr  fentcniiam  mancre, 
cuminillo  iudkio  poflcflbrio 
dceis  fuiflerdifccptatum  ,  nec 
altcri  rcfcruarctur  cognitio. 

Scd  quanuis  prxdi&a  vr- 
gcant  &  notabilia  (int ,  verius 
tamen  cxinVtmo,  in  cafu  Tcnu- 
tx,etiam  ab  eo  litigatore  qui  vi 
dus  in  ca  fucrit,  probariones  in 
Y  4  illo 
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iilo  iudicio  poirdlb 
j 


no  rccep- 
tas>iterum  produci  poilc  in  iu- 


ucrfo  mtcr  ealJcm  pcrlonas 
prxdicta  acta  admitti,&  obier- 
uat  Alberic.  ad  finem ,  &  in  1. 
propcrandum,numc.  1 3.  C.  dc 
iudic.Innoccnt.incap.  caufam 
qux.numer.i.  &  3-de  tcftibus. 
Spccul.dciudicc  delegat.J.  rc- 
ftat  vidctCyVcrG.fednunaurd  om 
n:aaclay  &  dccontumacia.f. 
nuc  nobis  occurrit,  in  tin  c.  Idc 
Innoccn.  in  cap.  confuluit,  nu. 
1  .dc  offic.  ddcgat.  Azo  in  fum- 
ma,ad  fin cm,dc  iudicijs,  &  latc 
difputat  Albcricus  in  l.is  apud, 
cx  num.  1 1.  C  .dc  cdcndo,&  abf 
Cjue  diitinctionc  hanc  fenten- 
tiam  admittit. 

CutvcrifsimaedcHStrinx  no 
obftattcx.in  l.ipadonem.$.qui 
abfolutus.fT.dccxcufat  cx  cu- 
iusdecilionc  contrariumarbL 
tratur  Dynus  ibi  in  princip.iilc 
cnim  tcx.no  locjuiturintcrcaf- 
dem  perlonas ,  vt  in  cafu  quo 
vcrfamur  ,  fcd  intcr  diuerfas, 
proindcquc  probationcs  prio- 
risiudicijinaiioridcmnon  fa- 
ciunt,vt  cx  iitcra  iliius  tcx.clici 
tur,ibi ;  %ron  omnino  depofitiom- 
bus  apud  afia,  ad  remifstonem  al 
terius  tuteU  <vel  curattonis  utc 
turSl  cnim  itcrum  litigator  a  J 
ciufdcm  perfonx  tuteiam  in 
ius  vocarctur/ion  cft  dubium, 
cxccptioncrci  iudicataetuturn 
cflc. 


tfd( 


rrfo 


dk 


lopropnetatis ,  ncc  nouum 


4^ 


tcitium  cxamen  rccjuin,nec  co 
rum  ratibabitioncra ,  ex  tcxtu 
in  l.geita.C.dc  rc  iudicata ,  vbi 
depofitioncsteftiumad  publi- 
cam  formam  redactac  pcrpctua 
habent  firmitarem ,  ctfi  iliain- 
ftantia  pcreat,  inqua  fucrunt 
produc"tx,vt  ibi  cxponit  Accur 
hus  vcrbo firmitatem ,  &  in  l.is 
apud,  fcholio  i.C.deedcdo,  & 
probat  tcxtus  in  l.publicati,vbi 
Doctorcs  communitcr.jC.  dc 
tcftam.docctBaldus  in  di&.J. 
gefta,n  U.4.&  5 .  vbi  ait ,  attcfta- 
tioncs non publicatas  fidemin  41 
alio  iudicio  faccre  nopoilcjpu- 
blicatas  vcro.vt  In  cafu  dc  quo 
agimus ,  fcmpcr  firmas  manc- 
re,abfjuc  dhtin&ionc  poifcilb- 
rij  &pctitoriji  &an  producan- 
tur  a  rco,vcl  ab  a&orcjcum  nul 
lius  rclpcdu  reptobate.  cefean- 
tur  in  alio  iudicio;  &  antccum 
ecnfuit  Accurf.in  l.vcl  ci,  vcrb. 
patiatur.S.qux  in  fraudcm  crc 
ditorum,qucm  rcfert  &  fequi- 
tur  Salicet.in  dicU.gcfta,num. 
4.Paulus  num.  i.Petrus  Phiiip- 
pus  Corn.num.^.vbi  rcfcrtopi 
nioncra  Do&orum,  qui  ccn- 
lenca&t  gcfta  coram  vno  iudi- 
ce ,  coram  alio  fldem  faceic ,  fi 
fitfucccflorincodcm  tribuna- 


li.Verius  tamcn  ipie  putar,  ctia  4*  Ncquc  rurfus  obftat  rcx.  in 
in  alio  iudicio  &  tribunaii  di-     U4tiiuJkatum  foluUbi ;  Qum 
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lite  mortua,  nulla  res  fit  i  accipi- 
tur  cnim  iliius  tcx.  dccifio  in 
his  qiiac  concernunt  caufx  ordi 
nationcm,non  vcro  dccifione, 
vtincafunoftro  fuperius  dixi- 
mus,&  omnes  in  illius  legis  in- 
terprctationc  communitcr  no- 
tant. 

'  43  Ncquevltimo  adrcm  facic 
dccifio  tcx.in  dict.cap.  iuborta, 
dc  re  iud.  loquicurcnim  in  in- 
ftrumento,quod  ea  rationepcr 
fententiam  reprobacum  dici- 
tur,quia  ibicx  nullaaliacaufa 
ientcntia  fuftineri  potuit,  nifi 
cx  inftrumenci  reprobationc. 
Idcmq-,  diceremus  de  alia  qua- 
libetcxccptionc&:  dcpofitioni 
bus  tcftium,  finc  quoru  repro- 
bationc  fentctia  fuofilterenon  ^ 
poflctjcjuo  cafu  procdiitla  fcnte- 
tiaexdudit&reprobat  exccp- 
tioncm,inftrumcntum,leu  alia 
probationemjfccus  vcro  cft  in 
cafu  Tenutar,  na  quauis  omnia 
incerdi&a  poflcflforia  in  eave- 
niantjadmixtioncmq-,  propric 
tatis  habeat ,  fecundum  dccifio 
ncm.l.io.titul.7.1ib.5.Compil.  45 
(k.  in  eius  intcrprctatione  fu- 
perius adnotata in  cap.  1.5.  & 
6. non  tamcn  ita  plcne  in  ca  de 
dominiocognofcendum  cft.ac 
fi  principaliter  de  eo  quceftio 
ciTct ,  cum  proprictatis  exada 
&principalis  cognitio  adfuprc 
mum  Regium  Senatum  non 
pcrtincat,  v  c  ibidcm  dcmoltra- 


uim';fequicurergo,excepcionu 
cognitioucm  cacice  viJcri  tcfcr 
uatam  iudicio  proprietaiis,  & 
dc  cis  non  fatis  fuiiic  cognicum 
in  iudicio  pofleilbrio:  alioc]ui 
cnim  non  rcmictcretur  ad  alios 
iudiccsrilludnanqucrcmittidi 
cicur  ad  aliud  iudicium,dc  quo 
inprimocxactcnonfuic  cogni 
tum.Hottom.&  Briionius,vcr 
bo,rtmitrere.  Proindequc  pro- 
bationes  fuperprjsdictis  cxce- 
pcionibus  in  poilcllbrio  faclas, 
iterum  proJuci  poflj  in  pccico 
rio,vc  ibi  cxa&i*  lisdifcutiacur, 
&c  dominij  quxftio  abfoluatur, 
defendcndum  eft;qux  fcntcn- 
tia  fatis  probacurin  l.quo.l  in 
dicm.§.ii  racionem.fF.  dc  com- 
penfation.vbi  cxccptio  compc 
lacionis  no  incclligicur  rcproba 
ca  per  lcnrentiam ,  ccfi  concra 
cam  opponcncem  fic  iudicacu. 
Etratiocil,quiaexcepiio  prar- 
dicta  mcrica  quoquc  caulx  rcf- 
picic,6c  ibiopponi  pocclt,&  fic 
vidccur  rcfcruaca  adexecutio- 
nem  fcntcncix,aqua  nunquam 
rcmancc  reprobata  cxccptio, 
quando  ipfa  fentcntia  fubiilcc- 
rc  poccit  abfquc  cxccptionis  rc 
probatione:  argum.l.fancimus 
C.dc  ceftam.&  cap.cum  rcnun 
tiacur,3i.qua:ft.i.docec  Barc.n. 
z.ind.l.quod  indiem.J.i.Abb. 
numc.  9-in  dict.cap.  fuborta,&: 
vcrobiquc  Doftorescommuni 
terjAccur.in  1.  pen.ft.de  his  qui 
Y  j  funt 
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fum  fui,  vcl  alicni  iur.  latc  Ro- 
man.confi.4  r  2.  Angclus  confi. 
200.&  2  ly.pcr  tota.Alber.in  I. 
fin  autem.  §.  ii  quocunquc.  ff. 
dc  negot.  geft.&  in  di<it$  .fi  ra- 
tionem,ad  fincm,(ignantcr  ln- 
noccnt.in  cap.vltim.nu.2.  vcrt 
fid  cmtra  pcnarnus ,  dc  ordine 
cognicion. 
47  Silcntio  tamen  prxtercun- 
dum  non  eft,  prxdictam  dodrri 
nam  limitandam  efle.quando 
(entcntla  incompatibilis  fit  cii 
ipfis  probationibus,  tunccnim 
dict,x  probationcs  rcprobatx 
rcmancc  per  ipfam  fcntcciam, 
ex  adduclis  a  dccifionc  Rotx 
Genucnfis  io3.num.i.&  aCa 
chcrano  Pcdemont.^.numer. 
3.  Magon.  decif.  3.  Florent.nu. 
16.  &  a  loannc  Garcia  de  nobi- 
litatc  glof.  1.  in  exordio,cx  nu.  • 
i9.Ruinoconfi.7i.cxnumc..4. 
lib.5.Parladoriolibr.z.cap.vlti. 
§.  1  T.ampliationC4.numcr.  1 8. 
4.8  £xquoinfertur,quodiamdii- 
ccptatum  vidim* ,  fi  in  cauia  & 
litc  nobilitatis  quis  cam  proba- 
ucrit  maiori  teftium  numero, 
&  Fifcalis  Rcgius  alicjuibus  te- 
ftibus  actorcm  plebcium  elTc 
probct,&  a  Iudxis  dcfccndere 
ex  partc  illa  qux  nobiiitatcm 
tangit,&  hac  probationcnon 
obftante,  infauorem  nobilita- 
tis  iit  pronuntiatum,tunc  prx- 

,quxinrem 
nijt.rcprT  " 


teftcs  non  folum  dcponcntcs 
contra  nobilitatcm,fed  &  dum 
dcponunt  dcfanguinis  macu- 
la,proculdubiodiccJu  eft.  Et 
eft  ratio,quiahoc  caiu  fcntcntia 
cftincompatibiliscu  ipfispro- 
bationibus  partis  aduct  (c,aam 
filitigator  a  Iudxis  dcfccnde- 
ret  per  lincam  patcmam,vt  tc- 
ftcs  contra  cum  dcpofucrant, 
nobilis  dedarari  nequaquam 
potuiflct,vtadnotauit  Montal- 
uusinl.4.tit.2.1ibr.4.Fori,  &in 
l.a.tit.3.1ib.4.  vcrbo  t6rnadizj>y 
Grcgorius  In  1. 3-tit.  1 3.  part.  6. 
verbo  rawjvrw.Otaloradc  nobi 
litatcz.par.^.partisex  nu.  16. 
&c  4  part.princip.cap.9.  Ioann. 
Garciadc  nobilitatc  glof.7.  nu. 
1  9.Catcra  in  quxftionibus  cri- 
minalibus,cap.z.numc.  1 1.  Pe- 
laezdcMiercs  i.par.quxft.  5 1. 
num.3o.Guticrrcz  lib.  3.  pratl:. 
quxft.  i4.num.99.Quibus  con 
duncunt  adnotata  a  Do&ori- 
bus  communitcr  in  di&  cap. 
fuborta,dum  ccnfcnt  ,quando 
fcntentia  lata  fupcr  principali 
non  potcft  iubfifterc,  nifi  intcl- 
ligatur  clfc  pronuntiatum  fu- 
per  incidcnti,  tunc  lententiam 
videri  elidcrc  &  rcprobarc  il- 
lud  incidcns :  qux  cft  dochina 
mirabilis  Antonij  dc  Butrio 
Ibidem,num.ii.  Abbatis  num. 
J.&fcquentibus,Felininumer. 
3«&  4.  Alcxandri  deNxuoer 
Humc.  1 6.  Cum  ergo  fententia, 

nobiiita- 
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nobilicaiis  non  polfcccfTe  vali- 
da,macula  Iudxi  languinis  ma 
ncncc.cx  ncccilaria  confcqucn 
tiadicendum  e(t,  pronuntiacu 
fupcr  principali ,  ad  incu  es  cx- 
t  cn  Ji/illu  Jcjuc  cxcludcrc ,  cum 
aiio^ui  fcnccncia  lultincii  nc- 
qucac ,  vc  doctc  conddcrauic 
Anciiarranus  in  cap.  cum  dilc- 
ctus.num:.  1 3.  &  de ordine 
cognicionum. 

Exquibusconftanccr  dcfcn 
dimus,  in  tcrminis  laudabilis 
itacuci  puritacis  fanguinis , vcl 
Ordinis  militaris ,  in  quo  puri- 
tas  languinis  fimul  cum  nobili 
tace  requiricur,no  polfc  produ- 
ci  aducrfus  prxccnforem  cciteS 
illos,  qui  in  lite  nobilitatis  fux 
contra  eum,  vcl  cius  alccnden . 
tcs  dcpofucrunt  ,  &  ccftificati 
func  cx  parte  Rcgij  Fifcalis  ip- 
fum  prxccnforem  ignobilcin 
&  ludxu  circ  cx  (tipicc  <5c  pro- 
iapia  patemajnam  cum  in  prc- 
dicto  iudicio,  non  obuantibus 
prxdi&is  dcpolicionibus,in  fa- 
uorcm  illius  qut  nobilicatcm 
contcndcbar,  fit  pronuciatum, 
&icntciuia  hxcin  rcmiudica- 
tam  tranficnc-,ipfa(inquam)rc 
iudicata  ik.  cius  auctoi  itatc.pr^ 
dic1x  fcilicet  incompatibiiiia-r 
tis  racionc  ,  cxtinctx  prorfus 
funtprxdi&x  dcpofitioncs, 
pcrbidchabciuur ,  ac  fi  pr<cdt<« 
ii\  rciles  non  dcpofuilfcnrrpro* 
bationcsicaqueuQUX  requiruii 


'  r 

"  1 


tur  ,  ncc  vctciibus  reprobati* 
vti  po;e*ic  Comliiaiiuscuico- 
milla  fueric  nobiiicacis,  vd  pui  i 
tisfanguiniscognicio,  fi  excis 
fanguinis  maculam  &:  labem 
deduccrc  vditj  alias  cnim  ip- 
fa  res  iudicata  vi&o  proficcrct, 
aducrfus  iuris  rcgulas,&dcci- 
fionem  tcxtus  in  1.  euidenter. 
n.  de  exccptionc  fci  iudicacx, 
ibi:  Euidemer  enim  ini<jUif<tmi 
cjJ,profcere  reiiudtcau  exceptio 
ncm  eicotrayuem  tudicatum  eft. 
5 1  Prxdi&i  itaque  ceftes ,  &:  canl 
depoficioncs  nondebcncaprx 
dicto  commillariocdi ,  cxtrahi 
&  compulfari  concra  prxten- 
dcncem,  &  fi  defa&odcducan 
tur  &  extrahantur  a  licc  &  pio 
cclTu  in  quo  di&i  tcftcs  depo- 
fucrunr,  nulla  fidcs  cis  adhibcu 
da  cft.ncc  vllum  indicium,  ncc 
pro.lumpclocxhorum  tcftium 
dcpofitioncpotcuaflumi  con- 
ira  prxtcnioicm  »  cum  ,  vO 
diximus,pcr  fcntcntiam  repro 
bati  prxdicti  teucs  mancanc,vc 
notabilitcrarblrrarus  fuic  Ma- 
gon.dccihonc  Luccnf.  39.  nu. 
1 7-iki :  Quando  fecundutoi  tus  te- 
ftes  ncn  admittunturfi  iontra  pt  o 
bibitiit.tm  ttcipiamtr  ,  ncdum 
r.cn  prcbam  i  ftd tietjue  tndicium 
^uidtm faciuntthec  m  aliquo  tudi 
tatts  reltgiontm  inftruuhttTvtdi- 
ttt  Qldradui  conjt.i  zs>.  ad  fncm, 
ft)  tradtt  Salicetuipcft  Haldum 
wlfcrttci.  £.  de  tcjukui ,  ttf.fr* 
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rrat  VfalM  confjft  caput  mtjui 
ftimStWtm^  Hactciu*  Mago 
iiius ,  &  iJcm  conluluit  Perfo- 
nalisconii.7.nuni.:i.1ib. i.  ibi: 
SVj!  n  Itcct  ttfes  <jui  femel fuerut 
admifstydckrentfacete  alitjuam 
frobatwncmtdato  tjuhd  nondehc- 
rent  admitti ,  fecundum  Tiart.  in 
Lmaritus,dc  ju^sliondfus ,  illud 
non  procedit/juando  examinatwr 
illc  cut  lcx  rejifiitrfuta  tunc  nulla 
jidemfacitfiec prohat.  Cumcr-  ' 
go  his  telubus  rcfiftat  dcciiio 
textus  in  dici.cap.fuborta,&  eo 
rumdcpofitioncs  cx  toto  illius 
capitis  cotcxtu  rcprobatx  fub- 
fiiiant,vt  fupcrius  olTcndi,  pla- 
nc  fcquityr,nullam  cis  fidcm 
adhibendam,vt  adnotauit  glo. 
ibiiVcrbo.r^r^^r/illisvci  bis: 
Sic  tcftis  reprcbatur  co  ipft  tjuod 
iudex  contra  eum  iudicat :  argu- 
mento  fip.  dc  ordme  cognition.  cu 
ddcclus*  m  fnc>ft)  bt.*  (jui  notan- 
tur  infam.  Lucius ,  cjua  glolTam 
Abbas,Ho(Ticniis ,  Ancharra- 
nus,&  omncs  vctcrcs  &  rcccn- 
tiorcs  Doctores  fccjuuntur  in 
locis  fupra  citaiis  ,  qui  cxjftU 
mant.corum  tcftium  pcifonas 
infamia  non  affici  ;  corum  ta- 
mcn  attclTationcs  omnino  rc- 
probatas  &  cxtinclas  cilc,  &  do 
cct  Francifcus  Pcifonalis  vbi  fu 
pra,confi.  i.nume.5  5-&:  56.vbi 
*Z  amplius  notat ,  tcflibus  repro- 
batis  a  iure ,  ctiam  cx  confcnfu 
partis  non  dcbcre  alicmam  fidc 


adLibciii  ckcxpcnditMenoch. 
confi.i^.numc.iS.libr.i.Etde- 
niquecondudo,probationcs  a 
iurc  rcprobatas  &  damnatas  iu 
diccm  admittcre  non  dcbere, 
fed  cas  prorfus  ab  co  repcllcn- 
das  &  elidendas  >  vt  dcdarauic 
Rotadcciuone  287.  adfinem, 
lib.3.part,3.diuerforum.  Anto 
nius  GabricldetefTibus  concl. 
21.num.18. 
'  Ncc  obftat  huic  verifsimx 
dodrinxjfi  dicatur,  hoc  procc- 
derc,fi  fcntcntiaitcrum  cflet  fc 
rendacontra  ipfum  prancnfo- 
rcm,  tunc  cnim  de  fli  ido  iuris 
rigorc  tefles  rcprobati  ci  officc 
rc  ncquircnt ;  lecus  vcro  cflc  in 
hoc  ludicio  fummario  ,  cjuod 
vulgus  informatiuum  appel- 
lat,quod  non  fubijcitur  iuris  re 
gulis.cum  folum  hi  tcfTcs  com 
pulfcntur  ad  inftrucYioncm  ani 
mi  iudicum,  fimilescjuc  fum- 
marias  cognitioncs  dc  commu 
ni  flylojiuiis  traditionibusre^ 
pugnarc ,  &  alijs  ordinarijs  co- 
gnltionibus  opponi,probatup 
ex  co,quia  in  cis  pars  non  cita- 
turinec  praedi&c  probationes* 
rccipiuntur  anic  tabcllioncm 
&  pcrfcr.im  publicam,nec  da~ 
tur  copia  teftium,  ncc  depofi- 
tionum ,  &  cx  eis  indicium  &c 
praefumptio  fumitur  cotra  tcr- 
tium  cjui  non  litigauic ,  nec  dc* 
fedus  opponuntur  contra  cc^ 
llcs,licctininiid  fmciliius  cjui 

prxtcn- 
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bandumdctur,ncc  pubfccacio 
fit  probationum,  ncc  caufo  con 
cluditur,nccinftrumcta  rcpro 
bantur ,  ncc  minori  rcftitutio 

conccditur. 

Rcfpondctur  cnim ,  prxdi- 
cla  accipicnda  ellc  quoad  folcn 
nitatcm  iudicij.que  deficit  in  fi 
milibus  cognitionibus:  nihilo- 
minus  tamen  debct  iudicari  fc- 
cundum  iuris  regulas  &  prxcc 
pta ,  iuxca  1.  i.C  de  noxalibus. 
c.  cum  dilettus,dc  confuctudi- 
ne.Alcxan.confi.  19.  numer.  4. 
lib.  i.Pariliumconfi.i  ic.n.38.  jtf 
lib.  3.Roland.confi.^7.  numcr. 
86.1ib.  3.Bart.in  l.iudiccs,num. 
3.C.de  iudicijs.  Bald.  in  1.  prx- 
fcriptioncnum.  3 1 .  vcrfi.  m  ifto 
cafu,Sc  ibi  Barbatiam ,  in  addi- 
t\on\b\is,\crbJnnccentius,  C.  (i 
contra  ius  vel  vtilic.  pub.  Mar- 
fil.in  Rub.de  probationibus,n. 
44.Pctrum  Surdum  dccil.  ^77» 
num.io. 

Et  in  cafu  noftro  hoc  procc-» 
dit  vrgcntiusicum  gratia  &bc- 
ncficiurriPrincipis,qui  infig- 
i\ia  Diui  Iacobi,Alcantarx  vcl 
Calatraux.alicui  nobili  conccf 
fit.probationes  r/raeccdat:  fi  hx 
itaquefccundum  iusnon  reci- 
peretiir ,  ?ufcrrctur  ius  acquifi 
tumexprxditfagratia&  con- 
cefsioncrcdamante  legc  u  §• 
in«rito,&  §.ftquis  ^Principe. 
iacquid  in  loco  publico,  &  r<j 


lisiuris,&  vulgari  iurisprinvt- 
piodc  iurcqujLlitonon  torlen- 
do.  Et  in  iurc quxfno  auferen- 
do  maior  ratio  viget,  quam  li 
quxfitum  non  fuillct ,  cap.  fu- 
perhis,deaccuiationibus.l.in- 
famia.C.de  decurionibus ,  ibi: 
"Non  ettam  ttbt  qujtjitum  autnuc 
)Wr*>w.l.vltima,verfi.ww  cmm 
par.C.  dc  codicillis,cap.quem- 
admodum,de  iurc  iuran.lnno- 
ccntius,&  Abbas,&  Dodores 
communitcr,in  cap.intcr  dile- 
ttos,dc  cxcefsibus  prxlatoru. 

Dcindcquia  prxdi&x  gra- 
tix  rcgularitcr  fiunt  ob  mcrita 
&  fcruitia  rccipicntis  i  quod  & 
dc  morc  fuitantiquorum,vt  bc 
ncmeritisinfigniatribueictur; 
vndc  fciibic  Tacitus ,  Durcta 
fmjfe  Warcijfo  qudftcria  mftg- 
nta  a  Claudto  C/fare  ob  ems  me- 
rita.tk  ab  codem  infigma prttu- 
rd  frijpmodecreta fuijfr.bc  inii- 
gnia  milicaria,Reealia,  Cofula 
riave,qmb'  acies  ab  acie,  cqucs 
ab  cquitc,Rcx  &  Conful,  &  Sc 
nator  a  viro  priuato  cognolci 
&  difccrni  debeat  ,  ob  mcrita 
incrodu&a  fuiife,rcfcrt  Virgil. 
lib.i.  Danaumjj  mfignia  nobts 
Aptemus  Clypcos. 
Liuius  lib.  1  Jpfe  enim  iUe  nofris 
dt  coratus  injigntbus  magntfce  m 
cedit.  Salluft.  Cumfaciiusatque 
txlijs  Jmperijinfigntlus  adMan- 
iium  in  CtftratendUi  Quod  & 

Ouidius 


Digitized  by  Google 


I 

4 


3  jo  DcTcnutaJeu  remed.pclTtflor. 

OuiJluscommcmoratt.dc.ir-  caufahonoris,qucgrjuIparatuf 
IC,  &  Cicero  3.  PLiiippica,  vc-  58  CrirainaiUnquacxjuris  praxc 
ftcsquc,vcxilia& aliaquae  feiu  ptisiudicarcoportet.nonverci 


tur  ab  his,ab  alijs  dlicreca  &  di- 
ilinila,  vt  noki  pofsint  cuius 
finr,&  ad  quos  pcrtineant,infi- 
gnia  dicunturi^ux  cum  remu 
neratoiia  fmt ,  caufc  onero- 
£x  naruram  habent.  Mandcl. 
Albcn(.conii,29o.numcr.i2.& 


57 


cx  libero  arbitrio,vt  teftatur  Sc 
baf.Mcdicistit.2  opuf  ^.fuoru 
tradaruum  ,  fol.  3  iq.  Alcxand. 
Raudenf.confi.^c.numcr.  575. 
Carol.Tapia  in  l.vltim.dc  con- 
Hitution.Princip.i.part.cap.9i 
num.83.Ciaud.Prat.dcrcguli$ 


conf. 3 3<*.num.5 .lib.x.Ioanncs  5?  iuris,lib.  1  .tic^.fubcap. r, 

Vlterius,quiaquancunuis 


Garcia  in  traftatu  dc  donation. 
reinuncrator,a  num.^.Mafcar. 
dc  probacionibus.i.part.concl. 
1  S6.&C  1 87.Patct  crgo,in  his  & 
fimilibus  cafibus  fccudum  ius 
iudicandum  clTe ,  ita  vtproba- 
tioncs  ab  co  reprobatx ,  ncc  in 
fummaria  &  Cxtraordinaria  co 
gnitionc  rccipiantur,vt  in  pro- 
pofito  adnotauit  Hippolytus 
IUminalduscon1i.398.num.  3. 
Scbaft.  Medices  dc  diffinition. 
1  .part.num.  1 5-Fcrretus  confi. 
275.numc.7.  Mcnoch.de  arbi- 
trarijsjib.i.quxft.^.num.  30. 
Cxlar  Bartius  decif.  1 5 1.  num. 


fummatim&cxtraordine'  pro 
ccdatur  in  Coniilio  Rcgio  Or- 
dinum  militarium,  quoadordi 
nationem  caufas  accipi  debet; 
quoaddeciiioncm  vcro  ius  ob- 
feruari  &  cuftodiri  oportct ,  vc 
in  indiuiduo  ccnfuit  loan.  Rc- 
dindc  maiefhte  Principis,  ver- 
bope  r  legmmos  tramttes ,  num. 
172.&  199.  &duobusfequen- 
tibus.  His  accedit,nam  ad  hoc 
vt  teftibus  rcprobacis  akerius 
iudicij ,  in  hoc  fummarifsimo 
Ordinum  militarium  iudicio 
fidcs  adhibcrCtur,opus  crat  fpe 


 —  -      -  —  *|VVIM  W  J  cl  l,  1  t  'C 

i.Farinaciusconf.8i.num.i62.  60  cialiftatuto  &dccretOjaIioqui 
vbi  id  anipliac,cciamfi  clTct  con      cnim  fempcr  cft  inhsrcndum 


cclfaiudici  libcrapoteftaspro 
ccdendi- nam  fcmpcr  intelligi- 
tur.vt  ius  obieruarc  dcbcat;cra- 
ciic  Dccius  in  l.lcgcm.numc.  7. 
C.depadtis.Gambara  tratl.dc 
ofricio  lcgati,lib.  8.num.48.Fa- 
rinaciusqiKcft.i  1  i.numc.390. 
Ancon.dc  Eutr.  cra&.dc  notor. 
artic.4.nuaicr.i6.prxcipucin  $t 


iuricommuni,donccid  limita 
tum  inucniamus,cap.2.  decon 
iugio  lcproforum  ,  in  finc ,  ibi: 
Cuipracepto  nuila  m  hoc  caftt  ex- 
ceptiomuemtur^kt\z  Iafon  in  1. 
ex  quacunquccx  num.3  3.  ft.  i 
quis  in  ius  vocatus  no  icrit,Ca- 
ftillodc  vfufruct.c.<52.n.5.&^ 
Imo  CiG  tn  pra:dicto  Ordinp 

'  mili- 


Digitized  by  Google 


Caput  Trigefimumfecunclum.  3  j  1 


milicariumConfilio  ftacutum 

circt^vtCommiilanj  quafcun- 
quc  probationcs  rccipcrcnt,  rc 
duci  debcrct  ad  cas  probado- 
ncs  qux  a  lcgc  non  fuiflcnc  rc- 
probacx,vcl  pcr  contrarias  pro 
bationes  exclufx ,  vt  fignantcr 
fcripfic  Baldus  in  l.i.§.hlius.rT. 
cju  i  facisd.coganc.ibi:  Ex  hoc  no 
tas<jubd fi fiatuto  caueretur,<fubd  $  ^ 
omnia  lauda^qualttcrcunque  Li- 
tatmandarentur  cxccutioni ,  hoc 
dcbet  tntelitgt.dummodb  fubffiat 
dc  iure/vt  tn  /.  dtuus.jf.dc  mtlitA 
rt  teftamcnto.ldem ft /iatutum  di 
catyQubd  contramagnatcm  fuffi- 
ciat  (jualifcunqttc  probatio  j  nani 
dcbet  effe  talts  probatiorfud,  de  iu 
rc  njaleatiff)  <jnod  non  Jtt  remo- 
ta  per  probationem  contrarij:c[u$ 
doitrina  fatis  coducic  quxftio- 
ni  noftt£,cum  cx  ca  deducam\ 
vcquanuis  Rcgium  Cofilium 
&  eius  Commiirarij  pofsint  in- 
ftrui  cx  qualicuncjuc  probacio- 
ne ,  ita  tamen  accipiendum  fic, 
nifi  prcdiccx  probaciones,licec  *4 
alias  quxcunquc  fuftkcrcnc,  cf 
fcnt  victx  &  reprobacx  pcr 
alias  pleniorcs  probationcs.iux 
tacaLum  Baldiind..$.  fi  filius, 
qucmfequiturBurfatus  confi< 
ioi.num.ii4.1ibr.2.Hippoly-, 
tus  dc  iVLtii  Cilijs  conli»8 1  •  n  11111« 
72  &  fcqucncibus.laf.c0nfi.tf3» 
num.  1  o.lib.  3-Rcbu  ffus  in  l.crcj 
dirorcm,colum.4.dc  verb.  fig- 
nihc.Mandcl.Albcn.c0nf.i7tf. 

***  .  i 


num.j.lib.i.dc  conf^n.num. 

1 3.  libr.  3.  qui  aiunt,vt  quanuis 
iudcx  cx  qualicunquc  proba- 
tionc ,  ctiam  impropria  &c  im- 
pcrfcdta,pofsic  detcrminaremo 
tamcnhoc  liberum  arbitrium 
cxtcndcndu  ad  qualcmcunq  uc 
probationctn,qux  Cx  alia  pcr- 
fecta  reprobata  fit,vt  in  ca(u  no 
ftrorquibus  addimus,legc,  fty- 
lum,ftacucum,  vcl  confuctudi- 
ncm ,  vt  in  caufis  arduis  (  ucuc 
eftquxltio  ftacus)credacur  vni 
tcltij  vel  famx,vel  probacioni 
cx  alia  rcprobata  probationc 
defumpt$,extra£tc;  Sc  dcductc^ 
nullius  roboris  efic,canquam 
contra  legem  &  rationcm,cap. 
confuctudo.  1  .diftindtionc.l.cu 
rado.ff.de  bonis  damnatorum» 
Cap.critautcm  lcx.4.  diftin&io 
ne,vbi  Scbaft.Medic.  num.  1 1. 
6c  iz.Idcmdclegibus,z.par.q. 
itf.num.3.Iaf.in  auchcn.fi  qua 
mulier,an.  i.C.de  facrofanft. 
Ecdcf. .;  ; 

Rurfus&adijcimus/iudicis 


opponi 

lcgisprxfumpcioni,qux  afsi- 
ftic  fcncencix,qux  tranfuc  in  rc 
iudicacam,&  rcpro'oac  &  clidic 
probacioncs  c6craiias;  finc  qua 

.vcfui 


fctfubfiftcrc^ 
bamusrprobaciones  enim  cunc 
dcmum  func  arbitrarix ,  quo- 
tics  hincinde  inuiccm 


j j  2  DeTcnuta/cu  rcmed^oflcflbr. 


aliamexckidit  ficrcprobat,  vt 
probat  textus  in  cap.iudicet.  §. 
t.  \.  cjuxft.7.  Cafsador.  libr.  3. 
cpift.zy.Baldus  in  cap.vigilan- 
ti,n  um.  5 .  vcrficnec  debeo ,  &  in 
cap.vltimo,num.6.  dc  prxfcri- 
ptionibus,&inl.i.cx  numc.  1. 
it.de  arbitris  Anton.Natta  con 
fil.5  8  5  .numc.  i.&c  fcquentibus, 
libr.  3.  Mcnoch.  dc  arbitrarijs, 
lib.  1  .quxft.14.pcr  totam,& cc 
turia£.cafu  5  26. a  nurrie.^.Ful-t 
uius  Pacianus  confil.  1 3.  cx  nu.» 
x  3.Iacob.Omphalius  lib.  3.ciui 
lispolidx,cap.3.cxnu.7.  Eue~ 
rar.B  1  ojic  ccnturia  1  .cap.z. 
£5      Itcm.nec  illud  omitto,  ca 
cjux  in  militibus  Diuilacobi, 
Alcantarx  &  Calatraux  dixi-< 
mus,cadcm.quoique  procedere 
&  vigcrc  in  militibus  Bcati  Ioa 
nis,&  in  militibus  fari&a:  Ma<  *7 
rhc  &  Montcnx,cruos  duos  Oc 
iiincs  Iacobus  Rex'  Aragonix 
in ll i tui r , 8£  v t r an quc  mmtiam 
Gregotius  IX.  approbauit,cu 
hi  omhibtrs  eadcittm-iiJtccra-  ;  > 
tio:  &  fic  cenfuit  Ioan.  Rcdin 
dcmaieft.Principis,  vcfbo  ,per 
hgutmcstramites^mx,  r$*;C  haf 
fitneus  in  Catalogo  gloiix  mu 
dh  s>.  part.  4.&  9;confideraticft 
ne*  Yolaterranus  in .fuaiantfpi 
peJogiaJib^i-i.cap.O^Mwj^ 


no ,  Legioncnfi ,  &  fimilibus  a* 
Romanis  Pontificibus  confir- 
matis,quibus  cauctur ,  infectx 
nationis  viros  ad  Dignitatcs, 
Canonicatus,aliascjuc  prxben- 
das  in  cifdcm  Ecclefi/s  non  rc- 
cipicndos,vt  Redin  vbifup.nu 
mcr.  io  <  .arbitratur :  nam  cum 
kihis  &  imiilibus  cafibus  gra- 
tia  probationcs  prxccdat,&  Gc 
ius  fit  cjux/irum  his  in  (juos  be 
ncficium  confertur,fccundum 
iuris  rcgulas  prxdi&x  proba- 
ttones  rccjpi  dcbent,  necrepro> 
bati  teftes  in  alio  iudicio,inhoc 
{uminario  fjdcm  facrunt,  nee 
animum  iudicantis  inftrucre 
poterunt,iuxta  fupradi&as  con 
fidcratiqnes ,  &  verum  inteile-. 
elurn  tcxtus  in  did.cap.fubor- 
ta.        .  ii  v. 

'  Et  tanacm  idem  ftatoendu 
erit  in  huius  Rcgni  Ccfllegijs, 
m  quibuYJwiritas  ianguinisre- 
cfuiritur,'yt*opinatur  Redin  in 
oict,  verb.jp*  f legitimos  tramites; 
H.ioo.Egotamen  hac  in  tt  lti 
&ttingueie,  vtfiquispef  prx- 
fematidttern  jpationiyCollegiii 
pf  xccndat;,& fic  tra&ct  cfc  iurc* 
tfuxfito' ,  finiills  obferuatte  fi*,' 
Mcut  in  alif  i  Ordinibijs4e  pf  X-* 
fecndisi  fccus  vcro  iftfCieteris 
^fui  Collcj»iaprxtendUnt,narn/ 
cd  probationcs  prxccdere  de~ 
beant,&  gratia  ncc  prouifio  fa- 
&a  fit ,  iibcra  poccftas  datur 
CQMegio^Comu1arJjs,vt  hod 

cafu 


Digitized  by  Google 


CaputTrigcfimumfccundum:  353 


cafu  animum  cx  qualicunquc  ( 
probationc  inftruere  pofsinr, 
cum  tunc  niillum  ius  quxfitu 
fucrichis  qui  Colfegiu  pr^tcn- 
/dunccnulla  icaque  probationis  70 
lpccics,ctiam  impcrfc&a,  ccn- 
feturcxclufa,ex  Iafonis  doctri- 
naconfi.6  3nu.10.6c  1  i.libr.3. 
Mandcl.  Albcn.c0nf.4n  .n.  1 3. 
Iib.3-Burfat.c0nf.  io  1  .nu.  1 14. 
libr.-i.quod  cxprcfsim  voluit 
Bald.inl.i.J.nlius.rT.quiiatif- 
darc  cogancur,verfic.f xhoc  no- 
ta,\b\:£t  <juod  non fit  remota per 
probattoncmcontrar ij,vh\  docct, 
quado  ius  qu^fitum  fuit  ci  qui 
cx  itatuto  prxtcndit,  tuncad-r 
micti  eas  probaciones,quie  non 

68  fint per  contrarias  probationcs 
improbata:,cuad  rcpcllcndum 
non  fide  faciat  probatio  illa  cul 
ius  non  afsiflit ,  imo  ci  rcfiftir, 

•  iuxta  fuperius  tradita:aliud  ve- 
ro  eflc ,  quamio  rcs  cft  intcgra, 
quoniamqualifcunq*,  probati© 
fufficic  ad  non  admittendurna 
fi  no  eft  ius  quaefitu  &:  pre/ens, 
liberu  arbitrium  locu  habcrc, 
probacl.  3.rT.de  tcftamcn.  Bart. 
inl.Gallus.§.&quid  fi  tantum, 
nu.14.ff.dc  libcr.&  pofth.Mo- 
linalib.i.c.8.n.i8.8c  libr.i.c.7. 
nu.19  BarahonaadPalac.Rub. 
in  Rub.$.69.1iteraI.Diftinaio 
que  iuris  qusercdi  &  qucfiti  col 
ligitur  cx  Clcm.Paftor.vcrf.es ' 
tcru,dcreiudic.Bald.in  l.vlt.C. 
dc  lcgibus.Molin.lib.i.c.7.a.n.  7 
10.&  his  qux  fupcrius  tradidi- 


mus.  Rurfus ,  quia  rcs  iudicata 

inducitprxfumpcione  iuris8c 
dciurc,contraqua  non  admic- 
runtur  probationcs  in  eontra- 
rium,niiipcr  confcfsionc  par- 
tis,iuxra  adnotata  aBald.in  l.cu 
quis,n.  1 2.C.dc  iuris  &  facti  ig- 
norantia,  &  Alexan.  conf.  1 5  6. 
n.6.1ib.2.  Tcftibus  crgocotra- 
rijs  credi  nonpotcft,ncc  corum 
attcftationibus  ftandu  cft,  cum 
lentcntia  indiuidua  fitj  vna  ita- 
q  u  e  fo  la  i  u  r  is  &c  d  c  i  u  r  e  p  r  c  fu  1  n 
piio  ex  carcfultarc  queat.cx- 
tincYis  &reprobatis  tcftimonijs 
quc  ilii  ofhccrc  pofsinr.Bart.  ia 
Lfi  duo ,  nu.  4.  ff.  vti  pofsidctis. 
Bald.in  Lprxicriptionc,  nu.24. 
C  ficotraius.  Nattacofil.524. 
n.28.1ib.3-Hicron.Gabr.confi. 
j49-n.37.1ib.2.Petr.Surd.conf 
1 34.n.9-lib.i.Galiaulaconiil.?. 
cxn.i.&confi.27.cxn.97.  Af- 
flict.dccif  3^3.n.26.Fclin.nu.8. 
&  Deci9  n.  9,  in  c.lket  caufam, 
dc  probationibus,latifsime  Mc 

1.3.n.7i 


cnimcade  rcs  opcrai 
ttucontrariu.contral 
ccrto.$.fi  duobus.rT.comodati. 

Vltcrius,quiaillicuiprodcft 
vcl  nocct  fcntetia,aaa  caufc  of- 
ficcrc  vcl  proficerc  dcbcnr,cap. 
intcr  di!cdos,de  fidc  inftru.Pa- 
cianus  dc  probationibus,  lib.  1 . 
c.5.n.7.Moli.lib.4.primog.c.8. 
n.s.Ioan.Gar.gU^.n.  8.  in  tra- 
ttat.de  nobil.poft  Bart.in  l.fi  fu 
Z   '  pcracus, 
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p;ratus>nuj..&5>dcpign.&in  1. 
lxpc,n.  i2.rT.Je  rciudic.Sequi- 
•turcrgo.cotrarias  probationcs 
tcftiu  rcprobatoru,  nc  rcs  iudi- 
cacaorTcn  Jacur,nocerc  no  pof- 
fc  vincctlmcc  victo  has  prodef. 
fc  probactoncsjcum  rcprobacx 
fintcprobatloncs  tamcn  vinccn 
lis  fcmpcr  exirterc,  cum  fccun- 
dumcasIuJicatufic.Deindevr 
gct,  fi  conlidcrcmus ,  fcntcntia 
Jacam  fupcr  ncbiIicace,quando 
Iicigatum  fuit  cum  Fifcali  Re« 
gio  3c  aliolegicimo  cotradi£tOi 
rc,ius  vniucrialc  induccre  con- 
tra  omnes,ad  inftar  cauf^flacus 
&  ingcnuicatis ,  iuxtal.  ingc- 
nuum,dc  ilatu  homin.vbi  arbi 
trati  fuerut  Bald.&  vctcrcs  fcrt 
ptores.Tiraq.de  nobil.c.  37.  cx 
n  z.Pcrcgr.cfe  fidcicom.art.5  3. 
n.44.  Fabius  dc  Annaconf.89. 
lib.  1  .Francif  dc  Ponte  conf.90. 
n.y.Hondcdcus  conli.  t8.1ib.  1« 
Francif.  Bcchius  confi.  5  6.  ex  n. 
5  5  .F  jchiucus  lib«7.controuerf. 
c.ic^.pertotu.Pctrus  Vimius 
confi.109.cx  n.  i.Couar.  praft. 
q.c.i  3.n.j.Otaloradc  nobil.  3. 
p.io  prin.c.  r  .n.  1  i.Guricr.conf 
i.n.j.&  feqq.Scfljdecif.4.  Ara 
gon'u\n.  1 3.$.  ^o.Pcrcz  dc  La- 
ra  dc  anniucr.lib-i.c4.cx  n.i  1. 
Colequcns  igitureft,c6tra  vin 
ccntenon  pollcopponi.ciia  in 
alio  iu  Jicio  Sc  pcr  diucrfas  per- 
lonas.eaquxoppofita  fucrunc 
in  caufa  &  litc  ingcnuitatis  ita- 
tus  &  nobilitatis,  cum  excincta 


omnino  fuerint  quoadomnes 
pcr  ipfam  rera  iudicatatalioqut 
cnimfencctianoinducerec  ius 
vniuerfale,atluerfus  pr  c.  Jichm 
reccptifsimaconcluiione,  &  ea 
qu x  collcgit  Ioan.  Garc.gU.  n. 
48.dc  gL  25  .n.  8.  &  gloll^o.n.  3. 
Ioan»  Gut.pra6l.libr.  3  .q .  1 40111» 
1 4  i.  Pcrez  dc  Lara  lib.  2.04.1111. 
1 8.Iofcphus  de  Scflc  dccilVc* 
nu.  13.Pecr.Vimiusconfi.top» 
pcr  totu,lib.2«  Alex.in  I.fepe,dc 
rc  iud.n.  1 i]  Aym.cofiorf.  n.7. 
Ronchegallus  in  I.  ex  duobusi 
in  i.n.  37.  dcduobus  rcis.Rota 
decif.  1 32. n.  1  S.diucrf.p. 2.  &  in 
indiuiduohanc  fentcntiam  ai- 
mifit  Pctr.Surd.confi.  547.^.4« 
lib.4. 

74  Nec  huic  op'nioni  contraria 
cft  Lare^  do&rinadc  capcllanijs 
lib.  2.c.4.n.  5  S.ibi:  Sed  quiafepif 
ftme  contmgit ,  tfuod  facla  infbr- 
mattone  efualitatum  pr&tcndcn- 
tis,refultatqubd  (iint  plures  teftes 
deponentes,tnquiJttu  effepurifan 
gutnis,  nb  defcendere  d  Judais 
feu  Adauris/veialijs  maculatts, 
ft)  <}uod pro  tah.andcrunt  ci  re« 
putart,q) ftc  audierunt  d  maiori 
busyftj  funt pauci tefics  quicbtra 
rium  deponunt ,  per  pauciores 
repelhtur^congrutt^tfciamnsde 
ratione.  £t  uidctttr.cos  nb  rcpci- 

4 

iedoSjCU fi attbus probatiomlus  te 
ftiu  cbtraris^prdfcratur  ca pars, 
pre  qua  cfi  maior  numei  u<  tcf.  iu. 
l.j.§  .etufde.ff.de  teftibus.r.  exlt- 
ttrtStdeproiattomh \I.f.  vcrf.ie*. 

etcmm» 
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etenim.^.de fdetcom.c.  /;:  xcj.ra, 
deteftthus.A)  cun.c.cu  caufam,n. 

9-de pr^biit.Brixian  dt fint 
bus  regun:its)c.jg.n.j.Aym.con(. 
S 3  7-n.js  t.<-L-ui  optimc,ft)  tn  ter- 
mints  dcfendit  Oxeda  de  mcopati 
yd.hcncj.  :  .p.c.jj.n.+  t  .Sed  mht~ 
lommus  flijpanucpraxts  contra- 
rtu  oSjerttai  tn  ommbus  Jiatutis 
purttatts  [antutms;  nd  aabtbetur 
maior Jiues mmon  numero tejitu, 
ft)  repellttur prttendcns  aumtut\ 
de  (jteo  nemo  efi  qut  dubttet. 

75  Hxc  enim  opiniocalui  noiiro 
noaptatur.lo.juitur  cnim  pra> 
duhis  Auccor^ua  Jo  cciies  fuc 
rucrecepci  abeo  cui  probacio- 
nes  comiiTx  fucruc,  plurekji  cx 
cis  cfc  purofanguinc  dcpoluc- 
rut,paucio;cn]j  dc  impurojtuc 
enimexiilimac,maio,  e  riuc  ad- 
hibcndaminori  numeroteitiu. 

76  Ec  poteii  ciTc  racio/]uia  pioba- 
tioncs  funr  arbitrarix,cxdoviri 
na  vulgariBart.in  l.Lucius,n.  3. 
ff.  Jc  ijs  ^ui  notatur  infam.&in 
cauiis  nobilitacis  &  puricatis 
(anguinis,plu  rimu  pro  Jcii  iudi 
cis  arbicriu,  ex  Ioan.Gar.gl.  r  z. 
n.  24. 6c  quia  iimilcs  probacio- 
ncs  dcbcnc  ciTe  liquidx ,  &cx 
vtraq-,  pai cc  coniiarc-,  ncc  iuris 
fubcilicas  in  cis  attcditur,  cti  fo- 
lu  fiacaJ  iniiructione  animi  iu 
dicu,qui  propcdi  ianc  poisunt 
cotraprcjteiorcsquado  tcltcs  ali 
qui  aducd9  iphim  deponiir,  ct- 
h  pcr  maiorc  nurneru  cotrariii 
probctur :  animus  enim  in  lioc 


cafu  non  dcbcr  ciTc  dubius ,  fed 
piobacioiiibus  acquiciccrc .  Ec 

77  dcniq:,  probatioillaqux  adani 
mu  rcducitur^dcbccomnii  oca 
rcrc  mentc,cogicai;onc,&aric- 
tlu  veiicaci  conuaiio.l.  i.§  kd 
furioius.l.  3.$. Ncracius.fi.de  ac 
quir.pof.l.i.$.intcrdi&il,  &  §.  ., 

78  cuOjUi.ri.de  vi  &  viarmata.Ani 
mus  cnim  exqualicunr  j  pi  oba 
rionc  Iniiruituri  &  dkcio  Qua* 
/ijcit  jue ,nulla,  ccia  imperfccta, 
piobationc  cxcludit;  quinim6 

7^  &  cafus  improprios  coprchcn- 
dic,vt  docetRcbuf.in  1.  crcdico 
rcs,col.4.dc  vcrb.figni.poli  IaC 
cof.63.ex  n.  i  c.lib.  ^.cjuibus  co- 
ducuc  ca qux  adnoiauit  Macie.  • 
Alb.c6f.4ii.n.i  3.!ib.3.& con£ 
i76.nu.3.1ib.  i.Aciilcnoeft  ca 
fus  noiccr,vbi  (olnm  loquimur 
in  probationibg  inalio  iudicio 
fauis,qux  reprobatx&  cxtin- 
cixiunt  pcr  icntctij-cualioqui 
ca  nopoilct  rcfpcctu  incopati-  ; 
biiitatis  iubiiiccrcjtuc  cnim,  vt 
fcntccia  iubiiicar,  &  rcs  iudica- 
ta  crYcdhis  cotrarios  nopariat, 
tciiiii  depoiitioncs  cVtcltimo- 
nia  itci  u  produci  no  poisut  ad- 
uerfus  vinccntc.iuxta  fupciio- 
rc  rcfolutione.na  lioc  calu  pro- 
bationcs  no  pofsiit  eile  cotraiic 
&c  var'c;,vt  in  cafu  Larc  vbi  fup. 
ita  vt  in  arbitrio  iudicu  fit ,  qua 
vclint  cligcrc ,  licc  t  minori  tc-  * 
iliunumcrofulcita-,funtnaquc 
probacioncs,  dc  quib*  agimus, 
qmninocxcincicj  pcrrc  iudica- 
Z  1  tam» 
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ram,cui  06  porcft  opponi  iudi-  his  fummarljs  cognitionib'  eft 

80  cls  arbicnujlioc  enim  folu  locu  eledta  induftriaperfbnc^ncc  fub 

habct  in  illis  probationib9,qua*  dclegari  potcftjde  quo  Bald.co 

a  C6miiIario,(cu  informatc,  vt  fj.297.pcr  totu,lib.  1  .Raud.co£ 

ica  loquar ,  fucrunt  rccepta,cui  7-n.41.lib.  i.&  fic  ftandu  no  cft 

c6fiditur,vc  ex  tcftiii  dcpofitio  iuramcnto  ab  alio  reccpto.Co- 
nibus&animodcponcJijveri-   '  cluditur  ergo  ex  fupradidiis, 

g  t  taic  cruac  &  inquirat dc  tcftl-  predi&asprobationcs  extin&as 

monijs  itaqj  altcrius  iudici|  &  &  reprobatas  per  fentcntiaquc. 

tcftiuanimonihilhic  Comifla  tranhjtinrcmiudicata,itcrum 

rius  fcire  poteft,cu  ipfc  prxdi-  fufcitari  no  poile  aduerfus  pr$- 

t~tos  teftcs  no  examinauerit ,  vc  tenlorc,vt  docuic  Natta  confil. 

latis  probatur  in  1. 3.  J.idco.  ver  5  i4.n.i8.1ib.  j.Hieron.Gab.co 

fic.  Tu  magis.fi.  de  tcftibus,ibi:  (1. 149.^.  37.1ib»i.Galiaula  con£ 

An  adea  qu*  interrogAueras ,  ex  $.nu.  3.poft.Bald.in  l.prxfcrip- 

tipore^verifimtltarefpodertnt^  tione.n.i^.C.ficotraius  vcl  vti 

cii  teftesa  Comiltario  nofunt  licat.publicam.Etdcniqjadijci- 

%2.  examinati,nodicutur  teftcs,fed  mus.prxdiftuComiirariulaltc 

tcftimonia,quibus  no  ita  xque  no  poflc  vti  probationibus  con 

crcdicur,d.l.3.$.ide  diuus,ibi:  trarijs  altcri^iudiclj.niii vtatur 

T tfttfSfijto  tefttmonijscredtturu,  quoqj  probationlbus  vincccis, 

&  in  §.Gabinio,ciufdem  lcgis,  &  fentcntia  in  cius  fauorcmla- 

\b\;Aliaeft  auUoritas  prafentiu  tajaliai  cnim  refulcarct  iniqui- 

teftiUyolta  tefttmonioru  qu*  reci*  tas  &  ina:qualicas,cum  hec  0111 

I3  tart folet.Mcocfi  infimilUVpro  fciavnococexcufaitafcindi  no 

baticnib9  fcmper  induftria  pcr  pofsint,cum  indiuidua  fint  j  vc 

fon:c  elc&a  cft ,  vt  ab  ea  tefteS  probatur  in  l.in  omnibuS,  fF.de 

cxamineiur,nec  prxdicti  Com  reg.iur.in  c.qucrcci,  de  ofti.  dc- 

millarij  vti  potcruc  alioru  C6-  legJocctClau.Prat.de rcg.iur. 

miirarioru  probatlonibus :  hsec  lib.  1  .c.  1  .tit.  1  .&  copulfatio,cdi 

cnim  induftria  alienaeiret,  &  tio  &c  cxcraftio  adtorii ,  integrc 

no  propria,vt  indiuidualitcr  ce  fieri  debet,c  cupietcs,  dc  clcct 

fuitCaual.Jecif  46.de  cotrac.p.  libr.  rf.Stcph.  Gratian.  difcepr. 

1  .n.  384.Bald.cof  i97.1ib.  1  .pcr  fore.c.  1 2  i.n.28.  CagnoLin  U. 

to;u.  Ale  x.Rau  .cof.7.n.4 1 .  lib.  C.de  ededo,n.  3  5  .&  36.vbi  Bo- 

*4  i.Ecfaculcasquoqjrccipicdiiu  lognci.nu.ip.prscipuccucdU 
ramccupcrfonaliseft,ccgoN.  g7  tiofiatipfiiudici,natucn6 Ju- 

dciurciur.lib.6.exameqi  tcftiu  bitamus,omnIa  integre  c.leda 

cit  quid  induilrialc ,  in  quo  :n  ci£,qus:  ad inftrucndu  clus anj 
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mu  ncccllaria  finc,  vcdoctifsi- 
mc  explicac  Socin.Iun.in  Rub. 
dcnouiopcr.nunrn.13i.Gui- 
do  Pancirol.  lib.i.variar.c.  185. 
CxlarBart.dccif.Bononicf.89. 

88  pcr totam.  Si igitur  omnia  a&a 
cdeda  &  produceda  (unt,  apcr- 
te  coitac,  tcftcs  rcprobatos  per 
fentenria,n6  impedlrcvalorcm 
jpfiusicntcntix,&cr}ctlucius, 
cu,vt  fcpc  diximus,acta,&  fcn- 
tctia  qux  indiuiduacit,no  poi- 
fit  fcindi  &  diuidi,vt  victo  pro- 

*&9  ht  cotra  vincenrc.Rurfus  addi- 
mus,opinione  Pcrczdc  Lara.Ii 
cct  ad  rc  dc  qua  agimus,no  pcr 
tineat,improbari  tamc  pcr  Hie 
rony.de  Ccuallos  lib.4.  comu- 
niucotra  comuncs,q.9oo.n.  84. 
ibi:^r  <]uibi<s  ,falua  pace ,  uenit 
teprobada  optnioPerczjj  deLara 
ltb.2.de  anntuerf.c.+.n.to.njcrfi. 
fed quia  fdpifstmcfvbt  nefcio  <]uo 
ittre  tntedttdcfenderc,fine  le^e  nec 
au£lore„neq\  rationeconc/udenti, 
Jid  folum  ex cofuctudmctfuod tn 
probattonibuspurttatts  fanguints , 
tjuando  a^iturde  probattonenjt 
autsnb  defcendat  ex  famtlta  lu- 
dxoru ,  hjcI  MaurortCyper  teftest 
per  reputaticne  famam ,  cjuhd 
tuc  magis  fit  credendu  mtnort  nu~ 
mero  tefitu  deponeti  de  mala  cpt-  9  0 
nioncrfua  matort  deponctt  de  bo~ 
n*,&  nu.  io6.fcqueti,ibi:  Et  fc 
ex  omntbus  fupradtdts  rcfoiutiue 
teneoadncrfus  opmtone  Larx.  Ec 
Ucctquxfticne  difrtcillima  pu- 
tc,6cincanccvniwncc  alceri  af- 


fcntia,quauisin  Larxfentcntia 
propcndca,proqua  fundamcta 
adijccrc,ad  tractatii  noitru  non 
fpcclat,&  idco  omittoj  funt  ta- 
mcn  plcraqj,&  li  vcra  prxdicta 
opiniono clTct,  nullusellct  <]ut 
puricacem  fanguinis  maiori  te- 
icitlnumcrono  probarct:in  ca- 
fu  tamcn  nolcro,qui  iogcdiisi- 
milis  cft,nulltiinucni  icribctc, 
qui  contrariu  fentiat.abfqjcon- 
troucrna  itaq;  puto,  prxdidos 
reprobatos  tcilcs,qui  cotra  no- 
biiitatc ,  vcl  fanguinis  puritate 
dcpofuerut,n6polIccdi&  pro 
duci ,  &(vt  intclligar,&  no  qui 
dc  barbare  loquc  Jo )  copulfari 
aducrfusvincente,cx  fupcriori- 
bus  cofidcrationibus:  qux  qui- 
de  no  inclegatcr  coiccim'  pro 
intellcctu  quxiVtonis  noftrx,& 
pro  inrcllcctu  tex.in  d.cap.fub- 
orta,qui dithcillimus  eft,&  ma 
tcrix  noftrc.  appoficifsim\Ncc 
fupradictis  obitat  tcx.in  d.l,ge- 
ita.C.dc  rciudicata,que  fupra" 
incontraiiu  adduximusjhaoct 
cnimquatuorintellccV.  Prim* 
cit,acta  iudicij  femel  publicata 
faccre  pcrpctua  fidc ,  ccia  mor- 
tuovcl  rcmoto  iudice  quidccau 
fa  cognouitjquc  textu  ftc  intcl- 
ligic  ibi  Bart.Salicct.&  Paul.dc 
Caft.iccunduqueintclleclu  fb 
lu  quxitioibifuit,an  mortuo 
iudice,ac~taab  cogcfta  valcret: 
fed  an  prxdicla  acta  rcfpect  u  vi 
di  rcprobata  m  anear,&  an  rcf- 
pc&u  vincctts  pcrpccua  habeat 
Z  3  firmica- 
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hrm  i  cai  c ,  ibi  no  fuiflc  decifum, 
prxdiiti  Do&ores  tcftatur :  fc- 
cunJu  qua  lccturam  no  cfl  iftc 
cafus  dcquoagimus.  SccuJus  9* 
in  tcllectus  cft,qui  concinuatur 
a  lcgc  pcnultiraa  illius  ciculi, 
qux  lancit ,  fcmcl  cxtin&upcr 
tentcntia qux  trafijt in  re  iudi- 
cata.fufcitari  itcrunon  poflc>vt 
innuit  litcra  lcgis,ibi:3v>c  cnim  *  ' 
inftaurarijmitatrcru  iudicataru 
patitur  auBoritas.c^xx  lcx  pen- 
ulcima  loquicur  in  fcntentijs  rc 

9i  rilpriuataru;&quiadefcntcn« 
tijsrcrupubiicaru  nihil  fancitu 
fucratjacafuic  lexvltimafcqucs 

5 3  qu c  incipit  Gcftafm  quibus  rc- 
rupublicaru  fentcntijscxdiclx 
Jcgis  dccifionc  idcmftatuitur, 
quodinpriuatiicaulas  fucraca  ^ 
lcgc  pcnulc.prouiium:cuG(/?4 
dtcacur  illa,qux  in  publico  lata 
fun  i  ;vtfuntgcftaC6cilioru,C6 
ucntuu,dcfcriptionu,ccnfuu,& 
alia  Rcrupublicaru  monumcn 
ta,vtadnotauic  Brifon.dc  vcrb. 
iign  vcrb.(jf/?<t.Rcbuf.inl.La- 
beo,vcrb.£f/r**,dc  vcrbiign  Bo 
logncc.in  l.i.n.j.C.dccdcndo. 

.  Hxc  ergogefta  publica,quid-  ^ 
quid  coprclicndatcx  qualicuq; 
fpecic  probaiionu ,  no  pofsunt 
iterurci"caurari:3chuceilc  ifti* 
lcgis  vcrufcnfum,docuic  Cuia 
cius  in  Paracida  ad  libros  Codi 
cis,fub  tic.dc  rciudic.ad  fin.ibi: 
£t generaliterinl.r .rcru  mdica- 
taru  auSioritatem  no pati>  rut  ca 
yujt  (emel fimta funtjnjiaurciun 


qu*  eft  fiimmadefnitio  huius  ti* 
tuh,qud  trabitur  ctia  ad  puhlica 
monumcta.l.fvlt.Ha(Xcn\iS  C  u- 
iacius.  Alia&  j.lcSuraprxdi- 
c~te  lcgis  Gcfta.eft  ,v  t  folum  lata 
fueritpro  clidedis  co  trouc  r  h  js, 
p  rop  o  i  i  t  ion  ibus  &difcepratio* 
jiibus  Donati  AfricxEpifcopl» 
inter  quc  &  Cxcilianu  ciufdti 
Africx  Epifcopu(illa  cnim  tc* 
pcftatc  omnis  Africa  Chriftia- 
noru  crat)circa  pre.dictasprbpo 
ficiones  magnx  fuerut  contcn- 
tioncs,fupcr  quibus  aditus  C  6- 
ftantinus  Magnus  Impcrator, 
cu  nouiflct ,  caru  cognicionera 
&difrinicione  ad  fummu  Potif. 
pcrtincrc,ad  Miltiadc,fcu  Mcl- 
chiadc  Papa  rcraifit,  qui  CocU 
lio  Romx  prius  couocato 
ctrina  Cxciliani  approbauit,^ 
Donati  propoGcioncs  danauic; 
& irenl  in  ciuicate  Arlcs  in  Re- 
gno  QaJlix  fupcr  ijfdc  propofi 
tionibus  Cociliufuit  couocatu 
a  SilueftroMiltiadis  fucccflbrc, 
vbi  gcfta  a  Cocilio  Romano  co 
firraatafucrut,  &  niliilominus 
vfqi  ad  Impcracoris  Honorij  tc 
peftate  Donariftx  in  fuis  errori 
b^perititcrucquosCatholiciE- 
piicopiomninocxtirparccupic 
ccs,&vcinfuis  Eccleiijsgeftaa 
C6cilio,tu^m<a/w,tij  &cArcla- 
r<?y/,publicaretur,  auxiiio  Impc 
ratorum  Honorij  &  Thcodo- 
fij,tanquam  brachio  fe.  culari  & 
Rcgio  inuocato,horum  gefto- 
rura.  collcit!o&  publicatioco- 
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oflfia&tk  Marccllino  Iurilcon- 
9%  fulro,Tribuno  &  Notario,  qui 
hxc  acta  in  publica  monumcn  99 
ta  rcdegit,licuc  indicto  Conci- 
ho  Romano  5c  Arelacenfi  fue- 
ranc  difhnica,vc  rcfcrc  Papii  ius 
MaHbn.  in  vita  Miltiadis  Papc> 
ibi.Aaar  c  eiitnus  babuit  tam  <i\h- 
gentem ,  tamaue  exaclam  copni* 
tionem^t  ab  illo  ttmpore  Dona- 
tifiarum  nullum  nomtn ,  tiullaj 
JiEiajtullatjuc  auitorttas  fueru: 
quodiilis  tcmporibus  fumm£ 
necdTariumfuitinarn  vc  rcfcrc 
prxdictus  Papirius  ,&S.  Au- 
guftinus  aciVinccntium  cpifto 
1348.  Donatiitje  plcraquccx  ip 
fis  aftis  Concilicrum  dclcuc- 
rant,&  combuilcrat,  lihrumqj 
Optati  Milcuicani,in  quoprx- 
<hila  hiftoria  fcripta  crat,macu 
lauerant.CathoIici  icaquc  Epif 
copi  cu  pictcs  coliigcre  a&aprc, 
di&onim  Conciliorum,  &  in* 
fuis  Ecclcfijs  ca  publicare,  ad 
omnimodamcxtirpatione  Do 
«atiftaiu,  Marccllini  induftria 
cofcquuti  funt,vtcx  Maflbnc 
luprameminimus.Sanxcrunt> 
cjuc  prxfati  Impcratorcs  ,  vc 
przdicta  acia  Conciliorum  a 
Alarceilino  eongeft  a  fccudum 
Potihcum  apprcbationem,pcr 
pccuam  hdcm  &  aucloiitatcm 
habcrcnr,ctiammortuo  Mar- 
cdlino.QuiinTclirctus  colhgi- 
tur  cx  infcriptione  prxdictx  lc 
gis  Gefta,qua:  codiracftab  Ho 
noFio'  6c  Thcodofio  Imperato- 


ribus/mnctalcgc  55. cuius ini- 
t\u  cftyNoticrre, InCoSiccThco  ' 
doiianolib.  i6.tif. 5.  dch.treti- 
cis ,  fub  ijfdcm  Impcratoribus, 
etiius  verba  funu^otione  ft)  fi- 
hcittuitne  Adarulimi  Jfcciabtlis 
wcmorijt-uiri  contra  Donaitflas 
gefla  funt  ca>aud  tranjlata  mpu- 
bitca  monumcnta ,  babere  ntctu- 
vuis  pcrpctuam  firmitatem  f  nec 
anm  morte  cogmtoi  is  perire  debet 
publtca fides.i  qua  iegc  trufcrip 
ca  fuit  d.l.Gcita,  in  Iuftinianco 
Codicc,vt  ex  eius  vcrbis  colli- 
giuir.(7<r/?*(inquit  Iuitinian*) 
(jud  funt  trajUta  m publica  mo- 
numentajbaberc  'Vciumus  pcrpt 
tuajtvmitathnec  cmmmopte  co- 
gmtoris  periredcbetpublica  fides. 
SuadcturquoqiprzdicVintck 
lectus  cxD.Auguit.epift.j6z. 
&  concraCrcfcon,c.7  i.Iib.  3.& 
lifo.vnicoadDonatiitas,c.33.& 
ad  Vinccntiiicpiit.  4S.&cpift. 
jo.ad  Eonifaciu,  6v  lib.  1.  cotra 
Gaudcntiu.c.12.  6c  cx  Fracilco 
BalduinoadOptatil  Milcuita- 
nu,fol.  84.  codc  Auguft.  cpift. 
i2.$.ad  Marcellinii,e\:  lib.  i.con 
tra  Parmen.c.S.PapirioMaflb- 
ne  in  vita  Miltiadis  Papa?,Cuia 
ciovbifupra,inHncdi&Uituli, 
C.dcrc  iudicata,fupcrexpo(i-j 
tionc  d.l.  Gcfta,ibi ;  Qua  proprit 
pertinere  ad  gefla  d  Adarcetitno 
KS.Tribuno  ft)  ^otarto  cofetia 
contra  Dcnattflas,coflat  cxi.  //. 
CTb.de  bxr.fg)  D.  Augufi.  epifl. 
ifj.f/p.i*°.  Ha&en*  Cuiaci\ 
Z  4  Quarcus 
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..  1 1 . Qu&rtus  iotrilcdus: qftv-ftt 

fattt  nguram  p rob  id ain ,id  c  ib 
yc  a£U  pubikati,  (oicnnitaLes 
iudicialcs  iurcrucnitlc*  quocurt 
que  tcuiporc,^  refpc&u.cuiuf 
ubctperfona**  dcnionili  ciH ;  vc 
incap.quoniam  con  tra.depro 
bacionibus  •,  dccifum  cxtatt 
100  quoad  cftcftum  vcro  dcdftuuv 
& a&o t um  fubftantiam , ita va 
cx  cts  prxiudicium  infcratur, 
nifi  illis  cum  quibus  lltigaturn 
fuiunihil praxiid atn  lcgcm  fta 
iucrc,comuniccirrieccptum  cfl| 
hoc  enim  remanct  in  diipo.i  - 
tionc  aliorumriut  ium,fccundu 
ca  q ux  (upc rjus :ol\ cndi m u s.3c 
ita  hunc  tcxcuna  intclligunc 
Bald.&  Do&ore&inl.  i.G.de 
cdcndo.  Alcxan.rbidcm,  nu  m . 
i4.Curtius  Iuniornum.71.De 
cius  num.  \  1.  Mafcard.  dcpro- 
bat»  i  .par.conciuf.  3  3.  num.  5 y 
Salicetus  in  d.Li.num.5.  Fclin. 
incap.caufam  cjua.v1um.z5.de 
tcmbu$. 

Colligiturergo  cxfupradi- 
cYts/ophuoni  noSrx  non  obfta- 
rc  pridi&aro  lc  gi$  Geftaidcck 
ftoncm.i  m6  ci  foflragari ,  cutn 
fecuium  vtramque 
caqux  gcuafucrunttn  fauoic? 
•  ifvv   • .  :  '•         •  •  '  ' -'A  '  ' < 


vin  cc  ntis  ,&  rci  iudicatx  auQo 
ritatcm  habucrunt.cotracum 
fufcitati  non  pofsinr/tuxta  iura 
fuperius  allegara.Rurfus,&  ltis 
qua:  rcprobata  &  damnata  fue 
runt,nulla  fidcs  adhibcnda  cft, 
ex  lupcrioribus  conuderationi 
bus.Qua:  omniavtilitsimalanc 
funt,&  materia?  noitra:  apriibi- 
rna,ad  cognitioncm  6c  dccii  10- 
ncm  quxitionis  nouTx,anfdv 
Ikct  tcftimonia  vnius  iudtcij, 
in  alio  prohciant,  &  an  Tcuutc. 
probationcs  iccrumirtlicc  pro? 
prictatis  polsinr  produci,  tam 
refpe&u  rci  pofTcfibris,qui  ia 
Tenuta  viccrar,quam  rcipc&ii 
a&oris  t  an  v.cr6,&  quando.re-. 
probacxmancant.itavt  fufdta 
ri  ncqueant  in  proprictatis  iudi 
cio.RcgularitCr.vcr6  condudir 
l*nus,probationes  faclas  tn  Tc* 
nnra ,  vtiifquc  licigatoiibusia 
•  piopriecace  prohccrc,cum  Tc* 
nutac  fcntcntia  abfquc  prxdfc 
ctarum  atrcftationum  rcproba 
tionc  fubfiuerc  pofsir,iuxta  ves. 
rum  intcllctlum  tcxtus  in  di& 

cap.fuborta,t3c  kgisGcfta^dcrc 
iudicata>&  ca  qux  in  horumhi 

rium  kitcrprctationclu- 
pcriiisadnotaiu-  .', 
mus. 
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.  SVMM^RIsA  CaAPITIS  XXXIII. 

•  •'  .    *'  •  :..»,..  •>  ■  .,- 

*  A  W  qui  fuccedere  cotendit  inmaioratu,@j  tranftajicncmpop 
JJL  fefsioms  intetat  > prdtendere  debiae  tanquam  immedtatui 
X  Ju^ftitutusbuius^IttmipoffeJforis* 

*  Qmsdkaturfe^uensingradu. 

j  Seauens  ingrad*  debet prdtendere  bona  maioratus  cum  illd  qualttate 

<ju* fuit  apud  defuntlumpojfefforem. 
+  Sequens  ingradu  debet  effe proxtmus  fuccejfor  ipfius prddecejforis. 
j  QMndoaJtquadtfpofttiofundaturinaliquoantccedenti^rms  dcbet 

deeoconfiare* 
4  Alegisliteralifcnfununquamrcccdcndumeft. 
1  Sequcns  dicitur  refpeEtu  prdcedentis. 
8  Propmquitas  regulatur  ab  ailtimo pojfejfore* 
p  Seouens  tngradu  computandus  ejl  rejfcSiu prdcedentis poffcffms. 
jo  Jn petttione  tranflattua  duo  extrema  concurrere  debenttd  <fuo,(£)  ad 

(jucm. 

I  j  Extremum  a  (juoydebct  concurrere  cum  babtlitate  in  cffentia,  ni 

fuffcitft  %ntef*em«t  inpotcntia* 
j i  Lex  Tauri  de prdccdcntt  RWftid  in  feauente  pojfefsioncm  transfert* 
13  PoJfefsioqu^tthferturin  fequmtetnp,rtfforemtmn  nouapojjejsi* 

tftJediUametqudpenesdefunclumcrat. 
J4  Si  n/ltimipojfejforts poffefsio  negatutkmbil  eft  ^uod  in fetjuete  tranft 

ftrrtpofstt. 

tr  Proprte  transferri  dicitur  de  *vno  in  aliunu 
i6  Quando ipfi iure aliquid tran fertur.tdem tranfmittitur quod apud 
prddecejforemerat. 
7  ln  caftbusjn  ttutbus  ipfo  iurc  dominium  transferturyeadem  proprit- 
tas  tranjit  inje^utntemyefud  fuit  pencs  prdcdcntem.  ,  v 

i  s  Verba  (fua  tnducunt  condittonem%ettam  inducunt formam. 

19  ]nteJltgiturtcx.tnl.4f.Tauti,'verbolTcncdor. 

20  Conttnuationoncaujaturjiifijit  eiufdempojjefsionis  ><juam  defun* 
ilusbabebat. 

i /  Poffefstonon  abdtcatur  ab  wltimo pcffeffcre »  etft  ipfe  in njita  alij 
tradtdcrit. 

2t  TertttusJcmpojfcfuo  e& tradtta ,gradum non faciu 


s 


i  De  Tenutajeu  remecl.paffeflor. 

^ S  Ex  aclu  quem  quis impugnatjnon poteft  commedtim ccnfequL 
24  Dc  fucccjforc  fg)  njltwo pojfcfforc  eadem perfina  confittuitur,. 
2  r  Quanuis  quis  fucccdefe  cdntendatjion  tanqua  fubslitutus  immedta- 

tits  rcltimtpoffefforis^r«nutam  proponere  poteft. 
2$  In  Tcmla  non poteft*vtncere,qui ex maioratus dtjpoftticne Jitccedr* 

reprdtendat. 
27  Tenuuiudtciumeftmixtumcumproprietate. 
iS  Figura  *vltimi poffefforts  non  eji  attendenda ,  fed hjcth  fuccefsio  4 

maiordtus proucntem  tnftitutiene.  .-•.«•.  ,'•'.  t 

2 p  Lex  autjiatutum  loquens dc hdredetde dire£lo  intcHty  debct.  ;»u 
2  o  llle  dicitur  svcrusfuccefforrfui  contcndit  continuare poffcfiuoncm  ve 
,    ri  fuccefforis,ft)  non^vitimijiintrufuserat. 
$  1  Appcllattone  htrcdis  ft)  Juccefforts,tntciitgitur  dc  co  qui  ejl fucceffor 

cumefcfu. 
/J  iniujtuspoffefforgradumnonfacit. 

SS  Proprietatts  ius potcji probart  ex cxtrinfecis  etiam prcbationibus. 
34-  Lcx  nonfimplictter fequentem  ingradu  admittit ,  fed  cum  qtti  ha  \ 

beat  qualttatem  ^vcrifucccfforis  cx  maioratus  inflitutionc. 
3r  *bZonfcmpcr  fcquens efi,qut poft ^vlttmum fcquatur. 
i  6  Qui  njccatus    fubjittutus  eji  abinftitutorc ,  ad Tcnu^  remedium) 

admittitur,quanuis  non  prdtendai  effe  mmdi***»  fubftmtumrvl  i 

timi  poffefforis.  \\  "  x 

j 7  j\eiattuum  QuxfofuH**/''" copulafigntfcat f$) mducit prtafam 

limitattonem. 

SS  t\eiatmumpofitttmfuturo tmpon,inducitccnditicnem. 
2 9  Ouando  rda.  iuum  refirtur  ad tertt 


\producit  ^ 

lemftue  adijciatur  prxfentijiue futuro  tempori.  \ 

40  Ferba,Qii\(quxsmihi  hxrcs  cmfactunt condkionem. 

41  Intemetantur  ^verba  legis4r.  Taurijhi:  Qucfcgun  ladiippfi- 
.  cic»ndclimyorazgo,&c  "        jU\  \. 

42  Sequens  ingradu  quomodo  mtcrprctandusftt.adinttUetlum  Ugis 
^r.Tauri.  ;\  .. ; 

4S  rfrwltmusjHifeferillec/tjmM  ,[ 
4+  V'rwseftpofe(siontm<itucxl.4,jransfmur,m^ 

cffe  dfojffejsioncvittmtpoffeftoris. 
'4r  Vnujqutjquc  nommatus  $) fubftttum  fuamfteciaiem fubslituticni 

habet,ab  aiio  dt/itncl  am. 
fs  Subftantia &afi*aJrs/Mfifstc-msefe8usm 

47  Sicnt 
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47  Sicut  perfona  fuccejforisdislmtlaesl  d.perfina  pradcccfforis  ttta 

ctiam  poffcfsio  dctrct  ejfe  diftinfta. 
4S  Qudilet  exjuoslitutis  ccnfctur per fe fuhftitutusjtec ah  alio  depcn* 

densefi. 

49  Pojfcfsio  aua  ex flatuto  transfertur  in  haredem^adem es%auam  de 
JunBus  kabcbatrfuia  eadem perfona  emm  defun&o  tsl. 

/♦  In  maioratibus  fuccedttur  inslttutorit$}  non  rultmopoffcjfott tiut 
itaque  atlum  approbatrfuipojfefstonem pracedcntk  tntrufi  impug* 
nat. 

1 1  lntrufus  non  efftcitur  ultimuspojfejfortfeddetetator  dtcttur^  gra 

dum  pracedentis facerc  ne(juit. 
,2  Conjultius  efi  agercpofcforto^udmpetitorio. 


TENVTAM  AN  PROPONE- 

re  pofsit  illc,  qui  n  on  praetedit  fe  cflfe  i  mme- 
►  diatum  fubftitutum  vltimi  pofleflbris, 
&eiuspoflefsionemcon- 
tinuare,      *  . 

C  *4TVT  XXXIII. 

» 

v 

ATIO  dubi-  Jtaque prxdi&a lcs, illum -t qui 
tandi  corii  qux  fucccdcrc  in  dido  maioratu  co 
hoc  capitc  tra-  tendit,&  tranflationcm  poflel* 
ftarc  contendU  fi onis  intentat,prxtendcrc  dc* 
_  mus,  dcducitur  bcrc  tanqua  immcdiatum  fub* 
a  lcgc  45 .  Tauri ,  qux  ftatuir,  ftitutum  huius  vltimi  pofleflb* 
inortuo  vltimo  maiorarus  Dof-  aisjnam  alioqui ,  fi  cx  alk) iure 
fcflbrc  ,  poflefsionem  ciuilcm  a  fuccedere  conetur.nonpbteft 
&  aaturalcm  transfcrri  in  fc^  dicifequensingradu,ncceiTe 
qucnccm  in  gradu.  Supponic      nut*  b cncficiu m  iodulgeri ,  cii 

hoc 
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i.cc  tanti  m  competat  fubfihu     Ipfum  prxtenforcm  ci  immc-. 

£  diateiuDftitui.Etconfirmatur, 
q uia  a  lcgis  literali fenfu  nun- 
quam  recedcndumeft.l.ndalU 
tcr.ft.de  lcgatis  fi  isquj. 

nauem.cum  vulgatis.jffde  cxet 
titoria.Cun1ergolex45.vtTe. 
nuix  locus  fit,qualitate  lcquc- 
tis  in  gradu  dciideret ,  ncceila- 
ribprarfupponit,illum  qulpro, 
ccfsitjgradum  anteriorcih  fc- 
•  cifle ,  vt Tcnutam  proponcns, 
fequcns  in  gradu  dici  pofsit:  fc- 
7  qucns  cnim  dicitur  refpectu 
pr.tccdcntis.$.fcquens,  Inftitu 
tis  de  inicrdiQtisA.fi  hl i us.  § .  cu 
fili  us,  ibi :  Qui  (equenttsgradus 
funt.n.do.  bon.libertorum.  Kui 
fus,quia  ficut  propinquitas  re- 
gulatur  ab  vltimo  pofleflbre, 
quanuisinftitutorifucccdatur. 
1  cohxredi.J.  cum  filiae.fF.de 
vulgari,cum  ftmilibus.Molina 
Jatc  lib. i.cap.rf.ex  nume.46.8c: 
libr.  3.C.  9.  pcr  totum,ita  ctiam 
9  fequens  M  gradu,vtTenutac  lo 
cusilt,rcgulandus  &compu- 
tandus  eft  refpc&u  prxccdcn- 
tis  pbflcflbris ,  quanquam  non 
abipio,fedabeo  quiprimogc- 
nium  inftituit/ucccfsio  deriuc 
tur.  Vlterius,  quia  lex  in  fequc- 
tcmin  gradu  poflcfsioncm  cou 
fcrt,per  fictionem  tranflatiuaV 
in  quaduo  cxtrcma  concurre- 
10  rcdebentivnumaquo,&aIiiJ<i 
ad  qucm.l.bonorum.  fT.rem  tz> 
tam  habcruL  neceflarib ,  vcr-' 

ficulo, 


toirr  mcdiatoin  oiadu  fccucn 
t:,vtiilavcrbaoftcndunt:A4iffr 
tc  el  tenedcrdel  maycra^gojhega 
fin  otro  aSlo  de  aprehejhn fe  tt  af- 
taffela fcffefsun ctutly  natutal 
en  clftgkunte  engrado:  quae  ver- 
ba  iatis  probam,prxdicTum  ic- 
quentcm  in  gradu,  dcbcrc  prx 
tcndcre  bona  maioratus  cum  il 
Ja  qualitate ,  cux  fuit  apud  de- 
funclum  polTcflbrcmj&  rurfus 
pi  obant,ipfum  in  gradu  fcque 
tcm  dcbe;  c  <  fle  pioximum  luc 
.ccflbrem  iphus  pracdcceflorisj 
argumcmotex.inl.cum  ita  le- 
gatur.J.in  hc1cicommiflb.ft.de 
legatis  2.  ml.  pcto.  J.frarrc, 
codcm  ticQuibus  accedit,quia 
quando  aliqua  diipofitio,  vel  lc 
galispiouiho,  fundatur  inali- 
quo  rntcccdcnti  prarfuppofito, 
vcl  fubicdo ,  piiusMcbct  de  co 
conftare.l.i.^.pragnantcm.fF. 
dc  vcntre  in  pcflcu.icncm  mit- 
tenclo.  1.  DiuusTrajanus.  fl.de 
militaiitcflamcnto.l.  hociurc. 
fT.dc  vciborum  obliga.  1.  isqui 
l-.xrcs.  $.  ficuisdubitct.  ft.de 
acquirenda  hxreditatc.Confc- 
qucr.s  ci  go  cft,fucceisicni  vlti- 
nn  pcflciloris  achxrerc  deberc 
fcqi/cntcmin  gradu,ad Lccvt 
ci  locLS  patcatinam  ii  auxiliolc 
gali  tranilationis  pcfldsicnis 
potiti  velit,nccciTaiib  fatciidc- 
bct,prxdccciTcrcm,lcgitimum 
fciui 
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{icu\o><juod ft ptndcnte,  fF.de  pc  -  eo  qui  fucccd  erc  contcndir,  ni- 

riculo  &  commodo  reivcndi-  hii  eft  quod  incum  transfcrri 
tx.  Eartolus  rcceptus  in  1.  fi  is  15  pofsit ;  cum  proprie  transferri 

qui  pro  cmptorc ,  in  princifio.  dc  vno  in  alium  dkatur.l.  tradi 

n.de  vfucap.Prcdiclumcjuc  cx-  tio,deacquircndo  rcrum  domi 

tremumaquo,  debctconcurrc  nio.l.illud.§.illud.  ft.  dccontia 

1 1  rc  cum  habilitatc  in  eflcntia,  &  tabulas.l.  3. 1.  cu  antiquioribus. 

non  fufficit  fi  intcrueniat  in  po  C.dc  iurc  libcrandi,&  Iuftinia- 

tentia.  1.  i.ff.  dc  vfufruttu  caru  nus  fanxitin  §.transfcrri,  Initi. 

rcrum. Bartolusindicf.  1.  fi is  de  adcmptionelegatorum,ibi:  • 

cjui  pro emptore,numc  1 .  &  8.  Transferri  quo<juelegatu  ab  alio 

vbi  Iafon  num.107.  Extrcmum  ad alium poteftt<-velutt fi  (juis  tta 

igitur  aquo,cft  vltimus  pollef-  dtxerit:HomtnemSthtcum,<juem 

for,Sc  extrcmum  adquem ,  eft  Ttttolegaui,Seio  do  /ego,ad  idcm 

fcqucns  in  gradu  jqui  crgo  non  eft  textus  in  1.  tranllatio,  in  1.  & 

prxtcndit  iequcns cflcrefpcctu  fi  transfcram,in  l.legatum ,  in 

vltimi  poflefloris ,  &  ei  imme-  l.fi  adimendo.  rf.  de  adimendis 

diate  lubftitui ,  Tenutam  pro-  lcgatis ,  &  in  l.vltima.  ft.  dc  his 

*l  poncrcnon poteft  jcumlcxde  quc^ pocnxnom.l.ircm fi  res.$. 

prxccdcntimorruo  infequcn-  1. ft.de alicnationciudic.clcga- 

tem  viuum  polfeisionem  traf-  ter  Baldus  in  Authenr.  dcfun- 

fcratrtranflatio  itaquc  ceflabit,  cto.C.ad  Tertul.nu.6.&:  7.  do- 

fi  icquens  prxcedenris  poflcf.  1  ccns,quando  ipfoiure  aliquid 

iioniadhxrercnoliudchcicntc  tranimittitur,idcm  tranfmitti 

namqucextremoprexcdcntis,  quod  apud  prxdeceilbrc  crar. 

dericiccquoquc  extrcmumfc-  Etprcbatur  prxdi&a  codufio 

qucntis,c\:  remcdium  pofleflb-  cx  tcxt.in  l.cum  hxrcdes.  rf.  dc 

rium  competcre  non  pcteric  acquircndapoflcIsione,cxquq, 

cx  legis  fauii  translationc.  aditahxrcditatc,ipioiurc  traf- 

.13  Dcindcquia  pofleisioquxtraf  fcrtur  inhxredcm  idem  quod 

fcrtur  in  fequentcm  (ucccflb-  defunctus  habebat,cum  omni 

rcm  cx  lcgis 45 .  Tauri  decifio-  qualitatc  fua,prxtcrquam  pof- 

nc,non  noua  polfcfslo  cft,  fcd  il  feisio ,  qux  niii  corporalitcr  ab 

lamet  qax  pcnes  defundlum  hcTcdcapprchendatur,adeum 

crat  .vtprobari  vidcturex  illo  non  pcrtinet.Sequiturcrgo,cu 

rei.itiuo,Jc  trafpafje  lapcjffefsto  aduerfus  ius  commune,  ipfo  iu 

ctnti ynatural.  S\  vltimi  ergo  recxIegis^.Tauri  tranftatio- 

poffcflbrispofrersloncgaturab  ne  poifelsio  comprchendatut. 

I  &  cransfc- 
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&  transfcratur,  eandem  poflcf- 
fioncm  transferri,quam  habc- 
bat  vkimus  poirciibr^cv:  non  no 
uam  &  diuerlam  , cum  6t  hxc 
pollclsionis  tranllaiio  intelligi 
dcbcat  cum  cadcmmct  cjualica 
te,  qux  apud  prxdeceflbrcm 
crat:argumento  prxdi&orum 
iurium;  licut  de dominio  dici- 
17  musrin  cafibuscnimin  quibus 
iplo  iute  transfcrtur  ,  eadem 
proprictas  traniit  in  fcquctcm 
ingradu,Cjux  fuitpencs  cum 
qui  prxccfsic^nec  noua  &diucr 
fa  pioprictas  caufatur,vtccnfet 
Baidus  in  Authcn.  dcfun- 
fto^num.^.&inindiuiduo  fta- 
tuti  Mcdiolaneniis  atbitratus 
fuit  idcm  Baldus  in  Rubrica  dc 
<:aufa  poiTef.&  proprictatis,nu. 
1 1 .  &  13.  vbi  ait,  poirefsionem 
tcftatoriscontinuari  cx  prxdi- 
clo  itatuto  in  hxrcdem  ipfo  iu- 
refinea&uapprchcnfionis»  & 
tUHCcandem  poflcfsionem  di- 
ci,&  non  nouam ,  vt  illa  verba 
indicanniW  nuncjuid  a/ius  eji  ci 
tandus?  Et  '"Vidaur  tjnod  non, 
ijuia  eji  continuatw  pojfefsionts, 
pottus  cjuam  nouapoJfefsio.V\tz- 
g  riush.cclcntcntia  latis  probari 
vidctur  cx  dictx  lcgis  45.  Tau- 
ri  vcrbis,ibi ,  Muerto  eltenedor, 
qux  condicionem  inducunt.vc 
pcr  Bart.  &  Docto  rcs  in  1.  j .  ff. 
dccondition..&  dcmonitrat.& 
pcrconicc|ucns  formam ,  qux 
niiiin  fpecitica  iorma  implea- 


19 


tur,nulla'.cnus  locum  habere 

fotcillcgisdifpofitio,  vuigata 
qui  hxrcdi.  n.  dc  conditioni- 
bus  &  dcmonilrat.  illa  cnini 
verba  refcruntur  ad  mcrum  fa- 
chim  ,  id  clt ,  ad  eam  duntaxat 
poiTefsionem,quam  dcfun&us 
habcbat  mortistcpore,  vcrbii 
enim  illud,  Tenedor ,  neceiTarid 
rcfcrri  dcbet  ad  dcfundum  im 
mcdiatum  ,  qui  tcmporc  fux 
mortis  polsidcbat  a&ualitcr  bo 
namaioiatus.Quod  vrgcntius 
probatur ,  argumcnto  iumpto 
ab  eadcm  lcge^.  a  contrario 
fcnfuj  nam  fi  ciusminiiterio 
rransfertur  poiTeisio  in  fequcn- 
tcm  in  gradu ,  mortuo  vltimo 
poileiTore ;  Ci  hic  qui  moricur,  . 
non  fit  vltimus  polTeiIbr,alegc 
poifekio  non  transfcrtur,&  Sc 
Tcnuta  proponi  non  poteft:  6c 
inindiuiduolegis45.ccfct  Mo 
ilna  lib.  j.cap.  1  ^.num^o.vcrfi. 
prxtcrea.ibi:  Omnes  namejue  rtm 
JcIuunt,auod ffatutum  dicerett 
quod  de  atjuntto  tn  htrcdem  pof- 
Jejsio  contmuetur  ,id  tntelltgedum 
fit,quando  dejunci  us pojstdel?at\ 
altds  autem  pcjjtfsto  <ju*  apud 
dejunSlum  non  cratjton  poteji  co- 
ttnuan,  qux  opiniovcra  vide- 
iur,attcntis  verbisdiftx  icgis 
4S.\b\:Muerto eltenedor  delma 
yoiazjpJutgojtnctroaUo  de  a~ 
prehenjion  (e  trajpajje  la pojjefst* 
cmtl y  naturai  enei  ftgutenteen 
gra4o,c^i3i  kne  verbaprxciic 

rcqui- 
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requiruntcontinuationempof  forem:  alias  enim  dicercmus, 

fcfsionis  dc  poiFeflbrc  vltimo  dc  tcrtio  poflcflbre,  cjui  pollef- 

infcqucntcm;  continuatioer-  fionem  octupabac,in  iequencc 

go  prxdicta  nullarenus  eflc  po  in  gradu  ci  anliauone ticii, om- 

teft,nififiteiufdem  poilcfsio-  n  ni  iurcreclamante.cum  illeter 

nis  quam  dcfun&us  habebar,  tius  gradum  no  faciat,  nec  cius 


vtinhfcd  ctfi  mancntc.  fF.de 
prccario,  fatis  probatunnam  fi 
in  pcrfona  fcqucntis  in  gradu 
noua  pofFcfsio  conftituerecur, 
continuatio  vctcris  poiFefsio- 
nis  non  polfct  caufari.Glofla  re 
cepta  comunitcr  in  cap.  ij  qui, 
vcrbo JJfectaltter  sdc  prxbcndis, 


refpc&u  fuccclfor  maiorntus  ic 
qucns  in  gradu  dici  qucat.  Po- 
ftrcmbfuadeturhxcopiniocx 
eo  j  nam  fiquisfucccJerenon 
contcndit  ex  tranflationc  pol- 
fcfsionis  vltimi  polFeflbris,cam 
continuando,  quinimo  inluita 
&  illegitimam  poflcisionem  ai 


lib.6.docuitBaldusinAuthcn.  23  cat,  ex  adu  qucm  impugnat, 
dcfun&o,num.6.C.  ad  Tcrtul.      non  porci  it  commodum  confc 


Tiraqucl.de  morte.5.  part.  de- 
claratione  i.num  7.  Etconfir- 
matur  cxdccifionedi&x  I.45. 
ibi :  Aurvjue  aya  otro  tomado  I a 
pojfefston  de  ellas  en  uida  del te- 
nedor  del  mayoradgo ,  oeldicho 
tenedorleayadado  la  poffefsiort 
de  Aj,que,  verba  manifcfte  in- 
11  dicantjpoflcfsioncm  nunquam 
abdicari  ab  vltimo  poflcflbrc, 
etii  ipfe  in  vita  alij  tradideritj 
cum  lcx  prxdi&x  poflefsioni 
rcfiftat,annullando  aftum ,  fal- 
tcm  in  prxiudiclum  fcquentis 
ingraduiargumentotcxt.  inl. 
,'bi  lcx.ff.de  vfucapionibus.Cu 


qui.cap.cxeo,  de  rcgulii  iii.i», 
lib.6.lquxiicum.ft.  de  acquiic 
da  hxredicacc.Quibus  iuftrag.i 
tur  argumentum  ab  ablurdo 
cuiiiJojmagnumcnim  icquc- 
rctur,iiquis  Tcnutnm  propo- 
ccndojCOtendat.vltimum  pof- 
fcflbremfuiflcintrufumc\:  in- 
iuftum,&:  rurius  iniufte  poflc- 
diflc  iilum  a  quo  ifte  cauiam 
habuit,  cxterofquc  prxdcceflb 
res,&  folum  in  cum  tranilatam 
fuiflepoflclMonem  ab  co,qiicm 
ipfe  iuftum  poiFcilbrcm  fuiflc 
contenditiquodquidcm  abio- 
num  eiFct,&  contra  vciba  dict. 


( - 


hxccrgocadcmpolFefsio,  ctii  z4  1.45-qux  cfe  liicccflbrc  &  vitu 
ali)  tradita ,  transferatur  in  fc~  mo  pofleflbrc  eandcm  pct  fona 
qucntcm  in  gradu,  euidcntcr  &  poflclsioncra  conftiuiit ,  pcr 
colligitur,hoc  cucnirc  refpc&u  fubrogattonem  fcquemis  m  lo 
di&x  continuationis  dc  vltimo  cum  prxccdentis-,  alioquin  pof 
poflcflbrc  in  fcqucntem  fuccef      fefsionis  tranflatio  rieret,quan- 

quara 
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quam  in  diucrlis  &contrarijs 
lineis ,  &  pcr  longum  tcmpus 
fuccclsio  exticiflcc :  quod  repu- 
gnare  videturdccifioni  prxdi- 
Sxlegis4j.&  mcnticius  con- 
ditoris  y  prxcipue  cum  ius  fuu 
non  amittac  prxdi&us  lcgiti- 
mus  fucccfioi ;  rcmcdijs  nanq; 
ordinarijs  viipoteft,non  vero  z$ 
cxtraordinario &  L ummarilsi- 
mo  Tcnutx,proptcr  prxditta 
rcpugnantiam.  In  hancltaquc 
opinionem  vidctur  propcnac-. 
re  Molinaiibr.  3.  cap.12.num. 
a  i.ibi :  Vt  fcthcct  maioratus  fuc- 
ceffor  haleatur  propoffeffore^non. 
aliter  qua  defunciusji  'Vtueret, 
habcretur*  . 
M  Scd  quanquilm.  hxc  graui- 2^ 
icrobltarc  videantur,  &  admo 
dum  *  controucrfam  noftram 
quxftionem  efriciant,contra-: 
riaopinio  cligcnda  clhncmpe, 
vt  quanuis  quis  iucccdcrc  con- 
tendat  non  tanquam  immcdia 
tus  fubftitutus  vltimi  poflciTo- 
ris.fcd  ficut  vcrus  fucceJTor ,  cx 
maioratus  nempc  inftitutione, 
&  ficut  talis  vcrus  fuccclfor,  cu 
qui  prxccfsit,  iniuftum  fuillc 
poflellbrcm  pr£tendat,&  intru 
fum  ;  nihilominus  Tenutam 
proponcrc  polsit  inRegiofu- 
prcmo  Conljiio :  quod  proba- 
turcx  preJictalegc  RcgiaTau 
ti ,ibi; Aiucrto  el  tenedor  del ma- 
yoradgo  Juego ,  fin  otro  atlodc 
aprshcnfion  dc pojjcfston  ,fc  traf. 


pajfclapoffefsion  ciuilynaturat 
cfi  tlfigmente  cngrado,  yuefegun 
la  difpoftcten  del  mayoradgo  de- 
mercfuccdcr  en  el. Igi  cu r  duo  rc. 
quirkcopulatiucprxdifta  lcx 
45.  vtTcnutx  beneficiolocus 
iir,mortem  fcilicet  vltimima-' 
ioratus  poflcllbris,  &  vt-quire-. 
mcdium  lcgis  intcntat,  fitijley 
qui  cx  m^ioratus  difpofitionc 
iuccedcrc  dcbcLCum  crgd  hx 
dux  qualitatcs  concurrant  in 
cocjui  Tcnutamproponicvcr- 
ba  lcgis  ei  conucnium,  &ab 
ciusrcmedloprxdictum  pr$te 
forcm  cxcludcre  non  poflum*. 
J.4.$.toties,cum  fimiBbus  vul- 
garibus,dc  damno  infcao.Rur 
ius,quia,vtfxpe  dictura  extat, 
Tcnutx  iudicium  cft  mixturrt 
Cum  proprictatcj  at  quando  ex 
lege  vcl  ffctuto  poflefsio  tranf- 
fcrtur  Cmc  apprchenfione  in  vc 
rum  fuccetforcm>opus  cft,  qua 
Jitatcm  prxdiai  fucccflbris  vc- 
tiricari,cuiuscxamen  nifiiniu 
dicio  propiietatis  Herincquitj 
quam  dcnotant  illa  lcgisvcrba, 
Qt.ejegi.nla  diffoftciondel  ma- 
jcradgo  dcutcie  fuccdcr  en  cl: 
cux  tranfciipta  funt  dc  1. 1 ,  vcr 

iiculo.quanuis.C.quorum  bo- 
norum,ibi:7*ftM  0  m  mterdiSh 
Quorum  honcrum,  non  aliter  pof- 
fejfor conflitui poteris,  ouam  fite 
defunttt  f/ium  ejfcfc)  adhdredi 
tatem/vcl  boncrum  pojjefsionem 
admtjjum  ,  prohauerts  .  Cun\ 

igitur 
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igitur  in  hoc  Tcnutx  iudi- 
cio  proprictas  examinari  de- 
beat  ,  iine  cuius  cognitionc 
ad  poifcfsionem  deueniri  non 
potcft  ,  praedi&ae  admixtio- 
nis  vi  ,  confcqucns  eft  ,  figu- 
ram  poflcfsionis  vltimi  poiTef- 
foris  attendcndam  non  elle , 
fcd  tantummodo  cognofccn- 
dum  ,  quis  fit ,  co  mortuo , 
vcrus  fuccoflbr  ,  fccundiim 
maioratus  inftitutioncm  ;  &  3° 
fic  qui  Tenutam  proponit, 
non  neccflario  praetcnderedc* 
bcr  tanquam  immcdiatus  fub- 
ftitutus  vltimi  poflcflbris ,  fcdi 
tanquam  vcrus  fucccflbr  inftU 
.tutoris  ,  vt  dcclarat  Baldus  in 
dicto  numcro  i }.  in  Rubrica 
dc  caufa  poflcfsionis  &  pro- 
prictatis  .  Tiraquellus  tracta- 
tu  dc  morte  ,  fccunda  parte, 
declarationc  fecunJa ,  numcr. 
i.  &  j-Palacios  Rubios  indi- 
cta  1.  45.  numer.  2.  Id  nam- 
quc  in  iurc  compertum  cft, 
ftatutum  aut  Iegcm  Joqucn- 
tcm  dc  hxrede  &  fucccflbre, 
dc  dircclo  intclligi  dcbcrc^ 
proptio  &  vero ,  &  non  dc 
£to  ,  intcrpretatiuo  ,  impro-> 
prio,putatiuo  &  abufiuo  ,  & 
inprima  tantum  facic  ,  iuxta 
tcxtum  in  1.  2.  ff.  qucmad^ 
modum  teftamenta  aperian^ 
tur .  1.  Paulus  .  if.  dc  vcrbo-; 
rum  figniticationctradit  Bal- 
dus  elegantcr  in  conhlio  141.1 


nu-  3.  vcrficulo  tertio  cslprtmit- 
tendum,  libr.  1 .  ibi :  Quod,quid* 
<}uid  ftt  in  fmplici  cdiclo  diui 
Hadriam  yUel  Jujiiniani  j  ta» 
men  in  edtclo  Mediolant ,  id  eji, 
in  Uge  muntcipah  Jt  hxres  fcri- 
ptus  uult  prdtendere,  pofjefsio* 
nem  d  fc  njigore  ft)  Jitlionc  jia- 
tutt  continuatam  ,  debet  dccere. 
de  <vcrttatc  ,  quhd^vere  Jithd- 
res . 

t  Cumcrgolex45.Tauripof- 
(cfsioncm  transfundat  in  eum 
qui  ex  maioratus  difpofitionc 
mcccderc  debet,intcrprctatio 
crit,vt  illc  tantum  iuccedat,qui 
verus  fucccllor  cft,&contendic 
continuarc  poflckionem  veri 
poflcflbris,&  nonvltimi, qui 
pro  pofleflbrc  purabatur,fiverc 
&  propric  fucccflbr  non  crat.l. 
i.$.hec  verba.ff.de  ncgotijs  gc 
ftis.l.pr^tor  ait.rf.de  fuis  &  legi 
timis,  cap.in  noftra,de  iniurijs. 
Bart.inl.fi  isquipro  emptorc, 
j.quarft.principali.ff.  dc  vfuca- 
pion.&inl.i.^.hoc  interdi&u 
dc  ciftcrna,a  nu.  1.  pcr  textum 
ibi,cum  gloffrT.  dc  fontc.  Bald. 
mRub.dccaufapoflef.  in  fine, 
&  conf.  1 8 1  .nu.  1  .lib.  1 .  tk  conf 
3jo.nu.4.cV  j.codem  lib.i.Alc 
xan.conii.82.a.n.  j.lib.i.Iacob. 
dc  S.Georgio  in  l.fi  forori,  n.  y, 
C.  dc  iurc  dclibcrandi .  CatcU 
Cotta  in  mcmorab.  cuius  ini- 
tlum  cft,Dccrcto  Mcdiolancfc 
VCtfuertioproItmitatiene. 
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Quibus  fuffragatur  vulgare 
31  principium  iuris,  hocnempc, 
vt  appcllatlone  hxredis  &  luc- 
cerioris  ,  intclligatur  is  qui 
fucccflbr  cll  cuni  crfectu.l.  r.  §. 
hxc  autcm  verba.rT.quod  quif- 
queiuris,cap.rciatum>declcri-  J4 
cis  non  rcfidentibus,  cap.  hxc 
autem  vcrba  ,  dc  poenitcntia 
diitiiictionc  prima .  Philippus 
Dccius  in  1.  nxredem ,  prope 
flnem ,  vcrficulo ,  &  hxrcs  cfar 
tus.ff.  dc  rcgulis  iuris.Ruy- 
nusconfilio  19.  anumer.^.lib. 
i.Tiraquel^usde  morte,fccun 
da  partc,tcrtia  dcclarationc,nu 
mcr.  i.Illaergovcrbadictx  le- 
gis  Taurinenfis,  Que  fegun  ia 
diffoficiondel  mayoradgo  deuie- 
refuceder,  interpretari  cum  cf- 
fcctu  dcbemus,itavt  illc  tan- 
cum  fucccflbr  fit  fub  legc  com 
prchenfus ,  qui  iuftus  &  vcrus 
fit  fucccilor ,  non  verb  iniuftus 

&:intrufus:abhoccnim(quan-  35  vltimum  pofleftbrcm  &c  ci 
uisactualiter poffediflct )  in  fc-      immcdiate  fubfticuatur  ,  vt 


qui  talirer  probauerir,m  iudi- 
cio  Tenutx  obtincrc  dcbc- 
rc  opinetur  Molina  libr.  3. 
cap.  13.  numero  13.  verficu- 
lo  Quod  eo  ptaxtme  dtcendum 
ertt. 

Qua  oplnionc  cx  prxdi&is 
fundamcntis  admifla  ,  &  cx 
his  quxcap.  35.  fcqucnticon- 
gcrimus »  qux  huc  fpcdtant, 
non  obftantincontrariumad- 
du&a,&  in  primisilludquod 
dc  fcqucnti  in  gradu  diximus, 
vt  hic  fcqucns  dicatur,qui  pr^- 
tcndit  tanquam  immediatus 
fiibftitutus  vltimi  pofleflbris, 
&  poftcum  fcquitunhuc  cnim 
non  fimplicitcr  admittic  lcx, 
fcd  cum  prxdicta  qualirace  f 
vc  cx  maioratus  fundatione 
&  inftitutione  fuccedere  de- 
beat :  hic  itaque  fcqucns  eft, 
qui  prxdi&am  jqualitatcmha- 
bcc  ^  non  qiii  fequatur  poft 


qucntem  ln  gradu  non  conti- 
nuatur  pollelsio  Iegalis  ,  fcd 
ab  iilo  qui  antc  eum  iufte  6c 
vere  poflcderat ;  cum  iniuftus 
3*  poiTclfor  gracfum  non  fcccrir, 
iuxta  fuperiorcm  do&rinam. 
Quod  adco  vcrum  cft  ,  vc 
33  quanuis  prOprictatis  ius  non 
oftcndaturcxinftitutionis  fcri 
ptura  ,  fcd  cx  extrinfecispro- 
bationibus  dc  qualltate»  vcri 
fucceflbris  conftitcric ,  adhuc 


cx  Ripa  &alijs ;  cap.  35.  often- 
dcmus ,  6c  vltra  ipfos  .ccmec 
Ccuiarrubias  pradicar.  qux- 
ffionc  38 » numcronono.vcr- 
fic.  Ocfano  Jmtus  /^/x^.quem. 
fic  inrcIUgic  ,  cunaem  rfccu- 
tus ,  Matienco  in  1.  5.  ticulo 
yi  libr.  j  Compilatio.  glan\3. 
numcro  2.  ibi.:  Quod pajfejfor 
maioratus  fi  mt<jue  pofstdeat>  h 
adtfuem  maiexatus  Ugittmt  eer? 
vnet,  attertdendtu  cji  #  ~ot  avi  ei  > 

proxi* 
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proximior  Jitt  4&  illum  admit-  Purpuratus  confilio  ^69.  nu- 
taturtmn  Qui proximior fttpof-  38  mcr.  14.  Tum  pra;tcrca ,  quia 
fijfori:  &  ibi  :  Itaqut  in  hac      rclatiuum    poliium  futuro 


Jpecie  non  proximior  pojfejjoris 
admtttitur  ,  fed  eius  cui  uere 
ft)  legitime  matoratus  competir, 
&  ante  cos  arbitratur  Baldus 
•in  Authcntica  Defun&o.  G. 
ad  Tcrtullian.  numcro  9.  ibr: 
Contrarium  uidetur  per  hanc  ti- 
teram  ,  ibi  ,  Gradu  proximts: 
&  ibi  :  "Non  obflat  litera ,  qua 
dicit  ,  proximis  ,  quia  proxi- 


tempori  ,  &  habenti  tratluin 
iucccfsiuum  ,  indttcit  condi*- 
tionem  .  I.  Stichum  quimcifc 
cfft .  ff.  dc  lcgat  1 1  1.  fi  debitbf . 
^.Vcrifimiic.l.fi;cjuisfundumi, 
&  vrrdbique  Bartolus .  ff.  tffc 
cdncrahenda  cmptrcne.  Taion 
confil.55.num.  i7.Tibr.  3.  Ruf- 
fus,  <juia  quandd  f  ciatiuum,  vt 
hicfcucttit,  ad  tef  einm  feferrur; 


mus  in  mre  dtcitur  ,  quemrmli  ^  producir  conditionaicm  efTe- 
lus  prtccdit ,  a>/  Jnftttuta  de      ctum ,  fiucadijciaturprarlcmi, 


legtttma  agnatorttm  fuccefstone. 
§.  fn.  tn  ulttma  glojfa.  Quo- 

36  modocunquc  cnim  conftct, 
qucm  clfc  vocatum  ,  nomi- 
natum  &  fubftitutum  ab  in- 
ftitutore,ad  Tcnutx  iudicium 
&  remcdium  admittendus  cft, 
cjuanuis  non  pr.ttendat  efle  irn 
mediatum  fubftitutum  vitiml 
pofleflbris  •,  in  hoc  enim  vcrifi- 
canturillavcrba,  Que  fegun  la 
dijpoftcion  del  mayoradgo  de- 
uierc  fuceder  en  el ,  qua:  con- 
ditionalia  6c  reftrictiua  funt: 
quoniam    illud  rclatiuum, 

•37  %** »  pofitum  finc  copula,in- 
ducit  ac  fignificat  prarcifam  li- 
mitationem .  1.  eatamcnadie- 


vcifuturo  tcmbori.  l.lcgaui.  flF. 
dc  liberat.lcgat.cenfet  Craucra 
confi.415.numc.  io.lib.  j.Hlp^ 
polytus  Rimin.  confil.671.  nu. 
3  5  .lib.tf.prcTcrtim  cum  lcx  no- 
ftra  loquatur  dc  pcrfona  inccr- 
ta,cuius  dcmonftratio  pendet  * 
a  vcrificationc  illius  qualitatis, 
Que  fegun  la  dtjpoflcton  del  mayo 
razjp  deutere  fuceder :  quo  cafu 
cx  dictione  relatiua  rcfulrat 
jc  dubio  formalis  condi- 

tio  falfa  ,  numcr.  i.ff.dccon- 
ditionibus  &  dem6ftrationib. 
Aymon  dict.confi.4 1 5 . nu . 1 1 : 
vbi  adducit  tcxt.inl.qui  Jibei 
ris.ff.  de  vulgari,  in  quo  il& 


£io,&ibi  Barrolus.ff.de  lcgac,  vcrba , Quifquis  mihi  hxresenn 
3.  idem  Bartolus  in  L  omncs  4  faciunt  conditioncm  ,  id  cft,. 
populi,  numero  1.  ff.  de  iu-  fi  hares  etit  ,  late  Hippoly. 
fticia  &  iure  .  Ruynus  confif.i  tus  Riminaldus  eonfilio  6>xi 
30.  numcro  fcxto  ,  libr.  iv     ftutoero  36  .  Ec  in  hithtf 
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modum  intelligcnda  eft  dida 
noftra  lex ,  ibi :  En  cl  fguiente 
,  tngrado%  que.  fegun  la  difbofcion 
del  mayoyadgo  deuierc  fuccder 
tnel:  interprecari  cnim  debct, 
id  eft  yf fegun  la  dijpofcion^c. 
«^uafi  illc  fecjuens  in  giadu  can- 
tum  dicacur,cjui  dilpojGcionem 
&  voluncatem  inititucoris  in 

42  /uumfauorcmhabcc  j  ncc  dc- 
bcacactcndiille  qui  prxccfsic» 
cum  ipfi  hOA  fucccdacur,  icd 
jnfticucori  ,  cuius  refpcdtu  fc- 
qucns  in  gradu  dicendus  cit» 
non  rcfpecTu  prxccdcntis  in- 
truii,iniufti  &  illegicimi  poflcf 
forisjvcl(altcmfequcns  ingra 
du  dici  debet.  rcfpeftu  prcccc- 
dencis  iuiH  &  lcgkimi  poflcflb 
fisj  quod  cft  venfsimum>huic 
cnim  immediate  fubftitui  pra: 

43  tcndcre  debet,&  non  vlciino 
intrufo  poflctfbri,fiuc  dccenca- 
Koru  cum  vcre  vltimus  poflcf- 
for  illc  fic,qui  iufte  poiTcdic ,  vt 
in  indiuiduo  docuic  Guillicl- 
jnus  Ecncdictus  in  cap.  Raynu 
tius,vcib.wor/«<?  itaque  tefato- 
rr,in  2.dcteftamentis,num.72. 
illis  vcrbis,  qus  fane"  Tcnurx  44 
noftrx  propcmodum  condu- 
cunt :  Et  talis  confuetudo  fayft 
Oijuumf  haUisft  adfucccdcn- 
dum-^uta  alidsjayjirct  mgradu 
fequentemlf  qua  foena.ff.de his 
qut  Juntjui  njcl  alien.  mr.  fccun* 
dumBaldum  in  diB.cap.  hem 


caufa  pojffsion.  ft)  proprietae. 
njbi  Barhatun  repttitione :  nam 
kenefcia  legum  capacibus  fcriptd 
funt. l.Lucia.  § .Lucius  Tttius.ff 
delegat.  2.  HacTenus  Bencdi- 
dtus,  qucm  rcferc  &  fcquitur 
Mieres  parc.^.quxft.  icnum. 
.2.  &  ccnfuic  BarchoIomxuJ» 
Chaflancus  inconfuetud.Biir- 
^und.Rubrica^»  Umort  fayft 
le  T///?limic.4,5.&  6.nu.-j.  Alc- 
xaBa.con11.82.anu.  3  lib.t.  Ia- 
cob.a  Sanclo  Georgio  in  l.fifo- 
rori,nu.4.&  ^.C.dchc/ed.inftt 
tucnd.  Lcgumcjue  &  ftacucorii 
beneficia  capacibusfcripta  cfle, 
habilibus  &  idoncis ,  prohatut 
in  1.  vt  gradatim.ff.de  munerU 
bus  &  honoribus,&  fcribic  Acw 
curf.in  glofad  l.cmancipati.  ff. 
de  adoptionibus ,  &  ad  1. 1 ,  C. 
dc  facrofan.  Ecclef.  &  ad  1. 1  .C. 
vbi  dc  racio.agi  oport.&ad  L  1. 
C.de  6de  inftrum.&tradunc 
DoeTores  in  dittis  locis  ,  & 
plura  huius  rei  congcfsic  Ti- 
racjuellus  de  raortc ,  2.parte. 
primadeclaraiionc^pcrtotatm.  ' 

Ncc  itcrum  obftat  quod 
cje  poiTefsionc  diximus  ,  vc 
cadcm  dcbeac  cflc  pcnes  fuc- 
ceflbrcm,  quxcrac  apudpras- 
deccflbrcm:iongc  cnimvcrius 
&rcceptius  cft,  poflcfsioncm 
quascxlcgc  4f.transfcrtur  in 
verum  maioratus  fucccflb- 
rcm,  nouam  &  diftincTam  eflc, 
&  non  illam  quxapudvlti- 
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mum  poflcilbrcm  crar,  vtad- 
ucrfus  Ealdum  iuri  Jicis  funda 
mcntistcltatur  Anconius  Go- 
iuezius  ia  diiLt.l.45.  n.  1 14.  vcr- 
ficulo  fed  his  non  objiamtbus. 
Molina  lib.3.primogeniorum, 
cap.  iz.  numc.ii.vcrficulo  fed 
nscrius  r/?.Ncc  rclatiuumauod 
diximus  j  fc  trajpajje>  g/c.in 
contrarium  moucrc  potcit  jdc- 
bet  cnim  rcfcrri  ad  ilfam  polfcf 
fionem,  qua:  dc  nouo  transfcr- 
tur  i  non  vcroaJ  anticjuam ,  vc 
prxdidi  fcriptorcs  proriretur; 
cjuorum  doctrina  vcra  cft,  iiue 
tranfucrfalium  poiiHsioncm 
rclpiciamus ,  in  quo  nulladu- 
bitatioclVi  fiuc  aiccndcntium 
&  defcendcniium  :  intcr  pcr- 
ionas  cnim  quoquc/mtcrquas 
linca  rc&acV:  non  inflexacon- 
linuatur  ,  afccndcntis  &:  def- 
cendentis  poiTcfsio  ,  non  ca- 
dem  cft  ,  icd  diucrfa  :  vt  do- 
cct  Bartolus  in  1.  cum  miles. 
fT.  ex  quibus  caufjs  maiores, 
&  in  1.  in  fuis  ,  numcr.  5.  rf. 
dc  libciis  Sc  polthumis  .  Bal- 
dus  in  lcgc  vkima  numer.  z. 
C.  dc  cdiwto  diui  Hadriani 
tollendo  ,  ibi  :  Qubd  cxifien- 
tia  fiutatis  cjficit  fiiium  fitum 
btredcm  ,  fed  ncn  pojjcjjorem: 
Argumemo  textus  m  l.  ji  homo. 
ff.  de  ufucapwmbus  .  Arcti- 
nus  tn  I.  u  iorori ,  in  pi  incipio. 
C.  dc  iuic  dcliberand.  Mat- 
thxus  dc  Afflictis  dcciiionc  47 


6y.  numcr.  3.  Tiraqucllus  in 
tra&itu  dc  mortc,  in  prarfatio- 
nc.dcclarationc  j.nu.^.&pro- 
baturiatis  in  l.cum  harrcdcs.l. 
qui  vniuerfas.  § .  quod  per  colo 
num,vbi  Bart.fF.de  acquircnda 
poflefsionc.l.  z.$. appaiet.ft.de 
criminc  cxpilata:  k&rcd.  Et ,  fi 
quid  iudico,ratio  cft,quia  vnuf  ;• 
quifquc  nominarus&  fubititil 
tus  in  primigcniorum  matcria 
fuam  fubftitutioncm  fpccia- 
lcm  habct  ab  alio  diitinctam, 
tanquam  fi  in  vnoquoquc  eo- 
rum  maioratus  inilitutus  eflct, 
vt  aitPaulus  confilio  1^4.  nu. 
5 .  lib.  z.Tiraqucllus  de  primo- 
gcni|S,qu^ftionc  4cnum.  108. 
Kodcricus  Xuarez  in  1.  quo- 
niam  in  prioiibus.C.  de  inoffi- 
ciofo  tcitamento,addcclaratio- 
nem  legis  Fori,  8.qua:ft.nu.  6. 
Siluan.confilio  15.num9.C0n 
fcqucns  ergo  eft,  poiTcfsioncm 
vnius  ab  alio  diitin&am  &  di- 
ucrfam  cflc,  &c  non  candcm, 
qux  confiftcbat  apud  dcfun- 
cTum  ;  quoniam  iubftantia  &c 
aclualis  cffcdtus  polTcfsionis. 
mortuo  poiTcflbrc  finituri  idco 
que  in  pcrfonis  denuo  fupcr- 
ucnientibus  opus  cft  nouam 
poflefsioncm  conftitui,  vtcle- 
ganter  faibitZafius  in  epito- 
mc  fcudorum,  fcxta  partc,fo- 
lio  5.  Molina  libr.  tertio,  cap. 
11.  numer.  iz.  Nam  ficut 
pcrfona  fucceflbris  diftincTa 
Aa  3  cft 
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c  ft  a  perfona  prxdcceflbris  ira 
c.iiam  poflcfsio  debec  efie  di* 
ftinc"b,iuxta  gloflT.  cclcbrcm  in 
l.i.$.interdum,vcrficulo  quoti  ^0 
die  Lonjlnuitur.  fT. dc  vlufructu 
accrcfccndo .  Ex  fubftitutioni* 
bus  cnim  gradualibus  maiora-. 
tus/ius  oritur  ad  fuccedcndum 

48  inftitutorii&quilibccexfubfti 
cutis  cenfecur  per  fe  fubftitu- 
tuSjticc  ab  alio  dependcs  e  ft,  & 
Cic  necpoflcfsio  vnius  a  poflcf- 
iionc  alterius  pendcre  de- 
ber,fed  omnino  cilc  diucr  fa,  cx 
Baldo  in  cap.  1 .  nunie.  3 .  &  4.  h 
vafallusfeudopriuccur?  docec 
Paulus  Caftrenfis  in  1.  fi  pecu- 
niam ,num.  1 1 . h°.  de  condidtio-  5 1 

49  ne  ob  caufam .  Decius  confilio 
498.num.19.Parifiusconfi.654 
num.  1 7. 1  ib.  3 .  Moli  n .  li  b .  1  .cap< 
1  .num.  1 7-Ex  quibus  vlcra  Do- 
ctorcs  confidcro  diucrfitaccm 
ftatuti  fcit  confuctudinis  tranf- 
fercmispoflcfsioncmin  hxrc- 
deni  abfquc  apprehenfionc  ,& 
icgis  4  j.transtcrcntis  poflcfsio 
ncm  in  vcrum  maioratusfuc- 
ccflorem:in  hxredccnim  ean. 
dcm  ocrfonam  confideramus 
cum  defun&0,&  idco  nihil  mi 
rum ,  fi  eaJcm  poflcfsio  conti- 
tmuccur  inrer  cosunmaioratus 
vcro  fiiccclforc  diucrfarn  pcrio 
nam  conftiiuimus.cum  inftitu 
tori ,  &  non  dcfuncio  fucccda- 
turiaiuerfaitaqucpofleisiocau 


&  futurus  fucceflbr,non  finc  ea 
dcm  pcrfona,quia ab  co  maio- 
racum  non  capic. 

Ncc  vltcriusobftat  quod  di 
ximus ,  non  poflc  qucm  com- 
modum  cofequi  ex  a£lu  qucm 
imptignat.Rcfpondctur  enim, 
in  maioratibus ,  vtdi&umex- 
tar,fuccedi  inftitutori,  &c  nori 
vlcimo  poflcflbri.l.  vn  u  m  cx  fa- 
m  i  1  ia .  J .  1 .  cu  fi  m  i  1  ib  u  s  ,d  e  lega. 
i.idcoquc  attum  non  impu- 
gnar,qu  i  pofleflbrem  incruium 
dicit:quinimo  cum  approbare 
vidccur,ciim  fecundum  infticu 
toris  voluncatem  fucccdcrc  cd 
tcndat. 

Ncc  quidquamobeflquoi 
dixtdcfubrogatione  fequentis 
in  prxcedcntcm/idcoqueadhe? 
rendu  dfe  prxccdcntis  poflef- 
fioni,  vt  ablurdum  ceflct :  rram 
(ccundum  fuperius  tradita,  ille 
prxcedens  eft  ,qul  iuftc  pofie- 
ditiintrufusnamquc  no  effici- 
tur  vltimus  pofleflbr/cd  dcten 
tator  dicitur,gradu  Itaq;  prxce 
dcntis  faccrenemuc ,  vt  cx  Ma- 
ticnc:o  ficalijs  iupra  adnotaui- 
jnus.Lcxenim&ftatutum  lo- 
qucsdcpoflcfsloncin  quacrac 
dcfun&us ,  intclligitur  dc  vcra 
&  ciuili  poflcfsione,vt  fignatcr 
opinatur  Bald.in  L 1 .  poft  prin% 
C.comunia  dc  vfucap.vbifir- 
mac.vcrbum  Pofsidae,  alcge 
prolacum  ,  intclligi  dc  ciuili 
poflcflbrccumvcrba  lcgisvcl 

ilatuti 
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ftncuci  ciuilicer  incelligcnda 
finftquia  ciuiiis  poflclsio  trahit 
ad  fc  naturalem  coniecutiue: 
detciatio  vero  Scnacuralis  pof- 
icfsio  ciuilcm  polTcfsionem,  ad 
k  non  traliifs  icuo  ci  rcpugnat: 
vcrba  ergo  legtS'45  jquaiaqSvlci 
ihumpoiieflbrcm  diriguncur, 
accipi  debcncde  ciuili&  iufto 
poifcflbrc.  I,  ftipulatio  ifta;  §. 
bxc  quoque.vbi  Barc.Cuman* 
&'omnes.jtX.{lc'V*rbor.  obli^ac 
lacc  Caefar  in  1.  vnica.  C.ft  dc 
momcnc.$.2»num.i  8.&  limic. 
214111.6. 

5*  Necpoftrcmoadremfacir, 
in  cafu  dubio  Tcnucam  non 
compcterc,ccncndum  efle ,  cii 
his  iuum  aCtor  non  amiccat :  in 
plenario  cnim  &:  ordinario  pof 
feflbrio,  item  &  in  pecicorio  co 


tequi.poceft  Rcfpbdecurcnim, 
conluJcius  eflc,poflcflbrio  fum» 
maiifsimo  agcrc  ,  cum  vnica 
&  fiunmaria  fcncencia  omnis- 
caufa  pofleflbria  in  Tenuca. 
cjuoadvcrtimquc  effcclumab-, 
foluacur,vccxl.8.?.&  io»cic*7. 
lib.j.Comp.iun&alege  noui£\ 
fima  cbftac,&  ex  L  is  qui  defti- 
nauic.ff.de  reivondicationeiibi* 
Quia  longe  conimodms  eji  ipjum 
pofstdere.  Exquibus  confidcra-i 
tionibus,cmanuis  quxftio  facis. 
difficilis  Gcreccpcius  puco ,  re-k 
medium  poflcflbrium  Tcnu- 
miLE  proponi  pofle  ab  eoqui 
fc  funuac  in  vo!ucacc  infticuco- 
ris  &  cius  diipohtionc,quanui$ 
non  fic  immediacus  fubfticucus 
illius  qui  pro  vlcimo  poilcflbrc 
rcpucabacur. 


SVMMaARIdA  CUPITIS  XXXIIIL 


I 


y  w  j  T  Tenuu  locus  ftt yan  mcejfartbrequiraturmorsnatkralis 

\/        mlttmt  pojfejforis. 
i  St^ittmuspoflejformrvttayyonorumprimogm^ 

alij  tradtdertt,an  njtuente  ultimo pojfejforetpofstt  tntentari  remedm 

Tenutd. 

3  Apstd  Ittrisconfultos  mors  femper  intelligitur  naturalis»nec  mors  ciui- 
Itsreperitur  apudeos:ejl  emm  nomen  I  urtfionfultorum  recenttorum. 

S  JWorsctutlts  non  &<fuiparatur  naturalt ,  ntfim  caftbm  d  ture exprefi 
fis»  # 

^  Aa  4  f  Vacati* 
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j  Vacatio per  mortem,  ft)  ^vacatio per  renumiationcmjliucrfa  funt. 
*  Vacatto  per  mo  tcm  omnibus  eft  notorta:ex  rvacatione  ~vero pcr  ca- 

fum  mortiftmilemtnon  idcm  effcclus  dc  iurc  refultare potcft. 
7  Prohtbitus  fucccderet  non  cenfctur prohtbitus pojfefsionem  continuare. 
i-  Ante  mortem  naturalem  non  dicitur primogentum  'vacans. 
y  Prehibita  mulier  a  fucccfsionc  h*reditatistfi  nupferit  cxtcro t  non pn* 
■  uatur  hdrcdttatejn  qua  iam fuccejfcrattctiampet  nubat. 
i  o  AUusperfcBus  non  <vttiaturtettamft  dcuemat  ad  ca fum  d  quo  ineU 
pere  non  potuit. 

//  Conditiones in maioratibus regulariterobferuandd funttalioquin ma 
ioratus  amittitur. 

/  2  %ationc  inc ompatibilitatistdominium  maioratus  amittitur tfp)  abfa 

alio  aStu  in  fequentem  in  gradu  transfertur. 
13  Poffeftio^ationctmompatibtiitatis^nfequemcmingradu  transfun 


i4  Cafus  mortis  extenditur  ad  alios cafus eandem  rvacationem  indu~ 
cemes.  '  , 

//  Cafusftmilcsmorti  dquiparantur. 

1 <r  Sipojfeffor  maioratus  ingredtatur  religtoncm  imapacem  bonorumtfe 

cutaprofefsioncftatmTenutaproponi  potcft. 
1 7  CondmmcsfufftcitmplmfccundUmn,'oiuntatcmdtfp 

1  s  Pariafunt,non  ejjc  in  rcrum  naturat  -vel  ex  mompatibtlttatc ,  <uet 

exaliacaufafuccefforemcxcludi. 

19  Poffefformaioratus,quanuispoftmortem  tamu  tcncaturreftituere, 
mhabilis  tamcn  cffeclus  slatim  refiituit. 

20  Profeffus  non  reuocat  maioratumt  quanuisreuocatiopcrmiffajit  e$ 
wJqucadmortcm:tfimelligtturtex.inl.i7Taur. 

2 1  Pcena  damnationis  in  metaUumjnorti  dquiparatur :  q)  imetltgitur 
tcx.in  leg.ex faclo.  §  .ft  auis  rogatustad  TrebcL 

*2  facUigiturtex.inLmuLcrqux.ff.adS.C.TrebeL 

23  Sempcr  iura  teftatorum  ^volumatt nitumur. 

24  Propter  deiictum  amittitur  mairoatustcum pro  mortuo  habeatur  dt 
Itnquen-^Tenutaproponipoteft. 

2T  Pcraeccptationcmfecundtprimogenijw 

2*  Eleclio  -vmus  ex  comrarijs prajuppomt  dtmtjsionem  alterius. 

2  7  1  melligitur  tex.m  cap.  de  multatdc prabendis. 
23  Adors  ctutlts  xauiparaturnaturA  ' 

tn  materia  odiofa  q)  correclorta. 

19  Pit 
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29  Per  morte  *vacat  beneficium\per  rcmntiationcm  non  evacat])nifipf 
uifum  fucrit  infauorem  tllius  cui  rcmntiatio  fit. 

3 1  Contra  ignorantem  turrunt fex  menfes  *  lege  prsftttuti. 
3  2  Tempus  continuum  currit  aduerfus  ignorantcm/vtde uero  a  tempo 
refiicntU. 

35  Jn  atlu  momentancorfuifemcl perficituryfujficit  temporc  quo  acquU 
riturjoobditas\fccus  in  aclu  conttnuotcuius  obligatiojemperdurat. 

34  Diftinguiturinterqualitatemadieclamaclutdtjponenti  de  prtfen- 

itt$)  inter  qualttatem  adietlam  aElui  defuturo. 
sr  Quando  qualitas  habet  tratlum fucccfstuum>fcmpcr  requiritur  exi- 

ftentia  prxdicl*  yualitatis. 

36  Anftjquandocondttioappofitaperteftatorem,  fufficiat  momento^ 
i/vei Jemper  exiftere^declaratur. 

3  7  Quando  matoratus  <vacans  atcatur/vt  aclioni  TenuU  m  <vita pofi 
fcjforis  locus  fit. 

33  Peracceptationcmfecundimaioratusrvacat  primum  incompatibi- 
ie. 

3 p  f\atione  incompatibilitatisfer  receptionem ficundi  beneficij primum 
ruacat. 

40   Adiptfcipojfefsiofecundt  bcncficij  debetsvt  <vacet prtmum. 
4. 1  An  maioratus  tpfo  iure  <vacet per  acqutfitionemficundi ,  <vel  an fit 
necejfaria fententia  declaratoria. 

42  Declaratur  authenticapfoc  amplius.  C.de fideicommifsis. 

43  Eleciione  fecundi  maioratus  <vacat primus^  in  fcquentem  in  gra* 
du  transfertur  legis  mintfterio. 

44  Quando  'vnum  ex primogenijs  incompatibiitbus  no  elegerit pojfejfor^ 
moncridebett<vt  <vnum  eiigat.viuoca/u  tcrminus  arbttrarius  eft. 

4T  Quando  in  <vita  maioratus <vacatiintra  quod tempus  Tenuta  in  s\e 
gto  Senatu  proponenda fit. 

46  Sex  menfes  d  lege prtftituticurrunt  d  die  acceptationis  fecnndi  tnaio 
ratus%%)  occupationis  priorisprimogenij  ab  eo facltrfutin  co fuccederc 
contendit. 

47  Cafus  incompatibilitatis pro  morte  habctur. 

4s  Eieclionefacla  fecundt  maioratus ,  an pofsit poffejfor  *variare , 

ad  prtmum  redtre. 
4p  Dis7tntfioeftinterprimogeni»mteftamento>aut  contraBu  inilitu- 

tum. 
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jo  QMfacuitatcmbabeteiigendtexteslamento^ariarenon^  . 
/  /  Eli^endi  gj  optandt fattdtas  confumitur  in primo  atlu  njalido. 
,  2  Jmcrprctatur  textus  m  l.cumpater.^.dfiitaidc  legat.2. 
J3  Quando fatuitas eiigehdt roncedttur cum relattonead tempusmortis. 
•    eieclorts^  addtgendum  tncertumM  ccrtis/vartari potefi,  ft)  qn* 

fitratio.  ^  >*•** 

X4  Quando facultas  eiigendieonceditur fmpliciter  ft)  abfolutt,  eUBio- 
ne  femtlfaiiainona;ariatur:(t)uamteUigunturiurainl.apud  Au- 
fidtum.de  optioneicgat)f^mifiataiiberum.  §. Sttcbum.ff.de  ttgat. 

fecundo. 

//  Quandotmtligendte^teftamemeompetit,  eieclione  ft)  optione  fa- 

Eiafi xatim  transfertur  dominittm  in  accipientem. 
/  6  St  tus  eiigendicx  tefiamento  compitat ,  ft)  ex  contraBu  eleBio fiatt 

irrtuocabtlis  ft)  incomutahtlis  tfi:ft)  ita  tnteliigitur  tex.in  l.ferui  eie- 

Eiione^  in  l.huiufmodl.§ .  Sttchum,de  ieg.  K   • . 
/ 7  Si  iUtfuioptiocx  teslamcntocompetit,  tefiamentocligendifacultatt 

<vfusfu*rit,tmcvariaripotcrit.i 
rS  Tefiamentocontratlusirreuocabilisfieripotesl. 

59  Jn  dubto  ttilatoY pr<efitmitur  rtuotabtitttr  njoluifft  difponcre. 

60  Quando  contraUu  infittutum  cfi primogenium ,ft)  tn  eofuit  concejfa 
facuitas  eitgcdfunum  ex  matorattbusjictt  eiecliofitcla ftt/variari 

'  poteft:ft)  ju£ fit  ratio. 

6 1  Si  ex  teftamento  competit  eleclio,fiatim  ca  faila%ctiamfi  res  fns  cli 
giturjton fit  apprehenfajpfius  domintum  transfertur. 

62  Jn  contraHibus  ante  exccutiontm  ft)  tradttwnem  domimum  non 
acquiritur. 

43  Jneleclionibusfetfi  eltgcns  uariare  aueat  t  dc  <vnicoaclttaccipien-. 
dum  efl. 

4+  Semel  *vno  ex  maioratibus  eictlo%  adalium  rediri  non poteftjitte  cit 
clio  competat  ex  contraEiu  %fiuc  ex  tefiamento:^)  an  tn  tefiamento, 
ueiincontracluelccliofaclafitV  • 

#/  Eltclo  njno  ex primogenijs,  aliudnjacat,  ft) pro  mortuo pojfejfor  ba 
betur. 

46  Duo  domint  fg) poffejfortsinjoltdumejfenonpojfunt. 

^7  Dcclaratur  textu s  in  l.apud zA ufidtum%de  opttone  leg. 

48  Ex  eletlione  ff)  acceptatione  fccundi  bcneficij  ,  njacatprimumip" 

joiure:ita  tamenacciptturfipojfejsio  fecundt  bcncfictj  apprchenda- 

turtff)  nonaiitcr. 
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O  Quando^umUgisoperatur^nesiopusftclohtmtnis, 

7o  ln  benefictjs  non  contmuatur pojfefsiojicut  in  maicratibus. 

r t  Ante  uacattoneni  nec  trtbut  nec promitti potutt  btnefictum, 

fj  Exuacationcprtmi  primogentjcum fecundo  incompatibttis  *  domi- 

nium  ft)  pojfcfsto  in  feauentem  ingradu  ttansfertur^ettarrji  abjmsftt 

frfignoret* 

7S  Si  cBiux facultatem  coniugi  concedat  meiiorandinmum  ex filijstan\ 
femel  eteclione  facla>pofstt  coniux  rvatiate* 

i4  Semel eieilione facla  maiotatuS  titulotnon potefi  teuocatijiue  ius  eli 
gendi  ex  teftamento  ^vei  conttallu  competatifiue  tn  contra£iu,Jiuc  tr% 
tcftamento  eleclio ftt facla,  frfftue  res Jit  tradttajtec  ne* 

ft  Declaraturl.ss*Tauri,{£)  num.77* 

f 6  FaBum  commijfartj  reputatur facl i  defun£ti,$j  tanauam  eius  dif 

pofitio  habetur. 
fS  Voluntas  coliata  in  arbitrium  alterius,nuUa  eft. 
7 9  Si  fubftantia  dijpofttionis  in  alterius  atbittium  non  conferaturfed (a 

lum  eletlio  perfona/valet  dtjpofitio. 
f  Valet  dtfpofitio.au*  confcrt  altautdtn  tettium  permodum  declara* 

tionis* 

si  Meliorandifacuttas  a  coniuge  datajn primo  aSiu perficitur,abfaut 
njariattone. 

ti  Melioratione fatlamaioratus  titulo  .ftattrn  dominium  ft) pojfeftii 

transfertur  in eteSium  ft)  nommatum. 
> /  Vts  &  fubftantia  maioratus     eius  inftitutio  non  dertuatut  d  coh$* 

mijfanojed  ab  eo  qui  commiftt*  • 
14.  Verbum  Votc^kjnoninducttnecefsitatemjnifirefiraturadhdredemi 
S/  Si  maioratus  non fiat  a  Comifiarioyprajacla  habetur  d  iege. 
S6  Interpreiatur  I.22  .in  legtbus  Tauri* 
Sf  Commijfarius fotum  hahet  rm  ram  executionem* 
Si  Quando  commijfarius  maioratum  non  inftituitjexpro inftituto  ha- 

bctyft)  pto  rcgularijta  art  nutla^sjoltta  in  eoinfmt. 
S 9  Verbum  MaiQt&tteiprimogenium  inducit  teguiare. 
po  *NepoJfefst<tfvacetieattansfettutelcclionefaclai  $)  ius  autritur 

clcclo:<vartari  itauue  nequit, 
p  1  Vbi  datur  continuatio  deminij  *vcl poffcfsionist  ncrt  datut  hxteditas 

iacens. 

Etiamffvoluntas  eiecliconcttrrattnon  auocaturabeo  maiotatus  ft* 
melttanftatus  (rf  radicatus* 

$t  Ah 
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pj  Ab  cleElo  rcgulatur proximitas,ctfi  ntoriatur  antc  atlualcm  apprr* 
henfionem. 

p4  t\emedtum lcgis  Taurincnfts cttamfibi locum rvcndicat  in  maiera- 

tu  meUorajionts  tcrtij. 
pr  ln prtmum  nominatumad maioratum  transfcrtur  qucque  ciuilis 

naturalis  pojfefio. 
$6  Qvando  melioratio fit  abfifue  maioratus grauamine.ex  elecfi 

tranfit  poffejsto,{£)  fetuaturdt&tntito  dc  qua  hic. 
9 7  Stfacultas  data ftt  eligendi  unum  ex filijs  ^velfiliabus 

fartus.prMctmtfJo fiUo,pofstt  cltgtrc fliam. 
cs  In  altematiuafvffittt  attcram partem  efjcveram. 
p9  Quando  altemattuapcnitur tnter perfcnas,in<juibus  cadit  affcUio, 

tunc  non  fatis  efi  alterampartcm  efie  rvttam  ,fedordo fcrtptura  trL 

fbictendus  efi. 

/oo  Pctmsconferuaturmaioratusper  mafculos,<judmperfirminos. 
/c  t  Quando  copulatiua ponitur  tnter  perfonas ,  m  qutbus  ccnfidcratur 

affcttio,tunc  copulattttamncontungtt,  aduerfus etus  naturam. 
jc 2  Jn  fuccefsioHc i\egni  {$)  aliorum  matoratuum ex  BtffanU  confuc* 

tudincmafculusprafcrtur. 
Jcj  Quando  miluat  dtuerfa  ratio  Jicct ceffet affeclio,  adhuc difiunfii- 

ua  ncn  'Vertfcatur  in  isna  partc. 
jc+  Sit\exJa*uUatemtcnccdat  infiituendiprimcgeniiin^vnoexfilijs 

njcl filtabus,an  ncccjjarto  dcbeat  p>  sjerrt  filius. 
jor  Bxtante  mafculojkmina  eltgt potesl. 

jo<s  Facultas  concejja  ad cltgendu fil  um  aut fiiiamjiberam  ^volunta* 
.  temjenotat. 

J07  CuielcEiio ccmmittitur cltgcndi propinquum, ncn afiringitur  elige* 
reproxtmicrem. 

jpg  QuandofiitaeUgiturfilumcffenditur  fexus,mn  tamen  Unea  #) 
gradus^ficfufitnetureUilso. 

jcq  Jn  eU£iicneJiatium,tndtgnimpetcficIigi. 
jjo  AntelegemTauripctetat  meltcran  r.cpos  rvivente eius patre. 
fcU.  Jnurpretantur tura tn Lcumpater.§.a  tepctc     m I.  htrcdcs mci. 
§.a>Ui.dcIeg  2.&/adTrebeI. 

JJ2  ^cnpoteHdtct,intcrfltosfi)filiasconftderareaffeaioncm. 

ii  3  ^icn.nturau^crcshutuscptnicntsrvtfdiaelegtpofsit,fl'topra'' 
.-,  termijfo.  ' 

ti4  Quando  conictluracoStgipotefifiliumprafcrcndi,  nonpeteft  eligi 
fUA-  tj,  Si 
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i  u  Sifacultas  data  fit  eltgemU  <vnum  ex  fiiijs,ntc  additum  ftt,  ft)  fi- 

liabusyan  pofstt filta  eligi. 
1 1 6  zAn  coniux  tjmfacultattm  habet  mfiitucndi  maioratum  t  dtb  41 
.  tum  rcgularem  Jaccre  :  anwerom4toratumagnatt6mspoJsitmJ^ 
tuere. 

jtf.  Katuramandatircfosfflfi^ 

jtS  Fatlum commtjjarij  continet infe mcram  cxccutiontm,  abfqucar* 

bitriocxtenfiuo.  >}.  .^;, 

jtp  Qmhabeteletlioneminterpauperes/vtinter  eosdtfiribuat.anpof- 

fitnjnum aiijfubfiituer^  \.^\  a  *,v.\%      • , 

120  Cumconiuxjactendi  maioratu  facubatemcomejferityordinc  fuc-. 
ccfsiuorvtdetur euminfiituerc.  ,  - 

121  :Dtslintlioc^anfidctcommtJfum  rtliSium  ftt  familia^cl  inter 
perfonas famtlia. 

122  Quandoacomugedaturpotefiaseligcndt filium.no poteft  eiigi  defi. 
cendcns. 

j2j  Quando facultas  datur  eltgendiunum  ex fiiijs,  non  extenditur  ad 
*pep$emnondumnatumtetnporemorttsttfiantts.l    &  ~\  s'     }  "J 
j*V  SifacuUahtdudftt  eiigen%  ^vhum  ex  flijs  Hjclitp*tibus>an pofsit 
•  cltgi  nepos  extantc JUiot     ^  ,,-*„.,,'  '[       ■  ,  \ 

iir  $!l*ndocvnkxcUclion^ 

cUttioncjnandatum  expirdt.   .   -  j '  >  kj  •     ' »  f;  • 
j26  Ailus  infittuendt     atlus fubfiituetuiidiucrfifunt^  addiuerfos 

cffitius.  fTJ 
j27  SicuicomeJfumfiwyoJsitinfa  cifuhsTt- 

j2S  Subftitutiodtcitur cuerfio  <z>oluntatis  committcntts  mslitutionem 

tantum. 
119  Dcclaratur  lex  j  i Xauri. 

uo  ln  mandato generali  tantum  <veniuntfpecialiter  exprcjfa. 
jfi  Quanuispotejias  detur Jubfittuendt^acctpitur  quoadfubslttutiones 
nomtnatas. 

13*  IrregularcsfubsTttutiones  odiofiefunt^  aduerfus  ius  comunc , 
non  habent  locum  nift  injpeciatim  commtfsis. 

123  Contra  naturam  maioratus  cft  trregularis  JubsTttutio. 

134  Jrregularesfubslitutiones  continent Jpcciem  exharcdationis, 
js/  Arbitriumjecundumius  regulari  debct. 

jjtt  ^(tioratmagnatiomsnun^udmfmrodiKitttr.nifisnca 

rttxprcfits.  '  *  '  w  y„. 


t 
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n l  Verbum  Vidcbitur^Placuerit,^ fimiliayqtiomodo  exponi cLbeantr 

ft)  tiberum  arbitrium  auid importet, 
»«?  Vltimanjolutuas  zollata  m  arbitrium  altcrius,cft  nulla,  ft)  fic  mo- 
■  *  dificatur     limitatur  ad  arbitrtumbom  i>iti/vt  non  torritat  difpo- 

fitio. 

up  Jn  mandato  ea  tantum  continentur^ux  mandari  yucunt \qttantun- 
■-  msgcruralefit.  /     wauv,  \\\  W 

1 40  Arbitrium  boni  uiri  continct  id  quod  eft  de  iurc/vel  dc  confuetudi- 
■\ne.-'     •'•         •  '••  ■i*vx<v^'.-c  AATiin* 
/ 4 1  Otto  modis  redigitur  arbitrium  ad arbitrium  boni *vm. 
j+i  1  Sf  commtjfariusycuifacultas  data  eft  inftitucndi  maioratum ,  eum 
de  failoirregularcmfaciat^an^vtttctHr  dtfpofitio :  an  Hjerb  rcdiga- 
x.turadregulareprtmogemumj^numerisfcqucntibus^  ad  *P 

mcrum  1x4. 

tty  1  An filij  maioratui  irregulanpofsim  confenfum prdfiare. 


•  V 


SI  MAIORATVS  POSSES- 

a      %,      •.•»  .  *    "•"*  "*i      '•  •      1   1    ■    •  ■   •  -*     «*   **  *  .........  .  I  t, 

for  in  alio  maioratu  fuccedat,quicum  ptf- 

mo,  quem  pofsidebat,  incompatibilis  fit, 

ariillc,  qui  inprimo  maioratufuccedcrc 

c5tendit,in  vita  huiusvltimipoflef-  :u 

forisTenutamproponcre 

r  r 

pofsit,M 


c  .■».•» 


...  * 
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»»**X  %S.\ 

r  • 


>    1«       Ogrt  A  T I  O  dubi^ 

tadihuius  quc- 
ftionis  ea  eflc 
potcftjlcxenim 
quadragcflma* 
quinta  Tauri  mortem  natura- 


lcm  vliimi  poiTcflbris  Cxpofcir, 
vt  Tcnutx  locus  fir,  vt  illa  vcr- 
bainfinuant:  Aluertocl  tenedor 
dcl  mayoradyo ,  /wfjro  ,77»  t?/r* 
aBode  aprebenfion ,  fetrafpaffe 
lapoffejston^c.  iunctis  vcrbis 

lcgis 
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lcgis  nonje,tit.7.lib.5.ComplL 
quje  lata  fuic  ad  exccutioncm 
pratditta:  legis  Taurincniis ,  in 
qua  ita  fcriptum  cft :  Ten  cafi  <f 
algun pojjeedor  de  mayoradgo  fa 
1  Zkarr^gA-.Exquibuslane  ver- 
bisclicicMolinalib.  3.  cap.  13.  5 
nume.59.  fi  vltimusmaiorarus 
poilellbr ,  bonorum  primogc- 
nij  pollcisionem  in  alium ,  quc 
prxtendicciufdcmprimogenij 
lucceiTorem  efhccre,  tranitule- 
rit,illum,qui  in  hocmaioratu 
luccedere  cotcndit,  non  pofle, 
vltimopoflciTorc  viucnte,  rc- 
nicdium  Tcnutx  proponerc: 
necelfarib  cnimeius  mors  ex- 

3  pc&andacft.Apud  luriiconful 
toscnimmors  fcmpcr  intelli-  6 
gicur  naturalis  j  ncc  mors  ciui- 
lis  rcpcritur,  icd  quaii  magi- 
ftrale  nomcn  a  Iuriiconfultis 
rcccntioiibus  &  iuiis  prxccp» 
toiibus  inucntum  eft,  fccuncu 
Acoft.inl.Gallus.  $.&quid  ii 
tancum.num.4.  ft.  dclibcris  & 
pofth.qui  fuicimmcmor  Lucc 
dc  Pcnnainl  vnica.  C.dcim- 
pon.lucra.dcfcrip.lib.  10.  coLi* 
ycrfic.  cumdicimus  mortejn» 
qui  ancc  cum  dixic  \  &  vcruquc 
rcfcrc  Micvcs  par.  1.  quarft^.n* 

4  1 5-Ec morte  ciuilcm  non  iqui 
parari  nacurali->nUi  in  caubus  a 
iurc  cxprcisis  ,  .placuic  gloil.fi 
in  cap.placuir,  1 6,.qucit.  I  i  vcrfo 
moriuus^cdu^ hoc  ienca<.  l|£ 
jncLL 1  -nu»  1  X.dc  hxrbdiioft^ 


&  inAuthen.fi  qua  muller,nu. 
i9.C.dcfacroian.Ectlcf.  ^Egi- 
dio  Bofsio  in  praxi  crnn.  tit.  dc 
bonorum  publicationc,nu.40. 
Gregof.in  1.  i.glo.  1  .tit.  1 8.  par^ 
4.Menchacc.  lio.  i.conuoucri; 
cap.i7.nu.  1 5.  Ec  conhrmatur 
hxc  Moline  opinio  ex  tcxtu  in 
c.fufceptu  m,de  rclcriptis,  hbr. 
6.vbi  vacatio  per  mortcm,& 
vacatio  per  renuntiationcm,  di 
ucria  (unt ,  &  ideo  in  liceris  ad 
bcnericium  impctratis,vno  cx- 
prcllb,non  vcnit  reliquum :  & 
icaillum  rcxcum  incclligtic  ibi 
Ioan.  Andreas,&  glo.vcrb.  non 
?M*rf  r,&Hollicnl.in  c.expartci 
in  r.deoffic.dclcgati,anum.  r: 
His  acceiit ,  nam  -vacatio  pcc 
mortcm,omnibus  cft  notoriaj 
vacatio  tamcnper  incompati- 
bilitatcm,  non  omnibus  paiccj 
&  ficabicns  &  i^norans  dam-i 
num  rccipere  poifenr,  cum  1 1  l  t 
non  ie  opponcrenc,  cxilliman- 
tcs^poirellorc  viuo,maioraturtl 
non  vacailc :  cx  mortis  cnlm 
ccquiparationc  non  ijdcm  lcgis 
cftcctus  poflunt  rcfultarc  ^ac  ii 
vhimus  pollefior  morcuus  ef- 
fcc.Baldus  in  l.apud  hoftcs,nu. 
6.  C.  dc  fuis  &  lcgitimis  harr. 
Gorneus  in  L3.num.1c4.Cdc 
iurcdclib.  Poftrcmo  confidc- 
io,in  ccfu  noftro  rationc-prardi 
^ta  inccmpatibilitatis  ncn  po- 
uihfe  maioratum  vacarc  fciuc 
iborteui  naiuralem  poilcfforis, 
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&  (ic  Tcnuram  compe tcrc  no  9 
polTe:prohibitusnamquc  fuccc 
acre ,  non  ccnfctur  prohibitus 
poflefsioncm  continuarc  ,  ex 
textu  Iingulari  in  L  vlcima.  fF. 
Y.ndc  libcri,in  illis  vctbisiSipo- 
J}ca<[*am  flius  emancipatusbo- 
norum  pojjtfsionem  patris  petijt, 
ftatum  fuum  mutauit,  ruhtl obef 
Jeetrfuomimts  id  auod  acyuijiutt, 
retineat :  GuodJiprtM-t  condttione  1  o 
JuammutAUtrttJxmorum  pojfef 
fonemeum  peterenon  pojfe :  cx 
qua  lcgc  fatis  conlUt,li  antc  va 
cationem  fcCundi  maioratus, 
primum  cjuis  acquilicrac,  illu 
retinerepofic,  ctiamfi  alterius 
maioratus  cum  primo  incom- 
patibilis  domiims  &  poflchor  11 
fucricefFccTus  \  ad  hoccnim  vt 
prxdicTaincopatibilitas  incon 
iiderationefit,yccrquc  maiora 
tusfimul  6cconiun2lim  vacarc 
tlcbet,tunc  enim  vcriufque  pof 
fcfsio  ratione  incojnpatibilica- 
tjs  in  vnum  transfcrri  non  poi 
ceir,vc  vltima  prcdicTaverba  \c* 
gis  vltimx  dcmonilrant  ,  ibi: 
Quod  ft  prius  conditiomm  fuam 
mutauertt,  bomrumpojftfsionem 
f  ct4mpeterenonpojfc.Con(cc[ucs 
crgo  eft.ad  hoc  vt  Tcnuta  pro- 
poni  cjucat,mortcm  naturalcm 
rccjuiri  j  cum  ante  cam  primo- 
genium  vacans  dici  ncqueat,fe 
cudum  diclx  lcgis  decilioncm: 
cx  qua  cenfct  JBaldus  in  16  ma- 
tcr,in  finc.  C.  idciuis  &  icgici* 


mis  hxredibus  ,  prohibican* 
muliere  a  fucccGione  hxrcdi- 
cacis,fi  nupferit  cxtcro,  non  pri 
iiari  hxreditarc,  in  qua  iam  fuc 
ceuerat.etiamli  ei  nubarrquam 
docTrinam  fequuntur  Cuma- 
nus  &  Aretinus  in  i.  hxrcs  pcr 
feruum.rT.de  acquircnda  here- 
diracejn  princip.Iafon  in  1.1.$. 
vcccrcs,a  num.28.fT.de  acquir. 
poflcf.  Et  cft  ratio,  aclus  enim 
perfctfus  &  confummatus  ho 
vitiatur,ctiamfi  dcucniac  adca 
liima  quo  inclpcrc  non  potuic- 
Lpluribus.  §.&c  iiplacear .  cum 
Yuigatis.fT.de  vcrb.obIigar.Sei 
©milIadifpucatione,verius  cxi- 
ftimo,Tcnuta  in  hcc  cafu  pro- 
pbnipollc  ratioiic  incompati- 
bilitacis:rcgulariter  enim  prx- 
dicTa  incompacibilitas  a  condi- 
tionc  in  maioratuappofica  pro' 
ucnic,qux  obfcruarl  dcbcc.Ii 
hociurc.  §.  vltimo.fF.de  dona- 
tionibus.  I  fa#a. §.  in  danda.ffc 
ad  SlC.Trcbcllianum ,  vbi  hoi 
taruvBart.&  ScHbenccs,quos  re 
fcrc  <fc  fequitur  D.  Molina  de 
pribogen.lib.i.cap.  14.  numej 
10.  Chaflaneus  in  Catalogo 
glorixmundi,concluf.4(5-.  per 
totam.  Mieres  x.  part.  quxft.4. 
illatione  8  num.z.Etfi  hxccon 
ditio  a  poflcilbrc  non  adimplea 
tur,maioraciim  amittit,  iuxta 
prxdiclaiura,&  e&quxrradic 
Micrcs  vbi  fupra,numc.3.&  4. 
Moiin.iibr.2.cap.8.numer.  1  ji 

HU 
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12  His  adhxrct,nam  prcdi&x  in- 


compacibilicacis  racionc,huius 
primi  maioracus  dominium 
amiflum  ruir,  &  abfque  alio 
a£lu  ncquc  traditionc  in  fc- 
•cjucntemingradufuic  tranfla- 
tum,vc  docCc  Accurf.verb./>r/i 1 
.  ■tsottemtin l.quocies.C.  dc  fiaci^ 
commUsis,quatenus  voluic,  dc 
berc  fcqucntem  in  gradu,  in  ca 
fu  incompacibilitacis  &  concra 
uenttonis,agere  reivcndicatio- 
*ne,qu$  non  compccic  nili  vcro 
domino,  vc  inl.  inrcm  actio, 
cum  vulgatis.fT.de  rcivcndica- 
tionc,&  probat  ccxtus  in  dicc.l. 
<Hiocies,in  vcrbo  petitionem ,  & 
inl.cum  patcr.§.libcrtis.  ff.  dc 
icgac.2.  &  itarin  indiuiduo  cx  ". 
his  iuribus  dcduxit  Salicetuj 
in  dicta  I.quoticSjnume.^.  &  5. 
Gregor.Lopcz  inl.34.  titul.9.  14 
verb.r/  /?wr/o,part.6.verfic.^ 
ncta  quod fimdtter.  Micrcs  3.  p. 
^3  quxft.9.num.i.Vltcrius,  cjiiia 
non  folum  dominium  cx  prx- 
<Ji6tamaioratuum  incompati- 
bilitatc  in  fcquentcm  in  gradu 
transferturjed  ctiam  &  poflef- 
fio,iuxtalcgem  Qaotics.  C»dc 
donationibus  qux  fub  modo, 

J>routcx  caexpendunt  Spccu*- 
ator,Decius>&  Ripa,  quos  re- 
cenfec&fcquicur  Molina  libr. 
j.  cap.  12.  num.2.  Couarrub. 
pluribus  rclatis,lib.  1.  refolur. 
cap.  14.  num-3.licct  ipfc  con- 
trariumfentiac.  MoLtnx  vcro 


opinio  communior  &  rcccp- 
tior  fuic,&  ex  l^.ticul.^.  uar.y. 
nullam  dubicationcm  habct:& 
in  cafu  &  quxftione  noftra  116 
folum  dominium,  fed  &  poflef 
iioneni  transfcrri  in  fcquen- 
tcmin  gradu,arbitrantur  Gre- 
gorius  Lupus  vbi  fupra ,  Xua- 
rcz  allcgatione  9.nu.  5.  &  duo- 
bus  fequcntibus,  &  numer.  1 6, 
Tcllus  in  1.  z7.Tauri,numer.2. 
vcrfi.  tamen  m  kis  (ubflttutioni- 
4/«,&innumc.i5>.Micres  1  p. 
quxft.24.num.i.MoIin.libr.3i 
cap.  1 2.num.  3-&4-&  lib.».cap. 
1 2.n.  1 7.Cum  igitur  pcr  prxdi 
clam  incomparibilitatcm  dc*. 
minium  &  poflcfcio  cransfera- 
rur,Tcnutam  conTpctere.com 
pertum  cft,iuxtadit~tam.l.Tau 
ri,&  1.8.&  9.cit.7.1ib.5.  Comp. 

Ncquc  his  refragatur  deci- 
fio  textus  in  dict.l.45.Tauri,  & 
in  1.8. &  9-titu.7.1ib.5.CompiI. 
quiaquanuis  ibiad  tranllatio- 
ncm  poflefsionis,&  ad  Tcnuce; 
adtioncm  proponcndam  cafus 
mortiscxprimatur,extcndi  de 
betad  alioscafus  eandem  vaca 
tionem  maioratus  induccntes; 
luxca  gloflam,  verbo  moriento\ 
iuntto  cextu  in  Clcmetina  Ne 
Romani.$.fanc  ,  de  clccUbnc. 
glofla  fimilis  vcrbo  mori,\n  Cle 
mcnt.  1  .vc  lice  pendcnte.l.  Gal- 
lus.J.&quid  fi  tantum.rT.de  li- 
bcr.&  ^o{\h.\b\:  ^d/imiiitudint 
mortis  Cdtcricaj*  admittcdi funi, 
Bb  Lfi 
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l.li  nccem.  §.  deportatus.  ff. dc  gcn.quxftione  *3.nurae.  1 5.  & 

bonis  libertoju.l.  mulicr.  ff.ad  quxftione  5  j.numc  i^.  &  huc 

TrebcM.fi  matcr.C.de  inftitu-  pcrtinet  do&rinaBerojj  in  cip. 

tion.  &  fubftitution. fub  cond.  in  prxfcntia.num. 3  34.  de  pro- 

fadt.l.j.tit.^.p.^.c.fi  Epifcopus,  bation.&  Gregorij  in  l.a.  titul. 

de  fupplcn ia  negligcntia  Pr$-  1  ^.p.z.verb.// dcxafJefioj>f\a. 

lat.lib.tf.&facittcx.optimusin  Hisconduc!t,quiaiipoirc(- 

1. xS.fi -ul.4-p  5-q.ux  poftquam  for  maioratuslngrcdiaturrcli- 

cgitdemorteiudicis,adijcitetia  gionem  quxbonacaperenon 

cafus  fimiles,quos  morti  xqui-  poteft,  fccuta  profcfsione,  fta- 

parat  prxdicta  lex :  lcgcmcjue>  ;tim  aperkur  ediclum  fcqucnti 

qux  dc  mortc  loquitur,ad  hmi  in  gradu ,  &  Tenuta  proponi 

lcs  cafus  trahi,&  cos  coprehen»  potcft»  ac  (i  vere  eflcc  morcuus 

dcre,docet  Bart.  in  l.  cx  ea  par-  prxdi&us  ppffcflbr  jcum  hic  ca 

tc.$.in  iniularn»inprinc.  &fin,  lus  morcixquiparccur,vrpoft 

&ibilate  Albericus  nu.  i.ff.dc  Gregorium  vbifupra,late  dc- 

vcrb.obligac.qux  fcntentia  co-  fendit  Miercs  l.p.q.  3.  num.  1 6. 

munis  eft  fecundum  Iafonern  .&4.par.q.z3.nume.44.  », 

inl.fidece{fcrat,pcrtexuimibi  17     ltcmprohaefententia  non 

jiu.  ic.ff.quifgtildarc  cogatur.  parum  vrgct,eancmpc  cofidc 

Alciat.ind.J.io  ijplula^J^.vcr  ratio,  vt  quanuis  conditioncS 

ii.ww/Vo.Sebaftian.  Mcdiccsin  dc  iurc  finc  in  forma  fpccihca 

trailatu  Mors  abforbct  prnnia.  a.dimplcndxitamcn  fufficit  im 

i.p.n.i8.&  3c.Tiberiu  Decla-  plerifccundum  volutatem  di£ 

num  confi.86.n.39.1ib.  3.  Phi-  poncntis,vtin  l.fimater.C.de 

Uppum  Francum  in  cap.fufcc-  inllitutionibus  &  fubftitutioni 

ptum,num  vltinio,  de  rclcrip-  bus,e)egans tex.in  l.^.tit^.p.f. 

lisJib.tf.Bocrium  decif.  1 04.  n.  jbl :  Ca  en  efecafi,y  en  todoslos 

7.Scguram  in  l.cohxrcdi.f.  tu  4trj?s  fcme\antcs  dtl ,  en  eiue  fea 

rilix,numc. 54.  fcT.de vulgari, &  putfacondicipn  ,  en  cjual manc 

in  indiuiduoquxltionis  noftrg  tafuterj  (e  cup/a  lafcluntad 

ccnfetMoiina.his  iuribus  &  au  d?l  (j lapufo,^  ale  tldcnadio:\b\ 

cloilbus  non  rclatis,lib.  1  .c.  1 3.  Cireg»notat,  &  Miercs  *.p.  q.3. 

n.^c.Micrcs  i.p.q.  j.n.  1 5. 6c  iii  n.  tp.&  3-p.q.  i8.n.i.vcrf. ^uia 

3.pr.r.ciuxft!orc  1 8.  nu.S.alter  ratioltgis.  Cum  ergocxprx- 

Molina  dc  iuftkia,  tomo  3.  tra-  did^inftitutorismaioratus  vo 

clatu  fc.difputatione  6 3S.  nu-s.  Iu8tate,prxdictx  incompatir 

iii  li:.c ,  Tiraquellus  dcprimo-  {ri&acis  rationc  maioratus  va» 

caucrit» 
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caueric ,  confequcns  cft ,  hunc 
cafum  vacationis ,  morti  com- 
parari ,  &  fic  Tcnutam  poflc 
pft>poni,ac  fi  vkimus  polleilbr 
morcuus  fuiflec*,ex  vulgari  ccx- 
tuin  Authenticodc  nupcijs.J. 
difponac. 
1 8  Deinde  facic,quia  paria  funt 
in  maceria  fuccefsionum ,  fuc- 
ccflbrem  non  ciTe  in  rcrum  na- 
tura ,  vd  cile ,  &  a  fuccefsione 
cx  incompatibilicacc ,  vcl  alia 
cxcaufacxcludi,  vc  locumfa- 
ciac  fcquenri  in  gradu ;  cexcus 
cxprefTusinl.i.$.vlcimo.  ff.de 
bonorum  poflcfsio.  concra  ca- 
buldict.l.fi  neccm.J.  fi  dcpor- 
tacus.  ff.de  bonis  libcrcoru,  vbi 
fi  dcportatus  fit  filius ,  Sc  idco 
inhaoilis  ad  fuccefsionem ,  ne- 
pos  admitti  debct  ad  bonorum 
pofTefsionem ,  cum  filius  mor- 
tuilocohabeatur. 

Vltcrius  &  his  adijcio  ,  vc 
quanuis  vcrumiit,  poifeflb- 
rem  maioratus  poft  morccm 
tantum  tcncri  rcltitucrc :  fi  ta- 
mcndumviuitjcfrictatur  inha 
bilis ,  ftarim  tenetur  rclVituerc, 
&  pro  mortuo  habctur,  vt  Tc- 
nuta  competat,vtpoft  Richar. 
Malum.cV:  Ioann.  Andrcam  in 
Rub.de  fccudis  nuprijs ,  &c  Pau 
lum  dc  Caflro,  6c  Dodorcs  in 
l.3.C.de  inftitutio.&  fubft.  fub 
cond.fadt.  fcribitTiracjucU.de 
iure  primigcniorum,qu^ft.z3. 
'  num.17. 


10  Etprxdi&is  conducit  dcci- 
fio  tcxtus  in  l.i7.Tauri,cju£pa 
tri  rcuocationem  maioratus  vf 
que  ad  mortem  permittit:nam 
li  religionem  fucrit  ingrefliis, 
&  in  eafuerir  profciIus,irreuo- 
cabilis  maioratus  effkitur  per 
profcfsioncm,quanuis  antc  ca 

-  pofsit  voluntatem  mutare ,  ex 
his  qux  fcribic  Tcllus  in  1.  17. 
Tauri,nu.6.&  vlcra  eum  glofla 
incap.placuic.vcrb.  mortuus, 
1  tf.quxft.  1  .ibi:  Et Jicut  donatio* 
caufa  mortii  cofirmaturmorte  na 
turali ,  ita  ftmtlttcr  confirmatur 
morte  ctutli/vt  C.  dc  donation.in 
tcr  njir.  @J  <uxor.  res  njxorts.lo. 

1 1  Et  his  quoqj  annc&ir  ur  de- 
ciiio  tcx.inl.  cxfa&o.  §.fiquis 
rogatusin*  3.fT.adS.C.Trcbcl. 
vbi  conditio  illa,  Si  fine  liberis 
decefIerit,pofitain  fubftitutio- 
ne,  adimplccur,  quando  quis 
damnacur  in  metallu,  cum  fer- 
uuspccnx  efliciatur-,  &iichic 
caf  morti  xquiparacur:ex  que 
tcxtu  hanc  opinioncm  admic- 
tic  Angclusin  prin.  diftx  Icgis 
Ex  fa&o,  Alcx.conf.  1 3.11. 1.  lib. 
1  .Roland.conf.9  7-nu.  39.110.2. 
Micres  par.  3.q.  3.n.  1 . 

11  Quibus  propemodum  con- 
ducit  tcx.  in  l.mullcr  qux.ft.aa 
S.C.Trcbel.vbirideicomifsum 
a  matrc  rcli&u  filio ,  &  collatu 
in  tcpus  mortis  patris  fui,  in  cu 
iuspoteftatccohftcbat.dcbetur 
immediate ,  cu  filius  qualiter- 
Bb  z  cunquc 
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cunque  factus  fui  iuris  fue-      tunc  locum  habcre  ,  cum  ea 


ritj  cuiusdecifioms  rauoncm 
rcddk  Coniultus  ,  ibi :  /W- 
letta  matns  woluntate  ,  <\u* 
tjitm  noncredtderat ,  patrem  eos 
emanctpaturum  ,  diftulerat  in 
mortem  etus  fdeicommtffum , 
nondilatura  id  inmortalitatem, 
fieum  emancipaturum  fftraffet: 
qux  vcrba  quxttioni  noitrx 
faiis  aptantur  ,  cum  iura  & 
Doclorcs  cafum  mortis  con- 
fidcrcnt  ad  vacationcm  ma- 
ioratus  &  tranflationcm  pof- 
(cfsionis  j  cum  rcgularitcrpri- 
mogcnium  alitcr  non  vaccr, 
(i  tamcn  proptcr  incompati- 
biiitatcm  primogcniorum  va- 

>oflcf- 


catio  contigcnt  m  vita  p 
fbris  ,  &  hunc  cafum  a  lcgc 
*3  4j.  comprcr^cnfum  clTe,  cum 

feuiper  iura  voiuntati  tcita-  lC  tis,quiaclccViovniu$cx  contra 
torum  nitantur  ,  diccndum  rijs,prxfupponitdimifsioncm 


dcm  ratio  vigcat ,  fcribit  his 
verbis  :  Hcc  etemm  cafiu  mors 
islaciktltshabtt  eundem  effetlu 
quem  mors  naturalts  j  #J  ideo 
djuitas  beneficium  priuile 
gium  illtus  Jamofc  legis  ad  hunc 
cafium  extendi  debet :  maxime 
<juia  concurrit  eadem  ratio ,  <jua 
adcjirfuando  anteceffor  mmaio- 
ratu  njcrc  f§)  naturaliter  mor- 
tuus  fiuit:factt  lex  £tiam.§.fi  de~ 
portatusjbi,  Fratrib9  fuis  non  ob- 
fiabit.ff  de  bomslibcr.Li*  C.  de 
hdredtbus  infiituendis .  Hac-tc- 
nus  Miercs. 

Et  huic  fcntcmix  adftipula 
tur,  nam  pcr  acccptationem 
huius  fccundi  primogcnij  va- 
cauitprimum,ratione,  vtdixi- 
mus,prxdi&x  incompatibiiita 


cft. 

Et  huc  pcrtinct,  quia  vbi- 
cunque  pofleflbr  maioratus  alt 
quoa  commifit  delicrum  ,  cx 
cuio  primogcnium  amittit»,  &c 
in  fcquentem  in  gradu  traniit , 
cxinftitutoris  prouifione,  huc 
*4  cafummortinaturalicompara 
ri  ,  omncs  Doctorcs  cenfcnt: 
idcmque  in  cxteris  fimilibus 
cafibus  ad  mortis  fimilitudi- 


airerius.l.  1  .C.de  furtis.l.qui  fcr 
uum.ff.dc  actionibus  &obliga 
tion.notat  Bald.in  l.in  rcbus,n. 
a.C.dc  iurc  dotium.Molina  dc 
primogcnijs.libr.i.cap.  14.  nu. 
16.&.1J.  Si  poflcflbr  crgo  ma* 
ioratusadmifitaliud  primoge 
nium  incompatibilc  cum  co 
quod  pofsidcbat ,  co  ipfb  va- 
cauit  primum  quod  obtinc- 
bat  :  argumento  tcxtus  in 


ncm  arbitratur  Micrcs  pluri-      cap.  dc  multa  ,  dc  prxben- 
bus  rclatis  dict.quxft.  3.  part. 3.      dis ,  Clcmcntina  Si  pfurcs,co- 
mimcr.z  bcncficiumquc  lcgis 
quadragefimxquintx  Tauri 


dem  titulo:  &  fic  cum  va- 
primogcnio  ,  pof- 
fcfsio 


cantc 

» 


Digitized  by  Google 


Caput  Trlgcfimumquartum.  :  $89 

ciuilis  dtjuiparatur  morti  natu^. 


18 


fefsio  vacare  non  pofsit ,  quia 
continuari  debet,ncccflario  fc- 
quitur,transfundi  in  fequen- 
tcm  in  graciu  vi  &  miniitcrio 
di&arlegis^.&Tcnutx  locu 
cfle,&  hoc  cafu  no  cfle  cxpecta 
dam  mortem  naturalem  ,  fcd 
vacationem  ipfius  maioratus, 
cx  glofla  recepta  in  cap.fi  pro- 
ptcr,verb.  vacaUnt,  de  rcfcri- 
ptis,Iib.6.in  cap.cupientes,  vcr 
£>o  rvacantihus ,  de  ele&ionc  in 
6.  in  cap.quia  fxpcvcrbo  1/4- 
catyde  prxbend.  lib.6.&  in  c.  u 
verbo  renuntiet ,  dc  rcnuntia- 
tionc  in  6.  cx  quibus  appella- 
tione  vacationis  vcnit  omnis 
vacatio,fiucpcrmortcm,  vcl 
rcnuntiationem  ,  fcu  pcr  in- 
compatibilitatcm,  conditione, 
vcJaliamcaufam. 

Ncquc  ctiam  obltat  quod 
diximus ,  apud  Iurifconfultos 
mortem  fcmpcr  intclligi  na- 
turalcm.&ci  ciuilcm  xquipa-; 
rari  non  poflc  ,  omifsis  cnim 
varijs  intcrprctationibus ,  vc- 
ra  conclufio  elt ,  quando  mi- 
litat  cadcm  ratio  in  ciuiJi, 
prout  iu  naturali  ,  &  rcprx- 
fcntatur  idcm  erTcctus  in  ciui- 
li  ,  ficut  in  naturali  ,  tunc 
apquiparari  alias  non  .  Hxq 
<fl  docTrina  Felini  in  cap.  li- 
cqt  vndiquc,  num  1.  in  pritv 
cjpio ,  de  officio  &  potclt.  iudi- 
cis  dclcgati ,  ibi :  Colitge  ^vnam, 
canclufionem ,  andcltcet :  Mors 

c-.r  r.i 


rali  ,  yuando  in  cafu  occur* 
renti  tantum  operatur  ,  <juan- 
tum  operareturnaturalis .  ImoL 
htc .  Idem  Hart.  in  l.  ex  ea  par- 
te  .  §.  in  in  fulam  .  ff.  de  njcr* 
borum  oUtgationtbus  ,  ft)  dom. 
zsint.  ft)  lmol.  hic  :  yud  con* 
clufio  eft  melwr  ea  quam  po- 
nit  glojfa  magna  m  cap.  fufcc- 
ptum  ,  de  refcrtptis  m  6.  ft)  in 
cap.  placuit  ,  16.  quaftione  /. 
dumdicit,  tjuod  morsctuilisnon 
<c<juiparatur  naturali  ,  ntft  m 
caftbus  d  iure  exprefsis  .  Quae 
conclufio  proccdic  cdam  in 
matcria  odiofa  &correcloria,vc 
dicto  numcro  idcm  auctor  do- 
cct,&  eumfcquitur  Alcxand, 
conlilio  1  3  .  libr.  3 .  Socinus 
conlliio  sz.libr.  i.pcrtotum, 
&  rclati  ab  ^€gidio  Bofsioci- 
tulo  dc  bonorum  publicaticu 
nc,  numcr.  3  y.  poft  gloflam 
vcrb.  ineegra ,  in  dict.  cap.licet 
vndique,quamibi  cxpcndunc 
Antonius  dc  Butrio  ,  Imola, 
Felinus,&  DocTores  communi 
tcr,  Bart.  &  Scribcntcs  in  dict. 
$.&  quidfi  tantum ,  vcific.ad 
fimilttudincmmwtis .  Et  an,  & 
quando  mors  ciuilis  opcretur 
cofdem  cfTe&us ,  quos  natura- 
lis,tradant  DocTorcs  in  d.  §.  & 
quid  G  tantum,  vbi  eft  materia 
principalis .  Prxpofitus  in  c.  2. 
2. notab.de  maiorit.&obcdien, 
&  in  c.licctjZ.notabili,  dc  oflic. 
B  b  3  dclcgati, 
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delcg.ui,  Fclinus  in  cap.quali- 
r<*r\Tn  z.J.ad  corrigendos,  ad  fi 
fictn ,  dc  accufacionibus.  Cor- 
ncus  confi.  149.pcrrotum.libr. 
1 .  Alcxand.conii.  1 38.numc.  1 . 
lib.i.Bald.co.ifil.  8.pertotum, 
Kb.4-&  in  cap.  i.a  numc.4.  qui- 
fcfur modis  fcud.amittacur.  Iaf. 
111  L 1.  nu.  i.C.  dc  hxred.inftic. 
&  in  Authen.Si  qua  mulicr,  n. 
i9.C.dc  facrofanft.Ecdcf  Gre 
gorius  in  l.z.fcholio  1  .titul.  1 8. 
part.4.Menchaca  lib.z  conrro- 
ticrf.cap.z7.numcr.  1 5.  Mieres 
parte  z.quxft.^.num.i^.Moli- 
nalib.^.cap.i^.num.  59.  v€gi- 
dius  Bofsius  muha  cumulas  de 
bonorum  pubiicationcnumc. 

Neque  itcrum  obftat  tcxtus 
in  dic>-  cap.  fufceptum ,  dc  ref- 
criptisjib.6.cx  quo  docuimus, 
Vacationem  pcr  mortcm,&  va 
cationcm  pcr  renuntiationcm, 
diucrfaefte,cy  idcoin  iitcrisad 
beneficium  impetratis,vnbcx- 
prcflb,  non  vcnirc  rcliquum. 
19  Refpondcturenim,in  di&.cap. 


quod  fenfit  glo.in  di<5t.cap.fufl 
ceptum.vcrb.wow  mortc,  quate- 
nusdixic,renutianccmpolfc  re 
dirc  ad  fuamEcclcfiamjcum  di 
uerfus  itaque  cfFc&us  rcfultec 
cx  mortc,quam  exrenunria'tio 
nc ,  ideo  dc  vna  ad  aliam  xqui- 
paratio Ibi  non  ficjvc  tradic  Go 
mcziusin  rcguladc  impctran. 
benef.pcrobicum  famil.quxft. 
4.  &  5.  Philippus  Francus  in  d. 
c.fufceptum,num.vltim.  idem 
Gomczius  in  reguladcannali 
pof  per  tota,in  prejatione.Exl. 
tamc  45 .116  diucrfus  eifecl'  cau 
faturj  quomodocunquecniin 
maioratus  vacet.ad  illum  pcrci 
nct  qui  exinftitutoris  diipofi- 
tionefuccedcre  dcbeatj&  iic  ni 
hiiintercft,aripermortem  va- 
cauci  ir,an  pcr  calum  morti  fi- 
milcm. 

Vlcerius  non  obftac  quoi  di 
ximus,vacatipnemfciliccc  pcr 
morcem,omnibus  eflc  notoria, 
vacatione  auCem  pcr  incompa: 
tibiiicatcm,non  omnibus  pace- 
tcrc ,  idcoquc  diuerfam  admo- 


fufccprum,diucrfamrationem  j0  dum  rationem  militare.Rcfpo 
conftitui,qiiamiril-45.Tauri:  dcturenim,efTeclu  tranflaciuu 
pcr  mortem.cnim  vacatbencft 
cium,vt5umusPoncifcx  proui 
deat  cui  voluei  ir,  pcr  rehuntja 
tioriem  tamcn  non  vacat ,  nifi 
prouifum  fuei  it  in  fauorem  il- 
lius  cut  renuntiatio  fuit  factaj 
Vt  prdbat  Rota  ndua  dc  renun 
tJauone,decifiohe  i.nunicr.v. 


lcgis45.&rcmewliu  Tcnucoelc' 
legis  9.tit.7.1ib.5.  Cop.non  co*- 
fiitcrc  inkietlavel  ignorantia 
illius  in  qucm  cransfercur  pof. 
cfsioicumcciam  in  ignorantcm, 
poilefsio  cransicracur,  &  ctianV 
concraeum  fex  menfes  i  dictaJ 
lcgcprxfticuticurrant,  argu^ 

menco 
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m  cn  to  corum  quae  probat  glof 
la  iunclo  tcxtu  In  cap.  ftacu- 
rum  ,  vcrbo  mnurandum ,  de 
pL'xbcnd.lib.^-  &  qua:  late  fcri- 
bit  Tiraq.  dt$rcpra£t  lignag.$. 
3A  3J.gIo.i.3.&4.Moli«alib.  3.C. 
13.  numer.  6o.&plcneoften- 
di  in  cap.  1.7.  fupra  .  Et  eft 
ratio(vt  idobiccr  dicam)  nam 
prxdicti  fcx  mcnfcs  continui 
funt ;  &  tcmpus  continuum 
aduerfus  ignorantem  quoquc 
currit  y  fecus  vcro  vtilc  j  cur- 
ric  cnim  tantum  a  tcmpore. 
fcicntiae  ,  cap.  quia  diuerfi- 
tatcm  ,  in  finc  ,  de  conccfsio- 
nc pracbcndac, c.  dc  multa.  §.\s 
quoquc ,  dc  prebend.  vbi  Eh- 
noccntius  vcrbo  fex  menfes. 
Ioan.  Andrcas  codcm  vcrbo. 
Hoftienfis  in  fumma  dc  prce- 
bcndis,  ad  finem  .  Cumergo 
ad  transferendam  poffefsio- 
ncm  ,  &  actionem  Tcnutx 
proponcndam  ,  lex  lolum  va- 
cationcm  maioratus  confide- 
rauerit.fiue  ruEcpcr  mortcm, 
vcl  aliumcafumiimilem  con- 
tingac ,  fuum  intcntum  con- 
fequitur,&:  Tenutx  locus  cft. 

Poftrcmo  non  vrget  decifio 
tcxtus  in  l.vlcima.ff.  vnde  libe- 
ri,ex  qua  deduxi ,  prohibicum 
fucccderc,non  ccntcri  prohibi- 
tum  polfefsionem  continuare, 
&fic  ratione  prxdictx  incom- 
pacibilicatis  non  potuillc  prU 
mum  maioratiun  vacarc ,  c  um 


>umqiiiartvim:  391 

incompatibiiitasdcbcat  confi- 
derari  tcmporc  acquifitionis: 
nam  pofteaquam  actus  fcmel 
fuerac  pcrfcchis,non  potcrat  vi 
ciari,  cciamfideuenuec  ad  ca- 
fum,aquonon  polTet  inciperc. 
Rcfpondctur  enim,quanuis  vc 
rum  fit ,  fupraditiam  doctrina 
proccdcre  in  actu  momctaneo, 
qui  femcl  pcrficitur,vc  in  acqui 
iitionc  ha:redicaiis,qux  acqui- 
ritur  vnica  fbla  adi:ionc,  vcl 
immixtionccv  hmilibus,inqui 
bus  fufficic  ccmporc  quo  ac- 
quiritur,habilicas:non  tamc  lo 
cum  habcc  in  actu  cotinuo,  fuc 
ccfsiuo  &  iccrabili,  huius  enim 
obligacio  fcmpcr  durac ,  ex  do- 
clrina  Barc.in  1.  cx  facto ,  nu.  i. 
ff.dc  vulgari,  du  diftinguic  in- 
ter  qualitatcm  adicclam  actui 
difponcnti  dc  prefciui;  &  inter 
qualitatem  adicctam  adtui  dc  c 
futuro,  pcrquem  fignincarur 
tcmpus  a  quo  difpoficlo  dc- 
bet  fumerc  eftcdcuni :  namin 
primo  cafu  inquit  fufficerc» 
qualicaccm  ip(am  aliquo  mo- 
mcncoimplctam  fuifiejicctpo 
fteaccftctun  fccundo  vero  cafii 
ait,non  fufficcrc,qualitatcm  il- 
lam  aliquo  momcnto  &  tcm- 
re  impleri,nifi  duret,&vcrc  cxi 
ftat  tcmpore  quo  difpofitio  fu- 
mitcrTeclum:  &  Bart.  doctrina 
fequuncur  ibi  Alcx.&  Imol.Ri 
pa  n.i*.  &  30.  vbi  docec,  quaa- 
do  cjualitas  requifica,eft  talis, 
Bb  4  qua: 
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qurftatim  cofummatcffcduV 
&  fccum  trahit  exccutioncm, 
riiliil  intercflc,  an  prxdi&a  qua 
Ktas  poftea  ceilet  nam  nihilo- 
mintis  non  ccflabit  difpofttio, 
exque  fcmcl  cius  eflcdtuSper- 
fectus  fuit:fecus  vero  cfTc,quan 
id  prxdidta  cjualitas  habct  in 
fc  inclufum  tradtum  fuccefsi- 
uumjnam  tunc  femperrcquiri 
tur  cxiftcnda  prxdi&x  qualita 
tis ,  vt  arbitratur  Alciatus  in  1. 
cx  facto,numc.8.rF.  dc  vulgari. 
Ripa  in  l.cx  fa&o.  §.  Ci  quis  au- 
tcm,num.4.fF.ad  S.C.Trebcll. 
Baldus  &  Doctorcs  in  1.  fi  quis 
hxredem.  C.  de  inftitution.  8c 
fubftitut.fub  condit.  latc  Tira- 
qudlus  dc  ceflantccaufa,limita 
tionc  z  3.numc.i.  tradit  Angc- 
lusconiilio  34.num.8.&  9-vbi 
cenfct,adcognofccndum,  an 
codirionc  appoiita  pcr  tcftato- 


vnquam,verb./*/fy<T/7 
niimer.  1 7 1 .  &  ladfsime  tra&at 
Baldus  in  l.humanitatis ,  num. 
28.C.deimpuber.  Alexand.co 
filio  5  3.  nume.  1  i.lib.tf.  Crotus 
confi.  5  8.num.  1  i.lib.  1.  Anton. 
Gabricl  lib.4.communium  co 
cluf.  Rubrica  dc  fideicommH^ 
fis,conclufione  S.num. 6.  &  fic 
in  materiaprimogcniorum,5c 
in  indiuiduo  quc  itionis  dc  qua 
agimus  ,  abfque  controuerfia 
putamus ,  propter  prxdiclam 
incompatibilitatem ,  &  condl- 
tioncm  ab  inftitutorc  appofi- 
tam  pcr  verba  qux  dcnotanc 
traclum  fuccefsiuum,  primum 
primogcniu  vacarc  per  acquifi 
tioncm  fccundi  cum  primoin- 
compatibilis:&  hxc  eft  verifsi- 
ma  intcrprctatio  tcxtus  in  did. 
l.vldma,qui  alioqui  fatis  diitici 
lis  vidcbatur. 


rem,fufficiatmomcntoimplc-  37  Cumcrgoexfupradi&isofte 
ri.vcl  fempcr  exiftere,cfle  con-      derim.prxdi&x  incompatibili 


tatis  rationc  in  vita  poUciToris 
maioratum  vacarc ,  &  Tcnuta 
polTc  proponi,dubitadoinfur- 

git ,  an  &  quando  hic  maiora- 
tus  vacans  dicatur,  vtacTioni 
Tcnut.xinvita  poflcuoris  adi- 


fiderandum ,  an  illud  quod  in 
conditione  apponitur ,  conci- 
piatur  pcr  vcrba  dcnotanda 
a&uminftantancum,  aut  fuc- 
cefsiuum  in  futurummam  pri- 
mo  cafu  fatis  cft  fcmel  condi- 

tionemimplcri/infecundovc-  38  tuspatcat.  Et  dicend 
ro  non  femei  conditioncm  cxi-  tur,pcr  acccptac 
ftcrc  dcberc ,  fcd  omni  tempo- 
rc  in  quod  confcratur :  &  fcqui 
tur  Parifius  confilio  31.  nume. 
84.Ub.i.Rolandusconfilio  52. 
num.46.1ibr.z.Tiraqucl.  in  Lfi 


maioratus  cum  primoincom- 
patibilis,  ftatim  ipfo  iurc  vaca- 
rcprimum  primogcnium,  & 

in  vcrum  fucccflbrcm  ,  lcgis 

quadra- 
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quadragcfimequinccTauri  mi 
nirtcrlomam ,  vt  fupcrius  dixi, 
cleccio  vnius  aliud  dimictic  >  cx 
dictal.  i.C.dcfurris.l.quifer- 
uum.rT.dcadtionibus  &  oblig. 
&  probac  inindiuiduo  ccxcus 
incap. dcmulca,de  pr.xbend. 
ybi  habcns  benehcium  cura? 
animarumanncxum,fi  fccun- 

39  dumreccpcricco  ipfo  primo 
priuacus  cxiitit,&:  ipfo  iurc  va- 
cac,rarionc  fciliccc  prxdict$  in- 
compacibilicacis ,  Sccadcm  dc- 
ciiionc  in  Clcmenc.  Siplurcs, 
codem  ticulo,ibi:£/«.r  pojfcfsw- 
ne  adepta  pacifce  ,  dtgnttates 
(juas  prms  bahebatttpfojaBo  ua 
care  cen(cmus\c\\\\  clt  cafus  ad  li 
tcram  dccifiuusquxilionisno 
ftrx :  &c  ponderari  debcnc  illa 
vcrba,  V  ojfefstone  adepta  pactf- 

4°  cc,{£)c.  vcexeis  ceiTetquxftio 
illa,cjuam  dilpucauic  Innocen- 
tius  in  dicc.cap.dc  mulca,  num. 
l.dum  dubicac,  an  lufhcerec 
acccpcatio  fecundi  bcneficij,  vc 
vacarcc  primum,poiTcrsione  fe 


393 

j.Ioan  dc  Anania,  nu.  5.  &  1  u 
Zabarclla  num.i.  j.nocabiii,&: 
2.oppoficionc.  Anchai  ranus  a 
nu.3.vfque  ad  decimum.  loan- 
ncs  Andrcasnum.2.  &  Abbas 
anum.  i.Hcnricusdc  Boicli  a 
num  4-Ioan  dc  Imolanumc.j. 
&  tf.Quorum  iurium  &  aucto- 
rum  argumenco,  acquihtionc 
pacifica  fccundi  maioracus  fe- 
cuta,poirefsioncm  primi  rranf- 
latam fuiilc  in  verum  fucccilo- 
rcm  cx  deciiione  legis  Taurinc 
fis,faccndum  cft,  prxfertimli 
pcena  priuationis  ipfo  facto  im 
poiicalic  amaioracus  infticuco 
re,  vc  frcqucnccr  apponi  folcr, 
iuxtalcgem  primam.C.  dchis 
qux  parnc^  nominc,  &  gloiTam 
vcrb.  W^c/mr  ,iunc~coccxcuin 
cap.  Raynaldus,  dccefcamcn- 
tis,vbi  Couarrub.$.  1  .numc.  6. 
ad  fincm,&  num.y.&  8.glof.vl 
tim.in  princ.in  l.vltim.C.dc  fi- 
dcicommifsis,quibus  adhxrct 
deciho  texcus  in  1.  iancimus.  §. 
cum  autcm,in  fine.  C.  ad  S.  C. 


cundinondumnatta: &quan-  ^x  TrebcW.ibhStue  aprimofdctco- 
do  dicacu r  quis  adcptus  polTcf-      mijfario  in  fecundum  tranflatio 


fioncm  pacificam,vtprimadi- 
gnicas  vacec,  lacc  craciac  Imola 
in  dict.  Clcmencina  Si  plurcs, 
numer.4-6.&:  S.Innoccntius  in 
cap.conlticucus,gloiT  vltim.  dc 
appcllationibus,&  glof.  in  cap. 
commiiTa,vcrbo  pacifcam ,  dc 
cledtione  in  tf.Hofticnf.  in  diet. 
cap.dcmulca.  $.quia  vero,nu. 


celehrari  iujfa  eftipfo  iure  utiles 
acltonrs  transferuntur.Et  hoc  ca 
fu  maioracum  vacarc  ipfo  iurc 
pcr  acquifitioncm  fccundi,  ncc 
ncceifariam  ciTc  fcntcntia  qux 
vacationcm  declarcc,  arbicra- 
tur  Francus  in  cap.  propofuir, 
anum.r.dcappellat.  Capicius 
dccif.  1  z  1  .numer.25  .Felinus  in 
Bb  5  cap. 
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cap.Rodulphus,numer.  37.  de 
rclcriptis,proquibusfacic  tcx- 
tus  in  cap.  licet  canon,  dc  clect. 
in  6<&  1. 1  .titul.4.  libr.  j.Com- 
pil.vbi  ipfo  iurc,finc  alia  dcda- 
ratione,  fidcicommifsific  refti- 
tutio  fideicommiflario,  &  ibi 
adnotauit  Matienco  elof.  1 8.n. 
8.Licet  non  ignoremiregulari- 
rcr  ex  lcgis  dilpofitionc  non  da 
ri  efFecrum  ipfoiure,  nifi  per 
fenccmiam  dcclaracoriam.l.no 
tatum.$.Scnatus,  dc  fidcicom. 
libercacibus.cap.  cum  fccudum 
leges,  de  haercticis  in  6.  Barto- 
lusanu.  i.inl.qui  delacorem, 
ff.de  iurc  fifci.  Hoc  cnim  pro- 
ccdit ,  quando  vacatio  non  cft 
certa,fcd  controucrfa:in  cafu  ta 
rne  noftronodubicacur  dein- 
copacibilicace,qux  afTumptum 
eft  quxftionis  noftrx,&  fic  va- 
cacio  concroucrfa  eflc  non  po- 
tcft,iuxca  gloflamin  l.manci- 
^\a,vzth.adiiocancluin.G.  de  fcr 
uis  fugiciuis,quib9  addidcrim; 
fufficcrc  acccptacioncm  fccun- 
di  maiorarus ,  vc  vacct  primus. 
quanuis  poftcfsio  adcualis  non- 
dumfitna^a  jpropcer  poflef- 
fioncm  legale,que.  ftacim  cranf 


poucfToretriAtvnum  cxprarai 
ctis  primogcnijs  e!igat:at  ad  eli 
gendum  habct  annum,  &  antc 
elccYioncm  &  intra  annum,pri 
mum  primogcnium  vacarc  no 
jsoceft,  ncc  cius  poflefsio  tranf. 
fcrri  in  fcqucntcm  in  graduy 
hcc  Tcnutc.  ac^io  proponi  in  fu 
prcmo  Scrtatu.  Rcfpandetur 
cnim,hunctcxtum  nonaptari 
qucftioni  noftrx,fed  cafum  dif 
fimilcm  continercmam  loquiv 
rut  in  hxredc  Vcl  lcgatario,  cui 
onus  inhxreditacc  vcl  lc^aco 
iniun&u  cft-ad  hoc  cnim,vr  he; 
rcdicacc  vcl  lcgaco  priucrur, 
moncri  dcbcc,  &  ci  annusad 
implcmentu  grauaminis  prx- 
fticui.Ec  eft  racio,nam  cum  hoc 
onus  ipfimcthxreditaci  iniurt 
garur,&in  implendo  cofiftac, 
tcrminus  dacurad  cligendam 
hxrcdicacem ,  vcl  onus  adim- 
plendum:  aliud  vcr6  cft  in  cafu 
&  quxftione  noftra,in  qua  on* 
nulluminiunftum  cftmaiora- 
tui,ipfum  rctinedo,ita  vt  illud 
onus  implendo ,  ambo  primo-» 


tibilicacis  vcruquc  maioracum 


fcrrur  acccpcacionc  fccuta ,  dc  43  pofsiderc  non  poteft ;  fl  ergo  ip 


quo  mox  latius  agemus. 
41  Ncquc  puco  obftarc  huic  rc 
cerrifsimx  fcnccncix  tcxtum 
in  Auchcncica  Hoc  amplius. 
C  .dc  fidcicommifsis,cx  qua  cli 
cicur,  moncri  dcbcrc  prxdiafi 


fcelcgic  fecundum  maioracil, 
&  a&ualcm  cius  pofTcfsionem 
pacifice  na&us  cft ,  &  in  pofle£ 
(ionc  lcgali  nullum  impcdimc 
tum  ci  inijcitur,  inanis  &  fru- 
ftratorius  cffcc  terminus  ad  im 

plcndum 
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plendum  flc  eligcndum ,  quod  ftram  non  pcrtincnt,  &  idco  ca 

lpfc  iam  clcgcrat  j  merito  itaqj  difputarc  omitto. 
pcr  acquifitione  huius  fccun-  ^      Prxfuppofttaigitur  prxdi- 

di  maioratus  vacat  primus ,  &  cTa  maioratus  vacationc  iplo  iu 

bonorum  cius  dominium  &  re,  &  poflefsionis  tranflationc 

pollcfsio  in  fcqucntemin  gra-  in  vcrum  fucccilbrcm  in  vita 

du ,  qui  vcrc  fuccedcrc  dcbeac  poiTeiToris,alia  incidit  quxftio, 

fecundum  maioratus  difpofi-  quxprxtcrmittendanon  crit; 

tioncm  ,transfcrtur,  iuxta  ea  intra  quodfcilicettempusTc- 

quxfupcrius  tradidimus:&  in  nutain  Rcg'o  Scnatuproponi 

indiuiduo  cafus  noftriira  ditta  debeat  :  nam  quando  vacatio 

Authcnttcam  intcllcxic  Ho-  per mortcmcoiuingit,in cap. 

fticnfis,quia  ncmineallegatur,  i6.1ate  tracTauim'.Quain  rc  di 

indictocap.  dc  multa,  dcprx-  ftinguendifuntduo  calus.  Pri-  # 

bend.  num.  vlcimo,ibi :  Quod  mus  cft,quando  prxdictus  pof 

nccmonittonccejffariafit^c.  Hc  feflbr  fccundum  primogcniu 

hac  opinione  amplectitur  Mo-  acquifiuic ,  &  primum  non  di- 

lina  lib.i.cap.  i  z.num.ji.&32.  mifit,imo  vtrunquc  rctinuit. 
44  Tunc  verb  diccrcm  ,  deciftone  Alius  cafus  clt,quando  poft 

dictx  Authenticx  proccdere,  fecundimaioratus  acceptatio- 

quandofccundummaioratum  ncm,abalioprimus  maioratus 

prioris  potTeflbr  nondum  ade-  cflctoccupatus. 
ptus  fuilTet.fed  cflet  dubiusquc  In  primo  cafu,abfque  con- 

eligcrct,tunc  namque  moneri  ":  trouerfiaputo,quocUcjuctem- 

debet,  vj^num  eligat:  &  hoc  pore contraipfum poflcflbrcm 

cafuterminum  arbitrio  iudica  adtionem  Tenutx  proponi  pof  _ 

tisreftringipoflc,  nec  annum  fe.  * 
ncce{TaribcxpecTandum,docet  4*      |n  fccundo  verotafirhaud 

Molinartb.i.cap.i4.numc.25.  dubiufncft,fexmcnfes  aRegj- 

&  de  intclle^u  textus  in  d.  Au  ni  lcgc'p?xftiturds  ad  Tcnutji 

thcnticahocamplius,  latcagic  preponcndam  ,  eurrerc  a  die 

inmatenaprimogcn  .  Burgos  acccprationis  fccundi  maipra}. 

de  Paz  i«  proceinio  lcgu  Tau-  tus,& occupationis prioris  pri- 

ri,num.i^.AntoniusdcPadtHa  mogcni;  ab  cofacT^,qui  ineo 

in  ledTura  dictx  Attthcnticx  n.  fticeedere  cont.enditj ;  &  cis ela- 
li.LudouicusMoilnri  libr.i.c.   '  jn^s,aeTioniTeriute nbn locum 

14.a  num.13  vfqucadis.quo-  cfle.1  -  ' 
rum  fcripta  ad  quyjeftioncninb      »l  Priirix  cu*fUnc^onisratioeftS 

quia 
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quia  quanuis  verum  fit ,  ab  ac- 
cjuifitionc  fecundi  maioratus, 
primum  vacafle ,  perindc  ac  fi 
moi  tuus  poflcflbr  fuiflct ;  cum 
ad  limilitudinem  mortis  hic  ca 
fus  habcndus  fit,vt  fupraoftcn 
di:ad  acTioncm  tamcn  Tcnutx 
cxcludendam  non  confidcra- 
uit  folum  prxdi&a  lex  nona 
mortcm  poflefloris ,  vcl  vaca- 
tioncm  maioratus ob  alium  ca 
fum  morti  fimilemjcd  &altc- 
rius  polfeisionem  aCtualcm,  in 
qua  per  fex  mcnles  ftctilfct ,  vt 
actio  Tenutx  pncfcripta  fit  jcu 
itaquc  pofleflbr  prioris  maiora 
tus,in  cius  pofletsionc,  fiuc  dc-  48 
tcntationc  pcrmanferit,  ncc 
alius  tcrtius^ftualitcr  cum  pof 
fidcat,prxdictum  fcmcftrc  p.  $ 
fcribi  non  poteft. 

Sccundx  vcro  diftincYionis 
ratio  cftmam  ciim  predifti  fcx 
menfcs  cx  pf^dictx  lcgis 


pofsit  innjita  ctufdem  remedium 
dtCtalegisproponi.h\tzxlAoY\m 
deiuftitia,trac"t.z.difputa.  658. 
num.^.ad  finem,ibi:T«wc  ftme- 
slre  tllud  fupputandum  ejfe  apt* 
lio  occupau pojfefsionis  per  eum 
<jui  intenderet  fe  ejfe  legitimum 
Juccefforem ,  poftauama/Itimus 
pojfejjor  eadecaufa  tnutta  fuA 
amttteret  maioratum ,  tunc  entm 
pro  mortvo  eji  bahendus  talts  ul 
ttmuspojjcjfor.  Ethuc  pcrtinct 
ca  qux  c.  1 6.  &  1 8.  fcripfimus, 
dum  tra&auimus,  an,&  quan- 
do,&  intraquod  tcmpusTcnu 
taproponidcbcat. 

Poilremonecfilcntio  prx- 
tcrcundum  crit,  cum  matcriae 
de  cjua  agimus  pcculiaritcr  co- 
ucniat,an  fcmelelccYione  fadta 
fccundi  maioratus  cum  primo 
incompatibilis.pofsit  poflcflbr 
.yariarc,&  ad  primum  rcdirc. 
49      Inquacfuxftioncduae  con- 


decifionc  a  dic  mortis  vltimi  chifioncsdifccptancUfunt. 
^  goflcflbris,&  occupationi*  pof          Prima,an  pi  imo^: 


nium,in 


47.  fefsionis  ab  alio  h€tx  currantj       quo  prxdicta  inc 

&cafusincompatibiiiutispro  *{  fuit  adiecla,  &  maioratuum  co 


curfus  prohibitus ,  teftamento 
fitinftitutum. 

Sccunda,an  prardictus  ma- 
ioratus  contractuinftitutus  fit. 
Quoad  primam  c6clufioncm, 
compci  -titimum  cft ,  cum  qui 
facultatem  habet  cligendi  cx 
tjuodjtaltqutsalius  cajat  euene-  5°  teftamento,variarc  non  pofle, 
rit ,  ex  auo  <z>ltimus  matoratus  iuxta  Labeonis  relponfum  in 
fojfijjorf.omoa^hdtndusfu.  l.apudAuMum.fl.dcoptionf 


mortc  habcatur ,  &  poft  eam 
fcx  mcnfcs  a  dicoccupationis 
lapfi  fucrint, eorum  lapfu  Te- 
nuca  pr.dcribitur,  iuxta  dictae 
lcgis  fcricm:&  in  indiutduo  do 
cuit  Molinalib.^.cap.  1 3-num. 
5  9  .ibi:  Quanuis  non  dtjpteamur, 


Digitized  by 


.  CaputTrigefimumquartum:  397 

vcl elcc-tionc  lcgata,ibi:  Veftims  tcot.  j.pai  t.cap.i.  nu.  7.  Simon 

ta  f.u  ~vo!tt  tricltnaria  fumitofi  dc  Prxtis  lib.  1 .  dubitaticne  j . 

ht^babtto:  fus  dixiJJitquaueU  iolutione  4.  Coitat  crgo,  lcmel 

let\itindt  anttquam  tafumertt%  clcctione  facU,cam  iiiLommu- 

altaftnjeUedtxiffiet^mutarenjo  51  tabiiem  cflc.Sedin  contrariuin 

luntatcmcumnonpoffc ,  njtalta  vrgcre  vidctur  dccWio  tcxtus 


fumertttSc  Pompon.in  L  ftatuli 
beruna.§.  Stichum.rf.  dc  legat. 
i.ibi:  Cttmauttm  ftmtldixtrtt 
njtrum  dare  <-vcltt,mutart  finti- 
tiam  non pottrit:  ft)  ita  1  «&f- 
noplacuit .  Iuliani  aucem  placi- 
tum  &c  fenccncia  fcriptaeftin 
L  huiufmodi.  $.  Scichum/in  fi- 
nc.rf.de  lcgar.  i.&  in  l.ferui  clc 
&ion:.ff.dclcgatis  t.Idemquc 
cauccur  &c  notat  Accurfius  vcr 
bo  nonpottritjn  dict.l.ftatulibc 
rum.$.Stichum,  &:  in  l.  vnum 
cx  familia.rT.de  lcgat.Uchol.vl 
timo. 

ji  Vltctius.quiacligcndi&oti 
tandi  facultas  coniumicur  in 
primoactu  valido.c.  ficledio, 
dc  clcd.lib.6.l.rilix  mcje.l.  h.cc 
conditio.  ff.  dc  coditionibus  &C 
demonftrat.Ec  ratio  cft,quia  vl 
tima  iudicia  nonportunt  elfc in  5  5 
pe-idcnti.l.vlcima.  ff.  commu- 
nia  prxd.Ripa  in  l.fcrui  clectio 
pcnum.  1 5  .rf.de  lcgat.  1 .  Tira- 
raqucl.inl.boues.J.  hoc  fermo 
nclimitationc  i.&  limitationc 
15.Pcraltainl.cum  patcr.  §.ii- 
lia,nume.  t  i.ff.de  legat.  i.Mic- 
rcs  i.part.cjuxit.84.numc.  45. 
Molin.lib.i.cap.4.num.  5  5  .Pc*- 
reyrade  uominationc  cmphy- 


in  l.cum  patcr.  §  .a  hlia.  rr  dc  lc- 
gat.i.ibi:^  filiapater  pttitrat, 
njtcutnjelletcx  Itbens  (uis  pr&- 
dia,cum  morcretur  ,  rejhtuerct. 
Vni  ex  libemprtdta  fdeiccmif 
fi  njiua  donautt/Ncn  efje  eletiio* 
ncmtproptcr  incct  tum  ditm fidti- 
commifi  ccru  donattutns  njidc- 
katur.Nam  in  cum  dcjiinatio  dt- 
tigi  pottfi ,  tjui fideicomiffum  tn- 
ter  cxteros  habtturus  cjl ,  /  emota 
matris  eltEltont,  &  tcxtus  inL 
vnum  cx  familia,  in  princi.co- 
dcm  titul.ibi :  Siui  tamen  durat 
eletliofuiffe  njtdttur  credttor:fi- 
ue  mutetur tex  ncutro  teJiame7ito 
pttttio  ccmpttit :  ex  quibus  iuri- 
bus  apertc  colligitur,cum ,  cui 
clcctio  compctit  cx  ccftamcn- 
to,variarc  pofTe  vfquead  mor- 
tcm. 

Scdpriorc  opinione  admittc 
do ,  folutio  clt ,  hxc  iuraloqui, 
quado  facultas  cligedi  non  nm 
pliciter  &  abfolute  concedicur, 
lcd  cum  rclationc  ad  tcpusmor 
tis  clcctcris,&  ad  cligenduru 
inccrtum  dc  ccrtis ;  hoc  en*m 
cafu  is  cui  ha:c  facultas  indulgc 
tur,vaiiarc  potefl,  nc  prxiudi- 
ciumfiat  hisqui  viuunt  tcmpo 
rc  rnortis  cligcntis :  qua:  ratU> 

mouic 
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mouii  Confultum  inl.  cum  pa 
ter.§.hxredkatem,in  i.ff.dc  lc 
gat.  z.ibi  V nlcs  autem  intcr  eos 
ft  n  tjui  co  teporc  njtxcrint,  (jma 
dc  alys  cligcndi  potejlas  mn juiu 
&  ccnfuit  Accurl.  qucm  om- 
nes  ibi  fcquuntur,in  d.l.  vnum 
cx  familia,verbo  mutctur^  ft- 
ncm,&in  dict.l.cum  pater.$.  a  55 
•filia,  verbo  »0«  ejfe  clcSHoncm^ 
in  principio.fl.de  lcgat.  u  Iura 
vero  in  dict.l.apud  Auhdium, 
dcoptionclcgata,&in  di&.  J. 
Stichum ,  lcgis  Statulibcrurm 
ff.de  lcgatis  t.  loquunturinco 
54  cjui  fimpliciter  &  abfolute  cli- 
gendi  facultatem  habct,  nOn 
collatam  in  tcmpus  mortis,tuc 
cnim,femel  elcdtionc  fadta,va- 
riarc  non  dcbet;&  ita  in  dlCt.  §, 
a  filia,arbitrati  fucrunt  Accur- 
fius,Bartolus,Imola,&  Cuma- 
nus ,  Iafon  in  1.  huiufmodi.  §, 
Stichum,nunf.4.  ff.  dc  lcgat.  1. 
Ripa  in  l.ferui  elecVione ,  eodc 
titul.numc.  14.  Grcgor.  Lopez 
in  Uj.tUuU  .part.6.glo.  r .  An 
ton.  Gomezinl.4o.Tauri,nu. 
50  Molina  libr.i.cap.4.nu.i4. 
&  34.Pereyrade  nominationc 
cmphyteot.3  part.cap.z.num. 
7.&cap.3.cxnume.i.&  3-Ma- 
tienco  in  1. 1  A.gloiT.  1  .num.  41. 
lib.)!Compil.Gutierrcz  libr.3. 
prad.qu2cft.79.  numc.3.Cuia- 
cius  lib.  1  .obferuation.  cap.  39. 
Morotiusconfi.3i.numcr.  12. 
Cum  crgo  in  cafu  &  qu«ftJo- 


ncnoftra,aducnientc  dieirtcO- 
patibilitatishorum  duoru  ma- 
iofatuum,fecundum  primogc 
nium  clegcritpoirciror,nopo^ 
tcrit  variare ,  &  ad  primum  rc** 
dirtr,fi  tcftamcnto  lit  inftituni 
primogenium,cui  prcdkStairi^. 
compatibilitatis  conditio>'adi^ 
&a  fit.Ratioautcm  ea  cft ,  namv 
quando  ius  cliffcndi  ex  tefta- 
mento  compctit ,  elecTionc  & 
optionc  fafta,ftatim  fuit  traqf- 
latumdominium  huiusmaio- 
ratus  in  accipicntem ,  iuxta  1.  a 
Titio  fl.de  furtis,  &  1.  cum  pa- 
ter.  § •  furdo.  fTdc  lcgat.  1.  & 
fic  ab  eo  non  auocatur » ctiamfi 
poftcfsioncm  non  apprchende 
rit,&antc  poiTefsiouis  apprc- 
hcnfionem  voluntatcmmuta- 
ucrit,  iuxta  dccifionem  legis 
Apiid  Aufidiu ,  ibi:  Dcinde  an~ 
tcquam  ea  fumeret,alia  fc  a>elir 
dtxijftt,  mutare  wiuntatem  ei 
rum pojje.  Qupd in cafu  noftro» 
&  primogcniorumqua-ftionc, 
minorcm  difficultatem  habct, 
cum  cx  lcgC45.  Tauri  non  fb- 
Jum  dominium ,  fcd  &poflcf- 
fio  transfcratur  in  cligcntcm: 
itaquc  clcctionc  lemcl  fada  ma 
ioratus  vacantis,&  primusquc 
poileflbr  obtincbat,vacauit ,  & 
ckisdomhuumin  verum  fuc- 
ccflbrcm  fimul  cum  poflcfsio- 
nc  fuit  transfufum  prardiaa:  Ic 
gis  Taurincnfis  minifterio ,  a 

non 
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aon  potcft  auferri,fccundum 
iura  v ulgaria:  &  Cic  ccilac  ratio 
cjubicidi  praedi&e  legis  Apud 
Aufidi  u  m,ibi:ifr M  dixijfet  <jud 
njcttett  detnde  attfeauam  eaju- 
merettalta  fe  ueUe  aixt{fet\x.\xs\c 
cnim  dubitauicConlulcus.an 
cum  rcrilcgacx  clcdio  tantum 
fuiiIetfa<5ta,nontamencfTcc  ap 
prehcnfa  ,  lcgatarius  itcrum 
poilcc  cligerc  ■  &  nihilominus 
refpondit,  cligcrc  non  poflc ;  fi 
tamcn  iurc  comm  uni ,  ficut  c  x 
noftra  lcgc  Tauri,  coniunct  im 
cum  dominio  &  poflclsio  tranf 
fcrretur,nullusdubicationi  adi 
tus  patcret. 

Conctuditut  crgo/j  ex  rcfta- 
mcnto  facuitas  ciigendi  coni- 
pctat,icmcl  elcxrtionc  facta , va- 
riarinonpo/Tc^fccundumfupc  $7 
riorcjn  dovtrinam. 
jtf  Nontamenojnitto,vchaec 
matcria  percipiatur,  mulcum 
incercire ,  an  prxdicia  cledtio 
qux  ex  tefbmenco  compctit, 
coutractu,anvcro  teftamcnto 
fucrit.facta.Nam  fi  is  qui  ex  tc 
Hamcnto  ius  digendi  habcccx 
contra&u,vclaliqua  difpofjtio 
nc  &  dcciarationc  incer  viuos. 


fcmeUlcgerit ,  variarc  ncquitj 
jncommutabilis  enim  &  irrc* 
uocabiiis  prxdidta  elcdtiomar 
fici-j  acicaincclligcnda  func  iu- 
rain  l^rui  elettionc.  f£  de  leg. 
jfM^erm  eleclion*Ugata,{er 

w4-*km*m  optw  pjftttw*. 


&in  l.huiufmodi.$.  Scichum, 
codem  cic  ibi :  Sidixerit  h*rest 
Stichum fe<velle  dare,8c  ibi :  Cu 
autemfemel  aixerit  h&res ,  &  in 
d.l.apud  Aufjdium,dcoptionc 
lcgata,ibi:  Si  ts  dtxtffet  <ju<*  <veU 
let\  &  ibi:  Alta  fe<vcUe  dtxtjfet, 
&  ibt :  Stmulac  fedtxertt ;  hxc 
cnim  verba  ad  dilpofttioncm 
&voluncatis  dedarationcm  in- 
ter  viuos  rercriitur ,  vt  cx  eis  co 
ltat>&  itahaec  iura  intcrpreta- 
tur  Ripa  in  dic-t.l.  fcrui  clcclio- 
ne,nume.  r  i.  Bart.in  l.eum  qui 
ccrtarum.$.inum.i.&  3.ff.dc 
verborum  obligat.vbi  Socinus 
anum.4.  &docent  Scribcntes 
communiter  in  dict.l.ferui  de» 
ctione.Molina  libr.z.cap.4  nu. 
36.&  37. 

Aliud  verocrjr,quando  illei 
tui  optiocx  tcHamentOjCOmpc 
tic,non  in  coutra&u  &  difpofl- 
tione  interviuos,  fcd  intella-. 
mcnto  ciigcndi  faculcace  vfus 
fuctictunccniaivariarc  pot&- 
*it.l.4.rT.dcadiaicnd.  lcgat.1.  fi 
fratres.$adcmrcfpondit£pr© 

ttmdefupremisiudtcijscowini*>  , 
requispoterit?  Qua  rationc & 
cledtio  ex  tcftamcnto  compc- 
tat,  &in  vltima  voluntatc  faat, 
jrcuocabilem  &  comutabilem 
t& ,  in  indiuiduo  prirooge- 
niorum  arbitraturMoiinaaj»a. 
JW».x.cap.4.iiumc.  3  ^Tnduccns 
4d  hoc  tcxtu  in  d^.a  nlu>  Jcgk 
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Cum  putcr.fTdc  lrgat.2.ibi:Pc- 
ua denamt,  vbi  ratio  dubitandi 
fuic  in  clciticnc  facta  cx  contra  eo 
ttu,anrcuocaripoIsct:  nam  ii 
clcctio  fuiflet  facra  in  teftamcn 
to,nulladubitatio  fuiflct,cum 
compertifsimu  fit,  rcuocatio- 
ni  locum  cfl*e,cx  iuiibus  vulga- 
tis:&  Molinx opinioncm  ain- 
plcctitur  Aluarus  Valafcus  co- 
iultationc  loi.numc.  17.dc  13. 
Molina  de  iu  ftitia  tom.  3  difpu 
tationc )  9  3.num^..Caldas  Pc- 
rcyradcnominationc  cmphy* 
t  cot .  3  .part.  cap.  3  .num .  5  o.&  c 
58  8.numc.i.&2.Ncquc  huicrc» 
ccptifsimas  opinioni  obftat,fi  tfl 
dicatur,teftamcnto  contraftii 
irrcuocabilcm,a£tumc]ue  &  dc 
clarationem,  qux  yim  difpofi- 
ribhis  intcr  viuos  habcat,  ficti 
-por!c,vt  gIofl".vltima,&  omnes 
notant  in  l.h.xrcdcspalam.  §* 
vlci.ff.de  tcftam.  Fatcor  cniro, 
{1  clectio  compctatcx  tcftamc- 
to,&  intcftamctopcr  modum 
contractus  clccrio  facta  fic,rcuo 
cari  non  poiIc,fi  conftitcrit,  clc 
crorcm  irrcuocabilitcr  in  tcfta- 
meto  contraxiife :  in  dubio  ta- 
rncn  tellator  prxfumitur  rcuo 
cabiiitcr  voluillc  difponcrc. 
Bart.in  l.cum  quis  dcccdens.  §. 
codicillis,num. 3.rt-  de  legat.  3. 
Guillelmus  Bcncdictus  in  cap. 
Raynuntius  ,  vcrbo  tcftamen- 
/irtw.num.j.  Aluarado ,  hisnon 
citatis,dcconicctur.lib»2.cap.2. 


59 


nu.25.  Ethxcquoad  primani 
conclufionem. 

Quoad  fecundam  vcr6,  oui 
doiciiicetcontra&ufit  inftitu- 
tum  primogcnium.in  quo  prc- 
dicta  incompatibilitas  appofi- 
tafuit,  &facultas  tantiinifuic 
conccifa  eligendi  vnum  cx  ma 
ioratibus ,  longe  vcrius  cft,  fc- 
md  huius  iccundi  maioratus 
clcctionc  facta,variari  poilc ,  & 
ad  primum  maioratum  poflc 
poileflbrcm  redirc,& fccundu, 
quc  iam  clcgerar,dimitrere.Ec 
ratio  diucriitatis  intcr  clcctio- 
ncm  compcrcntem  cx  tcftamc 
to,vcl  cx  contractu,ea  cftj  nam 
fi  cx  tcftamcnto  compctat  dc- 
ctio,ftacitn  ea  fatta,  cciamfi  res 
cjux  clcgitur,non  fit  apprchca 
ia ,  ipfius  dominium  transfer- 
tur,iuxta  caqux  fupcrius  tradi 
dimus,  &  vcrum  intellcttum 
tcxtus  in  dicta  l.apud  Aufidiu, 
&fimilibus. 

In  cotractibus  vero  ante  exe- 
cutionc  &traditioncdominiii 
noaccjuiritur,vt  in  l.traditionU 
bus.vbi  Scribentcs  communi- 
tcr.C.de  pa£tts,&  fic  non  fuffi- 
cit  poilcllorem  clegifl"e,fi  maio 
ratus,  cjucm  elcgcrit,  actualem 
poilclsionem  non  apprehcde- 
ritjcum  in  hoc  cafu  non  milirec 
ratio  tcxtus  in  dict.l.apud  Aufi 
G\i]m,\Wi:Qucwamtei  c^ntnw.o 
cius ptyfmulac fe  dixertt  eam  [u- 
MetCt&lu  intcrminisindiuU 

dualibus 
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dualibusagnouic  Molina  di&. 
lib.2.cap.4.nume.35.ibi:i/ clc- 
clio  competit  excontractuiCligeKs 
njartare potcrtt.1.  eum  qui  certa- 
rum.§  f.<vbi  Hart.  ccmmuni- 
tcr  jcrtbentes  tdnotant.ff.  dc  Utr 
-  horum  cbligot.gloff.tn  l.flatultbe- 
rum.§.Sttchum ,  rucrb.non pote- 
rit.  ff  de  legat.  * .  T^ipa  in  /.  ferut 
clcttionc.fj.de lcgat. i .nu.u,  Tt- 
raytteJlus  in  l.buucs.  § .  hoc fermo  - 
nejimitationc  tf.jf.dc  rvcrbfig- 
tufic.num.Q.ft)  altbi  ftpe  fcrihcn- 
tcs .  Hactcnus  Molina,  fic  latc 
profcquitur  Caldas  Percyra dc 
nominarionc  emphyteoc.  3-  p. 

6}  cap.i.  num.y.Illudtamenani- 
maducrfionc  dignum  cft,  fi  clc 
ctio  c6pctatcxcontractu,idco- 
cjuc  cligens  variarc  qucat ,  non 
plurics,fedfcmcltantum  varia 
rc  pofle :  qux  fuitdo&rina  orl- 
ginaria  Baldi  in  Auth.  habita, 
numc.35.Cnc  filius  pro  patrc, 
quam  cxtoliic  &  cxornat  Tira- 
cjucll.  multis  contirmans  inl. 
boucs.$.hoc  fermone,  in  rcgu- 
laciufdcmlcgis  ,numcr.i3.  &c 
vcruquc  rcfcrt  &c  fcquitur  Mo- 
lina  di&.libr.  1.C.4.11U.  3  6 . 

*4  Sedquanquamprxdictano 
tabilia  fint  ,&  in  alijs  clcctio- 
nib*  proccdant,  in  qu$ftioncta 
mc  noftra  putarcm,  fcmd  vno 
cx  predi&is  maioratib*  clecto, 
ad  alium rcdiri no  poiIc,diftin- 
dionc  rciecla,an  dccVio  compc 
rat  cx  te  i  lamcnco,v  d 


clu>&£n  in  ceftamcnto,  vd  in 
contraccu  clcctio  facta  (ic.  Ratio 
cnim  prxdictx  concluftonis  & 
diftindtionis  ca  fjic,nam  fi  cld- 
ctio  compctit  ex  teftamento,{e 
mcl  clcctionc  fadta,  dominiurii 
rrafitj  fi  clectio  vero  compctac 
cx  contractu,no  cx  ipfa  clcctio- 
nc,fcd  cx  tradicione,  cxecutio- 
nc  &  apprchcnfionc  domirtin 
acquiricur:hxc  tamen  ratio  ccf 
fac  inquxftionenoftra  ,  &  fic 
6  celfat  prxdicta  di ftinctioj  naW, 
vt  fupcrius  mcminimuSjdcdo 
vnocxprxdi&is  primogenijs, 
aliudvacatiffoiure,&  promor 
tuo  habctur  ille  qui  illud  polsi- 
debar,ratione  prqdictx  incom- 
patibilitatis  &  cu  poiTdsio  va- 
carcno  pofsic ,  ftatim  elcctionc 
facta,coti  n  uatur  pcftcfsio  in  fc- 
qucntcm  in  gradu,  &itmul  cu 
cadominium  in  eum  transfer- 
turcx  lcgisTaurinc||(Is  dccifio 

66  nc  &  prouiiionc :  alioqui  cnirrjt 
darcmus  duos  dominos  &  pof- 
fcftorcs  infoIidinn,iurispr£ce- 
pcis  redamantibus.- 

67  Quodconfirmovrgcnu  ra- 
tionc,&  dccifione  tcxcus  in  d.l. 
apud  A  u  h  d  i  u  m ,  vbi  quadb  ele- 
dio  copctit  ex  tcftamcto ,  ideo 

'  cafaclanopoteftrcuocari.qula 
•  dominiucraflacu  fuit  exdectio 
ncipfa,etia  ante  apprchefionc 
rciclcctxjfitamcn  clectia  com 
.  pctitcx  contractu ,  non  fufticic 
nuda  clcctio  ,  cum  cx  ca  non 
C  c  acqut- 
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acquiratur  dominium  ,  &  idco  70 
-traJicionc  opus  cft.Si  igitur  iu 
cafu  noftro,cx  lcgis  Taurincn- 
fis  miniflcriofclcdioncfa6ta,fi- 
uc  in  rcftamenio.fiueincon- 
tractu  fiac  ,  non  folum  domi- 
nium  1  fcd  &  poflefsio  cx  facto 
kgis  transfcrcur ,  planc  fcqui-  71 
tur,  prxdi&am  diftin&ioncm 
cafui  noftro  non  aptari. 
6 $     Ncc  huic  do&rinx  obftanr 
iuraincap.  dc  multa,  dcprx-  7Z 
bendis,&  inClcmcntina  Si  plu 
rcs,  codcm  titulo ,  vbi  quanuis 
,cx  clcftione  &  acccptationc  fc- 
cundi  beneficij  vacctprimum 
Jpfoiure,ica  tamcn  accipitur,fi 
.poflcfsio  fccundi  benchcij  ap- 
.prehcndacur,&  non  aliccr.  Rc- 
•ipQndctur  cnim,  ibi  apprchcn  - 
iioncm  poflcfsionis  cxpreflc 
rcquiri ,  ad  hoc  vc  primum  bc- 
nchcium  vacans  fic,  vt  oftendic 
.prxdicla^lcmcncina/ibi:  Eim 
pojfefiume  ade^ta  pactfce.  Ec  cft 
ratio,  nam  cum  poflefsio  non  75 
transfcratur,rcquiricur  cius  ac- 
quificio  &  apprchcnfioicx  lcgc 
tamcn  Tauri  in  primogcnio-  . 
.  rum  matctia dorainiurn&  pof 
fc&io  tranfmiiticur,&  idco  luf- 
£cit  acccptatio,&  elc&io  &op- 
'  tiofccundi  maiorarus.vt  prim' 
vacct.abfq  >  acquifuionc  poflcf- 
69  fionis :  nam  quando  fa&umle- 
gis  opcratur ,  non  fuicopusfa- 
cto  hombisadcius  acquifitio- 
oem. 

J) 


Rurfus  &  ex  aIio,nam  quan 
uis  cx  acquifitionc  fecundi  be- 
ncficij  primum  vacaflet,in  nul- 
lum  tamen  fuit  cranfiacum  abf- 
cjuenouaprouifionc&  infticu 
tionc ,  cum  in  co  poflclsio  non 
continuctur,  ficut  in  malorati- 
bus:antc  vacationem  enim  ncc 
tribui  ncc  promitti  potuit,  ncc 
vllum  ius  tranflatiuum  adbc- 
neficium  compctit,cap.x.de  co 
ccfsione  prxbendx.  Ex  vacatio 
nctamen  primi  primogenijcu 
fccundo  inc6pacibilis,dominiu 
&  poflcfsioin  fequcntc  in  gra- 
dutransfertur,etiafi  abfensfit 
&  ignorct.vc  in  c.  3  5 .  oftcdam, 
&  in  c.  1 7-lacc  traftaui/ideoquc 
noauellltur  aprxdicto  in  gra- 
dufcqucnti,quantunuis  varia- 
ucrit  ipfc  primi  maioratus  pof. 
fciTorj&  hue  hxc  variatio  cx  tc 
,ftamento,vcl  cx  cotrac~tu  cotia 

Eat.Quod  puto  nouu  &  fingu- 
rc,&  a  neminc  animaducrfu. 
Exquibusinfcrtur  inrcrpre 
tatio  ad  cuxftioncm  afsiduam, 
non  vcrouuiscognitam,  cam 
ncmpcfi  vnus  cx  coniugibus 
altcrifacultatcm  coccflerit  cli- 
•  gcndi  &  mcliorandi  vnum  ex 
hiijs ,  ica  vt  pcrpctuo  mcllora- 
tionisbor.a  vinculo  &  rcftltu- 
tioni  obnoxia  finf,  an  fcmcl  clc 
c>ionc  facla ,  poisic  coniux  va- 
riarc,  &  alium  hTmmciigcre. 
Cuius  cuxftionis  rcfofutio 
pcndcrc  vidctur  ab  his  qux 

pro..luic 
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proximc  dicTa  funt.iravt  fi  in  tc 
ftamento  hxc  facultas  concella 
fit,  &  in  cotradtu  &  difpofitio- 
neinteryiuoselcctiofacta  fuc- 
ric,rcuocari  ncqucat,  ctiafi  tra- 
ditio  rcru  donatarum  facta  no 
fuerit,iu xta  tcxtii  in  l.ferui  ele- 
cTione,in  prin  .ft.dc  lcg.  i .  &  in 
l.apud  Aufidiu,cV:in  l.huiufmo 
di.  §  .Stichu.rT.de  opt.lcga.pro  - 
ptcr  rationc  fuperi9  adductama 
clccTionc  facTa,  fuit  in  filiuclc- 
clu  &  mclioratu  dominiu  traf- 
latUjCtiamfi  ignorarct,?uxta  lc- 
gem  A  Titio.  ff.  dc  furtis ,  &  in 
d.l.cura  patcr.  J.furdo.rT.  dc  lc- 
gat.i.cV:  caquc  in  huius  opinio 
nis  confirmationcm  fupra  ad- 
norauimus:  ab  co  iraque  auclli 
prcdicta  mclioratio  nequiuir. 

Secus  vcro  diximus  cflc,  qua- 
do  faculcas  mclioradi  &cligcn 
diccftameto  copctcrcr,&:  in  tc- 
ftamcro  nominatio  &:clcctio  fa 
cTarmflet,tuccnim  proptcr  na 
tura  vltimx  voluntatis,licuc  ea 
reuocari  porcft » itidc  clcctio  & 
mclioratiopoteft  rcuocari,cx  1. 
4.rT.dcadimed  lc^a.l.Ii  fratrcs.  • 
j.ide  rcfpondit.fr.pro  focio,  6c  ' 
ex  his  cx  quibus  fupra  hanc  fcn 
ccnciam  comprobauimus. 

Rurfus  &  alia  diftincTionc  fc- 
cimus,  qux  6c  hic  coucnit,vt  fi 
vnus  cxcoiugibus  in  cotracTu 
alij  mclioratione  &:clc&ionc,&: 
maioratus  inftitutione  comifc- 
rit,  &comiflarius  pcrcontra-. 


cTu  inter  viuos  clcgrrit ,  &  ir.c- 
lioraucrit,&ad  maioraiu  voca- 
ucrit  vnura  cx  fili;s,  &:  bonado 
nata  rradidcrit,non  pofsit  alius 
filius  eligi,&:  in  prxdicla  mclio 
rationc  vnriari  •,  aliud  vcro  fit, 
quanJofadTafuit  nominario& 
cle&io  abfquc  traditionc  melio 
rationis  >  reuocari  rac ,  potcft, 
cum  cx  folacleJtionchoccafu 
non  transfcratur  dominium  in 
elecTum ,  ficut  fi  ex  tcftamcnto 
prxdicTa  clcctio  copctcrct/iux- 
ta  lcgem  Qui  ccrtai um.$.vlti- 
mo  ff.dc  vcrborum  obligatio- 
nibus.  Barr.  Tiraq.  Molinam, 
Percyram  &  alios  huius  doch  i 
nx  audlorcs  a  nobis  allegatos. 
Oftcdimusq*,ctiam(quod  huic 
qucTl  ioni  aptatur)fi  in  tcftdme 
to  clectiofucrir  f:tTa,nihil  intcr 
cfle,an  ex  tcftameto,  vel  cx  co- 
tracTu  ius  nominadi  copetar,cu 
vtrocj,  cafu  va*riari  pofsic ,  vt  cx 
glo.Eart.  &  DocToribus  in  d.  1. 
vnum  ex  familia.&in  d.§.  afi- 
lia.Greg.Anton.Gom.Molina 
cv'a!ijsdemonftraui. 

ScdprcdicTis  no  obftantibus, 
loge  vcri'  cxiftimabo  in  propo 
fita  quxft  ione^femcl  clecTiooc, 
&rmeliorationefacTatitulo  ma 
ioratus  in  fauorc  vnius  cx  filijs, 
no  poflc  a  coiugc  rcuocati,fiue 
ex  teftamcto,  fiue  ex  contracTu 
ius  melioradi  c6pctar,fiuc  in  tc 
ftamcco  vcl  in  cotracTu  melio- 
ratio  &  nominatio,  &:  primo- 
Cc  :  genij 
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fcnij  inflitutio  fa&a  fit,  fiue  tra 
itioipfiusmaioratus  intcruc- 
niat,nec  nejquani  opinioncm, 
quia  iuris  principijs,&prcdidtc; 
quam  fccimus  aiitinctionirc- 
pugnarc  vidctur ,  fundo  cx  fe- 
quentibus. 

Primo,quiaquanquam  con 
iux  teftamento  clecYionem  & 
meliorationem  fcccrit,  quieft 
cafus  maioris  difficultatis,  &  tc 
ftamcntum  fuum  pofsit  reuo- 
carc,  cxiuribus  vulgatisj  non 
tamcn  illud  rcuocare  poteric 
quoad  difpofitionc  altcrius  co-  75 
iugis,cu  cfuo  haec  reputctur  tc- 
ftameta  vno  contcxtu ,  eadem- 
quc  folcnnitatc  &  fcriptura  co- 
fcc"ta:argumento  textus  in  1.  Pa 
pinlanus.  J.fcd  neque  impubc- 
ris.fF.de  inoffic.  teftam.  c  fi  pa- 
tcr.J. vlti.de  teftam.lib.6. 1.  pa- 
uis  &  hiij.  ff.de  vulgaii.  1. eo 

2uod  a  tnultis.C  Ti  cert.pct.cc- 
:nt  Bald.Salicct.  &  Paulus  in  1. 
licet  interpriuatos.C.dcpacVis, 
vbiDcciusnu.3.Roderic.  Xua 
rcz  in  1  quoniam  in  pripribus, 
limitat.  ^.adLRcgni.Couar.in 
Rub.dc  tcftamcntis,z.par.n.  9. 
PctrusPechius^etcftam.con.  7* 
iugutn,libr.i.c.  i9.Etcftratio, 
quia  ea  pars  teftamenti,quae  co 
tinct  praedi&am  melioratione, 
cIcaioncm,&  matoratus  infti- 
xutionem.confirmatafuit  mor 
tc  coniugis,  qui  ele&ionem  co- 
mifit,vt  in  indiutduo  teftamcn 


ti  a  marito  &  vxore  fimul  con  * 
fccti  opinatus  fuit  Oldradus 
confi.  i74.anum.i.Xuarcz  vbi 
fup.  Petrus  Pechius  de  tcitam: 
coniugum,lib.  1  .c.43.n.  1  .Bald. 
clcganter  cofi.  Z76.1ib.  t  .pcr  to- 
tum.Michacl  Craftiis  dc  fucccf 
fionibus  ab  intcft.q.9o.num.  1 . 
Corncusconfi.i56.1ib.4.nu.  1. 
&  ex  noftratibus  Couar.vbi  fu. 
Menchacadc  fucccfrcfolu.  lib. 
1  .§ .  1  .n.  1  o.Caftillo  controucr. 
iuris  cap.i8.n.i6.1ib.2..quiplu 
res  allegant. 

Secund6,quia  commiftari', 
clcctione  6c  melioratione  facta, 
cam  rcuocarc  non  potcrk;  arg. 
tex.in  1. 3  5  .Tauri,&corum  quc 
ibi  ab  fcribenribus  adnocanxur. 
Et  ratio  cft.quia  commiflarius, 
qui  alicno  nominc  tcftacur, 
aequiparatur  iudici  ordinario, 
delegato  vcl  arbitr o.cum  man- 
datam  i  u  r  i  ( dictioncm  exerc  c  a  t, 
&  fic  femcl  eligedo/un&us  cft 
officio  fuo ,  &  amplius  eligcre 
nequibicl.i.J.qui  madata.tt.dfi 
officio  eius.  1.  iudcxpofteaqua. 
ff.dc  iudicijs.l.fi  vt  propoais» 
C.  quomodo  &  quando  iudex. 

Tcrtio,quiaquidquidfit  ab 
co  cui  tcftator  cleaione,  diftri- 
butionc,feu  declarationc  comi 
fir,tanqua  ipfius  defun&i  fa&5 
rcputatur,cx  tcx.in  regulaQ.uf 
pcr  alium,dc  regul.iur.Iibr.6.1. 
quod  mco.ffdc  acquir.  poff  & 
naortcdcfun&i  hoc  tcftamctu 

confir- 
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confirmatur  ,ta:iquam  fi  ipfc 
fecitfct.l.  vnum  cxfamilia.  §.  fi 


dc  Faicidia.&$.fcdcrfi  fundu, 
vbiBart.Baldus,&  omnes.fl.de 
legat.2.1.  cu  filius.  fr.  dc  teftam. 
miiit.l.patcrex  prouincia.rl.de 
nianumi.vindicca.  Pcralta  in  d. 
§.  (1  de Fafcidia,anu.5. Padiila 
ibidem,n.2  r  .Gregor.in  I.4.  tit. 
1 5.par.2.khoiio  i.quxft.2.Mo 
linalib.i.cap.4.numcr.  iz.Me- 
noch.conll.i  58.num.5o.libr.2. 
&  (ignancer  GofTrcdus  in  d.  1. 
vnum  ex  familia.$.rogo,  nu.  1. 
intirprccandoverbum,^/^- 
f#,fcribit,  Salicctper  tejtantem, 
qiua  rvolcndo  rejiitui  CUl  ex  liber 
tis  TJoletfvidttur  uni  ex  libertis 
fideicomijfum  relinc^uereft)dare: 
<vndc  cbmijfarius  in  cafu  ifto  cfi 

organu lcgtsjwn aute caufapcr fi  78  cftnulla.I.illainfticutio.fT.dc  hg 
dijpcncnsyfg)  ideo  ah  eo  nondcno-       rcd.inftituend.l.Senacus.  § .  lc- 


tioncm,  quam  commiflaiius  fc 
cerk  vicommifsionis  a  dwfun- 
cToprxfticx,vcnocat  Cifucccs 
in  I.3  i.Tau:i,n.6.vbi  Tcllusn. 
3.Micrcs  1.  p.q.  84^.45.  Vcrus 
cnim  intellcctus  dicTx  lcgis  31. 
eft,vt  fubftaciadifpoucionis  tc- 
ftacori  tribuatur  ,  non  folum, 
quoad  in(Titutioncm,fed  cciam 
cjuoad  mcliorationem,&:  cxcc- 
raomniain  dicT.l.concenca-,  fo- 
lumcnim  clccTio  &cxccutio  co 
millario  vidctur  ma.Iata,vt  cx- 
ponit  Couar.in  c.cum  tibi,  nu. 
1  i.de  tcfhm.Micres  i.p.q.48. 
n.3.  Guticr.lib.  2.pracT.q.42.n. 
3-Azeued.  in  1. 5  .tic-4-lib>.  5 -  Co 
pil.nu.3.  EL  °ft  racio,naalioqui 
eflct  volutas  in  alcerius  arbicriii 
collata,qux,canqua  captatoria, 


mmatur  efjcElusSx  ita  comifla- 
rius ,  fcmcl  mcliorationc  facTa, 
mucarc  cam  nopoccft,quauis 
fcuocadi  faculcatc  in  fc  relcrua 
ucric,vc  ind.l.35.caiictiir,&ibi 
adnocarunc  Palac.Rub.Cifucn 
tes,Anc.Gom.CaftilIo,  &c  TcL- 
lus,Mieres  i.p.q.44.11. i4.Ma» 
ticn^.in  1.9.tit.4-lib.  5  .Cop,  gl. 
77  3-  Quibus  adftipulatur  ,  quia 
quanuis  prxdicca.  1.  35-loqua- 
tur  in  rcftamenco  a  commifla- 
rio  facTo,quod  rcuocarc  no  po- 
tcft,c6prehendic  omncm  alia 
difpoiitionem  &  vltimam  vo- 
luntatcm,clcclionm  &  mcliora 


gacum.ff.de  lcgac.  1 .1.  capcato- 
rias.l.illx  auccm  iniTicucioncs. 
fl.  dc  hxred.inft.l.  capcacorias. 
C.de  tcftam  mii.qucMura,licct 
decaptatorijs  difpofitionib*  lo 
quatur.&fciampropric  ab  at- 
bitrio  diftarc,vt  adnotauitCon 
nan9  lib.  lo.comentar.c.tf.nu.^. 
Corraf.lib.i^.mifccl.c.  1 3.  Ant. 
Auguftin9 1  ibr.4.cmendation. 
c.  1 5 .  Alciat.  libr.  z.parerg.c.  3 1 . 
Couar.  in  d.c.  cu  tibi,n.2.dc  tc- 
ftam.Sarm.lib.2fclcc^.c.6.Mc- 
noc.alios  rcccfcns  cof  408.11.2. 
lib.^.nihilominusomncs  DD. 
in  dicTis  iuribus  cagcncraliter 
Cc  3  accipiunt 
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accipiunt  de  vlcimavoluntate 
&  difpofitione  In  altcrius  arbl- 
triurn  collata,  vt  animaducr- 
tit  Rodcricus  Xuarczdc  capt.  80 
volunc.anum.  i.Pcrcgrinus  dc 
fidekommif.arc.33.  msau6y.Sc 
68.  Pctrus  Surdus  confi.264.  n. 
5-lib.2.&  confi.380.nu.  26.  lare 
Menoch.d.  confi.408.cxnu.  1. 

Illud  camcn  haud  dubiu  eft, 
vt  fi  fubftacja  difpoficionis  in  Ii 
bcru  ai bicriu  alrerius  no  cofcra 
tur,fed  folu  elcclio.pcrion:c,vt 
in  cafu  noftro,tuc  valct  difpofi- 
cio,  &fuftinetur  voluncas.l.  cu 
Cjuida.I.vnu  cx  familia.l.  cu  pa- 
tcr.$.  hxrcditatc,&  $.afilia.ff. 
dclegat.z.  l.vtril.^.cumquida. 
fF.  dc  rcbus  dubijs.  1.  patcr  cx 
prouincia.ft.de  manum.vindi- 
da,ccnfct  Bart.in  L  illa  infticu- 
tio,in  finc,  num.p.ff  dc  hxred. 
inft.Corneus iium.  i$.Dccius 
num.  1  2.Alcxand.num.6.  in  d. 
l.captatorias.C.de  ccftam.  mil. 
Xuarczin  dic~c.cra&. dc  capcac.  %t 
volunracc,nu.6.Couarr.  in  d.  c. 
cum  tibi,n.n.dereftam.&:plc- 
rofq;  rccenfec  Mcnoch.d.conf 
408-11.2 5. 6c  coni.ic54-n.  5 . 1  ilz>- 
4  2.cjui  omncs  moucnturcxra- 
lionc  cex.in  d.J.cum  quida,  lc- 
gis  Vcrum.ff.dc  rebusdub.no- 
pc,cjuia  no  fubftaiia  difpoficio- 
nis/cd  clcclioinccrcx  pcrfonx 
cc  ccrtis  ccmilla  cft ;  fimiiicjuc 
modopoccft  ccmicti  diftfibu- 
tio  bonoiu  interccrtas  pcrio- 


nas.l.cufiuus.J.pater.  ff.de  leg. 
z.Rodcr.Xuar.vbifup.fub  nu. 
7.  vcrfi/tWr/  etiamper  modum. 

Sicut  pari  fane  iurc  valet  dif- 
politio  qua:  confert alicjuid  in 
tcrtium  pcr  modu  dcclaratio- 
nis.vt  in  l.Thcopopus.  ff.de  do 
te  pnclcgata,  tradic*  Bald.  in  d. 
l.illa  infttcucio,n.3.ibH£wo</'z// 
tima  uoluntas  non potejl  confer- 
riinalterius  arhitrmm  dtjpojiti- 
uumfed  bene  indijlrtbutiuu,  de~ 
daratmum  ft)  eleffiuum,  quem 
rcferc  8c  fecjuicur  Surdd.confi. 
3So.n.44.1ibr.3.&docetXuar. 
in  d. tract.de  capratoria,n.7.qui 
bus  fatis  probatur,6c  cofirma- 
tur  opinio  noftra,dum  dixim*, 
cj  uidquid  ab  eo  fiat,cui  teftacor 
elc&ione  &  declaratione  comi 
fit,ccnfcri  factil  ab  ipfomct  dif- 
ponete,nd  vcro  ab  eligente,  ira 
vt  dcclaratio  &c  electio,  cjua:  fc- 
mcl  iacta  eft,mutationem  &  va 
riationcm  non  recipiat. 

Quart6,cnjia  cligcdi,  mcliora 
di,&  inftituedi  primogeniufa- 
cultas  a  coniugc  data,in  primo 
adtu  pcrfectione  rccipit  in  pcr- 
fona  illius/in  cu  i'fauor  e  eleclio 
fafta,  cft:cu  clc&o  itaq;  cx  pr^di 
Cli  dedaratione  ius  quxratur, 
abeonoaufertur1&  cofumitur 
facultas  refpcclu  eligetis,  vtno 
pofsit  altcrum  cligcrc:  alioqui 
cnim  eflct  in  pcndcnti  vltima 
voluntas  ,  contra  lcgem  vlti- 
mam.  ff.  communia  prxd.  & 

caqua: 
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ca  qux  adnotauic  Pcralca  in  1. 

cum  pater.$.hlia,num.  i  z.rT.de 
lcgat.i.Miercs  i.part.quxftio- 
ne  84.nu.45.  Molina  lib.  i.cap. 
4-num.  3  j.Caldas  de  nominac. 
cmphyc.3par.cap.i.numcr.  7. 
cjui  innumcros  huius  opinio- 
nis  au&orcs  rcfcrunt .  Manda- 
cum  namque  tcftacoris  prima 
nominatione,clectionc  maiora 
cus ,  fic  meliorationis  diftribu- 
tionccxcinguicur,  argumcnco 
tcxcus  in  dict.  1.  fcrui  cle&ione. 
ft.dc  lcgat.  i.6c  diet.l.  apud  Au 
fidium.  ff  de  optione  legata, 
tradic  Crotus confi.i  i.num.?. 
lib.  i.Caualcanus  dccii.  1  i.nu. 
z9-vctticumper  primam,pzr.  3. 
Tiraquellus  in  $.hoc  fcrmonc, 
limitationc  tf.num.io.  &  limi- 
tatione  y.nume.p.Marin.Frcc- 
cia  dclubfeudis,lib.2.q.35.per 
totam. 

82  Quinto  &  vltim6,nam  cum 
vnuscxconiugibusalij  faculta 
tem  dcderit  vocandi ,  eligendi, 
&  nominandi  ad  primogcniu 
&  meliorationcm  vnum  exfi- 
lijs,ftatimclcctionc  &nomina 
tioncfac"ta,dominium  &pof- 
fcfsio  tranflata  fuit  in  clcclum 
&  nominatum  vi  &  minifterio 
lcgis45.Tauri:nullum  itaquc 
iusapudcommiirarium  man- 
fit/zt  itcrum  cligerc  po(sit,fiuc 
ci  clecYio  cx  tcftamcnto,fiuc  cx 
contraclu  competcrct ,  fiue  in 
teftamcnto  vcl  in  concractu  clc 


geric;tradidcric ,  vcl  non  tradi- 

dcrit  bona  in  dicto  maioratu  & 
mcliorationc  contcnta  hxc 
cnim  diitinctio,  cuiusfupcrius 
mcminimus,quxftioni  noftrx 
non  aptaturj  ratio  cnim  pra:di- 
clx  diftindionis  ea  fuit,  nam 
quoticscxelcctioncnon  tranf- 
fcrtur  dominiu  in  accipietcm, 
ius  manec  integru  in  elcctore, 
vc  iteru  pofsic  cligcrcrincafibus 
vcro.in  quibus  ex  cleciioncdo 
minium  crasfcrtur  in  clcctum, 
cligens  variarc  non  pofsit,  iux- 
cacaquarfupraoftcdimus.  Cu 
crgo  in  quxftionc  propofita 
non  folunidominium,  icd  & 
poflcGio  ex  dhita  lcgc  Taurine 
ii  transferacur  in  hlium  elcciu 
aconiuecaddiclum  primogc- 
nium,planc  fcquitur,  dominio 
&  pollefsionc  tranflatis ,  nullu 
ius  rcmanerc  pcncs  eligentem, 
vt  aliam  elecYioncm  faccrc  pof- 
fic.  Et  cft  ratio,  nam  vis  &;  iub- 
ftancia  prxdicti  maioratus ,  & 
cius  crcario&  inflitutio,  non 
deriuatur  a  commiflario  &  cli- 
gentc,fed  ab  co  qui  commifit: 
hic  cnim  inftitucor  dicicur,  iux 
ta  fupcrius  tradica,itavt  non  fit 
in  arbitrio  cligencis,infticucre, 
vcl  non  inftituerc  prxdictu  ma 
ioratumjci  cnim  ncccfsiras  pre; 
cifaimponituradimpledi  rem 
mandatam.l.  fi  prxdiorum.  C. 
adl.Falcidiam.I.cum  patcr.  §. 
mando.ft.de  legat.z.l.  altcri.  rT. 

Cc  4  dc 
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de  adimend.  lcgat.  Quod  vcru  tio  ipfo  iurc  pro  fa&a  habctur: 

eft ,  ctfi  coniux  committcndo  &  hanc  lcgcm  ctiam  procedc- 

dixlllct ,  vt  commillarius  pofsit  rc  in  protnilsionc  facicndi  ma- 

ftj  debeat  faccre  maioratunv,  ioratum,docetibiTcllusnu.i. 

aftringitur  cnim  prxcifeillum  Micrcs  i.par.qua;ft.66.  numc. 

84  infticucre,cap.i.ibi:  Pojfumus  1.&4.  Vclazquezde  Auenda- 
ft)  debemus,\i  Ecclcfiafticabe-  no  in  l^.Tauri.glof.  1 6,  nu.9. 
ncficia.Clemetina  l.cum  glol-  87  &  tunc  commifiarius  cum  fo- 
fa ,  verbo  debent ,  de  ltatu  mo-  lum  habcat  mcra  executione, 
nach.  1.  practor.  ff.  de  cdendo.  maioratum  regularem  faccrc 
Alcxand.c0nfi.ii3.num.  5 .  lib.  dcbcbit.Idcmque  erit,fi  non  fe 
z.Iafinl.Gallus,  num.27.rT.de  cerit,  namipfoiurcprimogc- 
liber.&pofth.Sccusvcroeflet,  nium  rcgularc  inftitutura  ma- 
ii  vcrbum  Pofcit ,  abfolute  po-  nct.Grcgorius in  l  i.tit.  1 5-p.z. 
natur,nam  tunc  no  inducit  nc-  fcholio  1.  Couarrubias  lib.  3. 
cefsitatcm,nifi  rcferatur  adhac  variar.cap.5.num.2.  Padilla  in 
rcdcm.l.fideicommiira.  §.  haec  Rubr.C.dc  fidcicommi{sis,nu. 
vcrba.  ff.  dc  lcgat.  3.  gloila  in  1.  1 1  JMolina  lib.  1  .cap.4.num.i3. 
Lxpc ,  vcrbo  necefsttatem.ff.  de  &  antc  cos  Antonius  Gomczi* 
ofiicio  Pra:fidis .  Bart.in  did.  1.  in  1. 40.  Taurijnu.64.Et  in  fcu- 
Gallus,n  tim  .4.  vbi  Iafon  num.  do  idcm  opinatur  Rofcntha  dc 
*7.Ripa  in  l.cx  fa&o,num.4.fT.  feudis,cap.2.conclufionc  54.  n. 
adTrcbcl.Mcnoch.confi.408.  i.ibi:  Feudum/impliciterfeuin 
nu m. 5  o.lib. 5 .  dubio prafumi  concejfum  ejfe  iux 

85  Exquofequitur.vtfi  coiux  ta  propriamjuamnaturamjtd 
mandatum  non  adimplcrct,&  <vtjoltta  omma  adfmt,  nuUa  au- 
maioratum  non  faccret,pro  fa-  tem  infolita oacla contineat :  & 
dohabeatur.tanquam  ii  abeo  arbitratus  fuitBaldus  confilio 
qul  commifit,  fadtus  &  inftitu-  3  lo.num.z.lib.^.ibhQubd^ver- 
tus  fuificr  :quod  cxpreiTe  proba  ba  ^ua  non  funt  determinata for~ 
tur  ex  1. 3  3  .Tauri,qua  cauctur,  maltter.determinantur  naturali- 
fi  com  miiTario  qutd  certum  co  ter fecundum  naturam  rei  con 
miilum  fic ,  &  non  fcccrit  in*  tratlus:  1%)  tjuod  naturaliter  in- 
t ra  tcni pus  legale ,  pro  fa&o  &  eftypro  expreffo  debet  haberi,qu* 

%6  difpofito  habcri jcuius dccifio-  Ji  tpfanatura  loouente. l.ex em- 

ni  conucnit.l.n.Tauri ,  cx  qua  pto.  ff.  dc  a&ionibus  cmpti.  J. 

fi  coiux  mcliorarc  promilcrir,  quotics.  fT.  dc  operis  libertbru. 
&nonadiinpleuerit,mclioxa.  89  Etcftratio,  quia  fccundum 

praedi£la 
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praedicta  iura  &au&ores  illud 
verbum  Matoratus>  primogc- 
niuminducic  regulare,  &  con- 
fcqucccr  madatu  tranfgredere- 
tur  comilfariMi  maioratu  irre- 
gularc  inftitueret:  argumento 
textus  in  l.vniiex  familia,  verf. 
fiue  tamen,Sc  in  §.Ci  deFalcidia, 
&in  §.fed  fi  fundum.rT.de  lcg. 
i.i.fi  hominem.lt.mandati. 

Cum  igitur  cx  fupradktis 
cliciamus ,  maioratum  ab  ipfa 
difpofitione  committcntis  pro 
ucnire,&  non  ab  clecYionecom 
miilarijjcum  quoad  maioratus 
inftitutioncm  idcm  fit  ipfum 
inftitucrc ,  vel  non  inftituere, 
cumlcxillud  quod  commifta-  $\ 
rius  omifcrit,fuppleat,ciquc  fo 
lumelectio  perionx  fit  comif- 
fajconfequcns  eft ,  hac  ab  ipfo 
clcc^a,polfcfsionem  fimulcum 
dominio.lcgis  miniftcrio  in  clc 
ctum  transtcrrijhuc  in  teftamc 
to ,  (iuc  in  contractu  clcctio  fa- 
6ta  fit:alioqui  cnim ,  fi  elecVio- 
nem  poiTct  reuocare  commiiTa 
rius,  fequcretur,  poifcfsionem 
vacare  a  die  prima:  clcctionis, 
&  inftitutionis  maioratus,  vfqj 
ad  reuocationcm :  quod  repu- 
gnat  primogcniorum  naturae, 
ciim  poffefsionecpcrmomen 
tum  po(sit  vacare  i  qux  ficut 
transtercur  mortuo  vltimopof 
feflbrcinfequencemin  gradu, 
itavtnullumtcpus  intcrmof*- 
rem  &  tranilationcm  pofsic  co 
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fidcrari,  ita  criam  clcctionc  fa- 
c~ta,intcrcam  &  mortcm  illius 
qui commiiit, confiderari  nc- 
quit  intcruallum  vllumjmortc 
enim  difponcntis,&:  dedaratio 
nc  &  diltributione  commiila- 
rij,  prardicta  poilcfsio,  vtdixi- 
mus,iunctimcudominiotranf 
funditur,vt  adnotauitTiraq.in 
tracl.de  mortc,part.2.declarar. 
6.num.  lo.qui  plurcsin  huius 
opinionis  conrirmationem  al- 
legat :  &  iterum  cadem  i.parr. 
dedaratione  vltima,num.  3.  in 
fcnc>vcrf\.alids  ejfet  alujuod  me 
//fww.Molinalib.^.cap.  12.  nu- 
mcr.20, 

Rurfus,quiaalioqui  fcquc- 
retur,ipfum  maioratum ,  poft- 
quam  inftitutus  fuit,  elcctaque 
&  nominata  pcrfona  fuccelTo- 
ris,iaccntem  elTe,  aduerfus  ora 
ncs  iuris  rcgulas:cu  illud  equi- 
dem  in  iure  certifsimum  (\% 
vbidatur  continuatio  dominij 
vcl  poilefsionis,non  pofle  ha:rc 
ditatcmiacerc.glo.inl.cum  h£ 
xeditaSjVerb./wff^r////.  C.de- 
pofiti ,  docet  Baldus  in  1. 1.  nu. 
vltimoC.dc  appcllation.  &  co 
filio  3  3o.num.  1  .cum  fcquenti- 
bus ,  libr.  1.  Corncus  in  (.11  fra- 
tris.3.notab.  C.dc  iuredelibe* 
randi.  Moiina  vbi  fupra  ,nu- 
mer.zt. 

Deindc  fequcrctur,poftqua 
prxdictus  maioratus  pcr  infti'- 
tutioncm,nominationcm,  cle- 
Cc  y  ctioncm, 
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cVionem ,  &  dominij  &  poflef- 
fionis  tranflationcm  radicatus 
fuit  in  perfbna  fucceflbris,ab 
co  auclii  polfc  perelccTioncm 
in  alterius  fauorem  fa&am,con 
tra  iuris  vulgaria  principia ,  vt 
id  quod  noftrum  crlcctum  cft, 
finc  facto  noftro anobisdifcc- 
dat .  Prxfcrtim  quia  etiamfi  vo 
luntas  clccti  concurreret,  ab  co 
maioratus  auocari  non  pollet, 
iuxta  rextum  in  i.  fi  mulicr.  §. 
cx  aflc.ff.dc  iurcdotium.Moli- 
nalibr.i.c.6.nu.45.dcquo  latc 
agcmus  cap.fcquenti,a  nu.  13. 

Vltcrius  lequcrctut  prxiudi- 
cium  proximi  fucccllbris  cx 
prxdicta  rcuocatione ,  &  altc- 
rius  clcctione,cum  iam  fit  cfte- 
ctus  dominus  &  pofteflbr iplc  ?5 
primo  nominatus,  &  ab  co  dc- 
beat  proximitas  rcgu  lari ,  cum 
fucccflbr  legitimus  conftitutus 
(it,&  proximitatcm  &gradum 
faciat,&  apcriat  edictum  fequc 
ti  in  gradu  ,  iuxta  tcxtum  in  1. 
pcto.  §.  fratrc.  ff.  de  lcgat.  z.& 
Cregorij  doctrinam  in  l.?.titu. 
1  .par.z.glof.z.&  ca  quae  capite 
fcqucnti  tra&abimus,  a  numc- 
ro  i9> 

94  Ncqucobfbt,fidicatur  ,  in 
roaioratibus  inftitutis  virtute 
Jegalis  facultatis  meliorationis 
tertij&quinti,  rcmcdium  & 


illa  namquc  lex  folum  in  pri- 
mogenijs  ex  Rcgia  facultatc 
inftitutis  procedit,  vt  opinatus 
fuit  Gomcz  Arias  in  l.zj  .Tau- 
ri,nume.6z.  AntoniusGome- 
zius  in  I.45. nu.  1 1 6.  &  alij  quos 
rcccnfuimus  fupra,cap«4.num. 
5.  ea  itaquc  rationc  diccndum 
eflc ,  in  prxdiclum  electum  & 
nominatum  poflcfsioncm  non 
transfundi ,  ncc  prxdi&aano- 
bis  adducta  proccdcrc.  Longe 
cnim  vcrius  eft ,  in  quocunquc 
maioratuprxdiclilegem  Tau 
ri  locum  ubl  vendicarc ,  vt  cx 
Rodcrico  Xuarez,  Couarrub. 
Micres,Molina  &  alijs  oftcndi 
mus  in  dict.cap^.num.^.  &  fc- 
quentibus. 

Ncque  iterum  obftat ,  fi  di- 
camus,in  hunc  primum  clcclu 
&  nominarum  non  potuifle 
transferri  ciuilcm  &naturalcm 
pofTcfsioncm  lcgis  Taurinen- 
iis ,  &  fic  doctrinsm  noftram 
non  procedcrc  ,  vt  arbitratus 
f uitM  olina  dc  primogc  n  i  js  lib. 
3-cap.  1 3-num.  40.  &TequcntU 
b'.  AltcrMolinatOm.^.difpufc 
^38.num.i.Velazquez  in  I.45. 
Tauri,glofl^3.num.3.namhac 
quxftioncm  in  cap.z^.difputa- 
tii,&  fum  aufus  a  Molinx  opi- 
nionc  diflentire  (  ficut  in  addi» 
lionibus  difccdo  )  Antonij^uc 


bencrkium  legis  45 .Tauri  non  Gomezij  opinioncm  amplecli 

competcrc  ,  ciim  poflefsio  ia  -in  dia.L45.num.  1  i7.qui cxift» 

his  ipfo  iurc  non  transfcratuq  mat,poflcfsioncm  etiam  in  irr*- 

1                  „  mcdia- 
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mcJiatutnfucccflbrem  funda- 
toris  transfcrri.Conftantcr  ita- 

qucailerimus,  femcl  factaele- 
ttioncpoflcGioncm  inprimo 
nominatum  8c  fubftitutu  tranf 
fcrri ;  cam  itaque ,  fiuc  in  tcfta- 
mcnto,fiuc  in  contractu  Hat.in 
commutabilcm  eflc,cx  fupcrio 
ribus  con{iderationibus  arbi- 
tror,cum  in  maioratibusHifpa 
niae  praidicta  diftin&io  dc  qua 
fupra,admittendanon  fit. 
96      Sccustamcn  erit(  vt  nccid 
omifcrim)quando  coniux  mc- 
liorandi  vnum  cx  filijs  faculta- 
tcmdcdcrit,non  tamcn  maio- 
ratum  inftitucndi  jnam  hoc  ca- 
fu  cum  ex  prcdicta  elcctlone  & 
mclioratione  poilefsio  lcgis 
Taurincnfis  non  transferatur; 
quippc  cuminbonis  rcftitutio- 
niobnoxijs  locum  tantum  ha- 
bcat  prae&ta  lex,prc;  dictadiftin 
dtio  obleruanda  erir,ira  vt  fi  cx 
tcftamcnto  ius  mcliorandi  &c 
cligcndi  compctat ,  &c  contra- 
ctu  melioratio  &c  electio  pcrfo- 
jix  hat,reuocari  ncqueatjcain-  97 
cjuam  rationc,quiaelcctionc  fa 
cta,  transfcrtur  dominium  in 
pcrfonam  quxeligitur,  quan- 
1  uis  traditio  mcliorationis  ci  no 
har,ncc  bonorum  in  ca  conten 
torum  policlsionem  apprehcn 
derit,  iuxta  tcxtum  in  dict.  1.  a 
Titio.  rf.  de Jrurcis ,  &  dictam  L 
apud  Auhdium.  ft.  deaprione 
}cgata»&  ex  alijs  iuribus,&  Do 


ctorum  allcgationibus  fupe- 
rius  adductis  in  huiusopinio- 

niscomprobationem.Sicx  co- 
tradtu  vero  ius  eligcndi  6c  me- 
liorandi  compctat,  quanuis  elc 
ctio  facta  fic,  non  ftatim  domt- 
nium  transfcrtur  in  electum  6: 
melioratum ,  &  idco  rcuocari 
elcctio  poccft.nih  traditio  prx- 
cefsulet-,cum  antc  tradicionem 
&c  cxccutionem  dominium  no 
acquiratur.  1.  traditionibus.  C. 
de  paCtis,cum  alijs,au{  pro  hac 
opinionc  fupra  rctulimus.Si  in 
tcftamento  vero  prxdictaele- 
ctio  fit  facta ,  vfquc  ad  mortcm 
eligens  variarcpoterit,&:  alte- 
rum  rilium  mcliorarc  &c  cligc- 
rc,vt  cx  lcgc  4-ft.  dc  adimcndis 
lcgatis,  &  cx  lcgeSifratrcs.  §. 
idem  rcfpondit.ft.pro  focio ,  &: 
cx  Molina  lib.z.cap.^.num.jtf. 
AluaroValafco,Pereyra  &alijs 
fcribctibus  fupra  probauimus, 
liuc  hoc  cafu  cx  tettamcnto,ii- 
uc  cx  contractu  ebctio  compc- 
tat. 

Illud  timcn  in  hac  matcria 
clectiua  &c  diftributiua  non  pre 
termittam,cumquxftioni  no- 
ftnadftipulctur,ficoniux,  vt 
diximus,facuhatcm  prgftitcrit 
altcri  coniugi  eligcndi  ad  maio 
ratu  vnum,qucm  voiucrit,ex  h 
1  ijs.vcl  riliabus,an  prx d ict us  co 
miiTarius  pofsit  htiam  cligere, 
&  cam  hlijs  mafculis  antepo- 
nerc. 

In  qua 
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In  qua  quxftionc  dicendum 
vidctur,ncceflario  coniugcm 
aftringi  cx  filijs  vnum  cligcre, 
cofquc  filiabus  prxfcrrc. 

Quja  quanuis  facultas  data 
fh  cligendi  Hlium  aut  filiam,& 
cx  natura  alternatiux ,  fiuc  nc- 
gatiue,iiuC  afrimatiue  cocipia- 
tur,fufficiat  altcram  partcm  cf- 
fc  vcram.  1.  fi  hxrcdi  piures.  S. 
dc  conditionibus  &  dcmonftra 
tionibus.l.  fi  itacjuis  ftipulatus 
fuerit.ft.de  vcrbor.obligac.  Ri- 
pa  in  cap.intcr  ccceras.de  refcri 
pcis.num.  54.  vbi  Decius  num. 
6.&c  in  l.generalicer,an.  i.C.dc 
inftitucionibus  &  fubftic.  Hip- 
polytus  Riminaldus  confilio 
35  8.num.  254.  Menoch.plures 
rcccnfens  conii. 3-a  nu.  j o.  libr. 


j^W/.l.hxrcdes  mci.fa  tc  pe- 
to.fF.ad  S.C.Trebcllianum,ibi: 
Ex  cateris  autcm  cognatis}finepo 
tesfupereftntynon  rcfte  multere 
cleti  uram,propter  gradus fidcico 
mifsipr<efiriptos:deficiente  njero 
gradu  ncpctum,cxcognatu  ejuam 
<velit  perfonam  cltgtpojfc  ,  vbi 
Accurfius  vcrb.  prafiriptos ,  ita 
exponic ,  id  eft ,  prtnominatos. 
Cumanus,&  Alexandcr  in  d. 
§ .atcpeto.nu.5.  Hippolytus 
Riminaldus  confi.4oi.numer. 
1 1  .Mcnoch.confil.200.  nu.3  3. 
lib.  1  .&  cx  noftris  Couarr.  pra- 
diearum  quxft.cap.vlcim ,  nu. 
4.Cum  ergo  altcrnatiua  fit.cli- 
gcndi  filium  aut  filiam,  &in 
maioratusfuccefsionc  cadataf 
fe&ioprofilio,cumpocius  con 
99  i.Scdquandoaltcrnatluaponr  wo  fcructurprimogeniiipcr  maf- 
tur  inter  pcrfonas,  in  qulbus  ca  culos,quam  pcr  fceminas.,  pla- 
dit  dilcitio  &  affcdlo.tunc  non 


fatis  cft  alcera  altcrnatiux  par- 
tcm  vcramcile,  imoordinem 
iuccefsiuum  refpicir,  fecudum 
fcripturx  ordincm ,  vt  primo 
nominaci,ccnfcacur  primo  vo- 
caci,tanquam  magis  dile&i  i  & 
pofteosfecundonominati  ad- 
miitantur.  I.  cum  pater.  §.  ate 
pcto.fF.de  lcgat.2.ibi:  A  tepetoy 
maritefi  qutd  liberorum  habuc- 
rts,tllis  prcdta  rclinquas;  <vel  fi 
non  habuerts,tutsfiue  mcis  propin 
tfuis^aut  ctiam  libertis  nofirts.^No 
cjfc  datam  elcciionem,fed  ordtni 
firtpturAfattumfubfittutionirc* 


nc  iequitur,ordincm  fcriptune 
attendcndum  ,primoqucloco 
nominandum  mafculum,  &  Ce 
cundo  loco  fceminam  ;  nam 
cxiftentibus  fratribus,  fororcs, 
liccc  xtatc  maiorcs ,  rcducun- 
tur  ad  inftar  fccundi  gradus;  vt 
in  indiuiduo  primogcniorum 
Hifpanix  rcfpondit  Paulus  Ca 
ftrcnfis  confi.  1 64.num.  1 8.  lib. 
2.Socinus  in  l.Gallus.  §.  quida 
reae,nu.4.fF.dc  libcr.  &  pofth. 
Molinalib^.cap  .4.  numcr. 
Mafculosquc  plusquam  foemi 
nas  diligi ,  vt  prxdi^us  ordo 
fucccdcndi  obfcruari  dcbear 

compcr- 
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compcrtum  eft.  J.cxtcrorum, 
Inftit.  dc  lcgitima  agnatorum 
faccefsione  1.  pronuntiatio.  §. 
famiiix.rFdc  verbor.hgnificat. 
1.  Iuritcofultus.J.  i.ft.dc  gradi- 
bus.latc  Molina  lib.  z  .cap.  i  .nu 
mcr.3.&  ]ib.3.cap.5.nume.i5. 
Micrcsin  initio  primarpartis, 
num.i.fic  in  quxftionc  3-parce 
i.a  num.r. 
10 1  Et  confirmacur  prxdi&a  cx 
CO,vtquanuisnatura  COpulati- 
ur  fit,omncs  conditioncs  ita 
vnirc  &  coniungcrc ,  vt  omni- 
bus  parendum  lit.  1.  fi  hxredi 
pIurcs.rF.de  conditionibus  infti 
tution  .  &  ratio  cft ,  ciuia  vnius 
locoomncs  habentur,vtibi  Iu 
rifconfultus  rcfpondlt :  limita- 
tur  tamen,quandocopulatiua 
ponitur  inter  pcrfonas  ,  inter 
cjuas  cofidcracur  affcctio  &  prc 
dilcclio,tuncnamv]ucnon  con 
iundtim  predLtr  pcrfonc  ccn- 
fentur  vocacx ,  fed  fccundum 
ordincm  fcripturx:vcluti  fi  pa 
tcr  filio  &  ncpoti  lcgaucrit,  vcl 
pro  fc  &  fiiijs  &  filiabus  fcudu 
rccipiatjno  cnim  h&c  cafu  om- 
ncsadmittu:ur,fcd  prius  filius, 
poftea  nepos ,  Sc  primo  loco  & 
gradu  mafculus,poftcriori  fce- 
mina,rationc  fcilicec  prxdictx 
dilc&ionis  &  charicacis ,  vcad- 
nocauk  Accurfius  in  1.  Callus. 
J.quklamrccte.iF.  delibcr.  & 
pofth.Barr.in  1.  iurifiurandi.  §. 
ii  iibcri.iF.de  opcris  libcrcoiu,  a 


num.i.Riminaldus  Seniorco- 
filio  1 87.num.9.1ib.  i.  Alcxan- 
der  confi!.  1 5  .iibr.4-pcr  tocum. 
Antonius  Gomezius  i.tom.va 
riar.cap.  i.nura.4.verfic.  <juw:a 
//w><f.Caldas  Pcreyradc  nomi 
natione  emphyteo.  quxftionc 
14  num.4i.QuxdocFrina  pri- 
mogcnijs  Hilpanorum  iatis  co 
ducic,cuminfuccc(sionc  Re- 
gni  &  alioru  infeilorum  inaio* 
raruum  fcmpcr  mafculus  cx 
Hitpanorumconfuetudinccx- 
dudat  foeminam  eiuficm  gm- 
dus  &  lincx.l  z.tit.i5.p.2.1.4c. 
in  lcgib"  Tauri >  &c  prxfumen- 
dum  cft,difponcntcs  priftinam 
Hilpanix  obfcruacionc  in  fuis 
maioratibus  voluilfe  rcciperc. 
Baldus  in  l.hdeicommifla.  §.  ii 
fcruo.fF.dc legatis  in  l.Ii  fcr 
uus  plurium. $.vltimo. ff.de  lc- 
gat.i.&  in  l.cjuod  fi  nolic.f.cjui 
afsidua.rF.de  cdilitioedidto.Dc 
cius  conf.j97.n.7.Gregor.  in  1. 
z.cic.  1 5  .parr.  i.\cib.mayoria,&c 
vcib.de  {upadre.Cou.\\b.$.\ar. 
refol.cap.^.numc.z.  Burgosdc 
Pazc]u.vftionez.num.72.  Euc- 
rardus  in  locis  legalibus ,  loco 
63.B0criusdccif.117.  numc.6. 
Andreasdc  Ifcrniaincap.  i.§. 
is  dc  quo,de  gradibus  fuccef.in 
fcud.Molinaiib.z.cap.4.  numc 
ro  42. 

J{>3  El  confirmatur  rurfus  hxc 
dodtrinaex  ftnrenciaPauli  Ca- 
ftrenfo  in  l.eum  quidan^nu.3: 

Cdc 


Digitized  by  Google 


414  DcTenuta,feuremed.poflefror. 


C.dc-verborum  fignilica.  dum 

ccnfet ,  cjuotiefcunque  hccrcs 
grauatur  alternatiue  dare  di- 
uerfis  pcrfonis,intcr  quas  mili- 
tat  racio  diucrfajicet  non  cadac 
inter  eas  afTe&io,  adhuc  tamen 


putat  Ioanncs  dcl  Caflillo  libr. 
z.controuerfjarum,cap.ic5.pcr 
totum ,  &  in  fauorcm  mafculi 
cam  refoluir,&  Iacobus  Cance 
rius  variaru  refolutionum  libr. 
i.cap.i.num.  53. 
diuundtiuara  dcnotarc  fubfti-  fCT  Contraria  vcro  opinio,  ca 
tutioncm  LcTam  fccudum  fcri      nempcvt cxtantc mafculo,'for 


io4 


pturxordjnem,  ex  textuinc. 
Mctropoiitano.f53.diitin6c.do- 
cct  Dominicus  in  cap.  manda- 
to,dc  prarbcndis  in  s.numcr.2. 
idem  in  cap.licec,dc  fepulturis/ 
dicl.Iib.f5  Fclin9incap.cumdi- 
lecta,de  rcfciiptis,num.8.Imo- 
la  in  J.fi  quando.$.ha;rcs,  a  nu. 
j  .fF.de  lega.  1  Pacet  ei  go,alter- 
natiuam  pofitam  intcr  filium 
&  filiam ,  ordincm  fucccfsu.u, 
&  non  elettiuum  refpicerc. 

Ec  huic  opinioni  furTraga- 
tur  Gregorij  Lopcz  opinioin 
l.i.tit.  1  ^par.2.vcrb/j(,a'*r<w, 
fcholio  15.&  inL3.tit.13.parc. 
6.vcrb.wi^rrrj,Giu?ltionci.du 
docct,fi  Rcxfacultatcm  concef 
feric  ad  inftituendum  primogc 
nium  in.vnum  ex  filijs  vcl  filia- 
bus,exrancc  filio ,  non  poiTc fi- 
liam  eligi  &  prxferrijqucm  fc- 
quitur  Gam.decif.ir5o.  num.2. 
Aluaradus  dc  conicctur.raence 
dcfuncli,lib.2.cap.3.^.4.n.48. 
Foncanella  dc  capiculis  matri- 
monialibus,glof  lj.claufula  4. 
num  .1 1 .  Pclacz  dc  Micrcs.  1  .p. 
cjuxflione  i#5.numc.4.&qux- 


mina  chgi  &  prxferri  pofsir, 
alijs  pcrfuadcri  folct,  cx  lequen 
tibus. 

Prim6,quia  ifta difpofitio, 
vt  fuperius  conllitui,  non  cft 
accipicnda  tanquam  difpofitio 
cligentis,fcd  ranquam  difpofi- 
tio  cius  qui  ele&ioncm  commi 
fit,vtinl.vnumexfamilia,  in 
piincipio,&  in  §Si  dc  Falcidia. 
ff.dc  legat.  i.fatis  probatur ,  cu 
adductis  a  Molina  libr.2.cap.4. 
num.j.  Cumigicurvirtutelc- 
galis  facultatis  compcrtum  fir, 
iilum  qui  cle&ioncm  commi- 
fit,  pofle  primogcniuminfli- 
tucre  in  filiar  fauorcm,fHijs  maf 
culis  cxtantibus>confcques  cft, 
candemfacultatcm  commifia- 


— -»  • 


ptaadmittcndacrit.iuxta  lcgc 
Cum  ita  legatur.  § .  in  fidcicom 
miiTo.fT.delegat.i.&inl.plu- 
rium,dcacquircndahaErcditar. 
ibi:  Prtus  d  fcriptuinctpiatur, 
deinde  tranftm  fiat  ad  eos  ad 
yuos  Ugttima  hsreditat  pertt- 
net. 

Sccundo^uiacum  facujtas 

data 
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dataiicaconiugceligcndi  quc 
volucrit  cx  rllijs  vcl  filiabus,prc 
dict-i  difpofn  io  libcram  cligcn- 
di  facultatcm  dcnotat.  L  cum 
quidam.rT.de  lcgatis  i.\b\.7(o(ro 
refittuat  Itbertis  mcurfutbus  uo- 
luerts.Aiarcellus  putautt ,  pojfe 
htredcm  ft)  tndignum  prdferte, 
&  probat  prxdictalex  Vnum 
cxfamilia.§.(i  dc  Facildia ,  ibi: 
Eodem  hjcI  dtffari gradu ,  fatis 
ertt  *vni  relnjuiffe  \  nam  pofitjua 
parttum  efl  <voluntatitcdttri  con* 
dttione  defictut,docct  Micrcs.  r . 

f>artc,cap.73.a  num.  i.  Molina 
ib.z.  cap.^.num.  4.  Cuticrrcz 
practq.67.num.  3.  l0i 

Tcrti6,quia  is  cui  clccYio  li- 
bcra  commilla  cft  propinquu 
cligcndi,non  aftringiturclige- 
rc  proximiorcmrfcquitur  crgo 
&  vrgcntius,intcr  cxiftcntcs  in 
codcm  gradu  clcifoncm  libc- 
*am  facerc  poilc ,  &  alium  ali/ 
prxtcrrcjcjux  tuit  doctrinaBar 
toli  in  dict.  §  A\  dc  Falcidia ,  nu. 
4.vbi  Baldus  num.z.Paulus  eo- 
dem  num.  z.  Imola  in  princip. 
Pcralta  num.  i  z.Dccius  conlil. 
4*i.num.9.&conii.6  i9.num. 
3.  Tiraq.  de  rcrract.  lignagicr. 
$.1  i.glo(T.6.num.7.  Micrcs  i. 
part.quxlt.7z.numc1.qui  ita 
intcliigit.l.27.Tauri,vbi  in  ftib 
ftltutionc  propinquoruni  air, 
non  tcncri  diiponcntcm  pro- 
pinquiorcscligcrc,ncalias  fa- 
cuUa*  eligcndi  inuciiis  rcdda- 


rur,  vc arbicratur  Mollna di^t* 
cap.^.num.j.Grcgorius  inl.2. 
tic.  i  j.part.2.fcholio  ij.quarft- 
3  .ibi:  Si  tamen  patcr,cui  taiu  juit 
data  facultas ,  eitger<t  altumfi- 
lium^non  maioremjenereteie- 
fiio,  ft)  maior  excluderetttr  \  8c 
ibi ,  ^vbi  fux  opmtontt  rationem 
reddtt,Quia  altas  nthtl  opcrart- 
tur  facultas  ad  eitgendumtfi  ma» 
ior  de  necefsttate  ejfet  eitgendus: 
docec  Molinadi  "t.libr.z  cap.  5 . 
num.  3.6C  4.  Si  igicur  qui  facul- 
taccm  habeccligcndi  vnum  cx 
famiiia.poceft  rcmotiorcmcli- 
gcre ;  a tbrtiori  dicendum  erir, 
cui  poteftas  data  eft  eligcn^i 
vnum  cx  filijs  vcl  filiabus,poiIc 
filiam  cligere,  cum  lolum  cx 
hoc  orTcndacur  fexus ,  no  tamc 
linca  Sz  gradus:&  ita  in  indiui- 
duo  hacopinionem  ampleCti- 
tu  r  Molina  diit.lib.z.cap.  5  .n  u. 
4.&  ^.exiitimansjpoflcpatrem 
eligercfiliam,&camfratri  an- 
teponcre.AltcrMolinadc  iufti 
tia,tomo-3.  difput.s94.nu. 2. & 
3.  AlexandcrRaudcnfis  decifio 
ne  Pilana  38.numer.  341.  ibi: 
*Nonus  cafus/vbtex  dtffofititne 
maicratus  infiitutotu,eitgcndi  Ja 
cultas  concejja  futtift)  tunc  yuan 
uu  maicr  natu  fit  dtgnicr ,  nom 
afringitur  elt  Sior  ad  cL  Slicnem, 
fed  eoptdtetmtj/o,pttefi  ficundt- 
gcnilum  filtum,fcu  ettam  liretis 
res  cltgere,dummedi>  ntnfit  indt* 
gnut tndtgmtate  iarit :  &  ibi  nu. 

34*. 
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3.41'.  PoJfeeUtlorcm  eligere  filia 
natH  minorem.  , 

,  Qjarco  probatur  hacc  opk 
nio  cx  textu  in  leg.  1 8.  Tauri, 
vbi  parentcs,quibus  elc&io  da- 
tacltmelioradi  vnum  exfliijs, 
vcl  filiabus ,  vel  ncpotibus,po£. 
func  qucm  volucrint  cligcre, 
Depotcmquc,ctiam  viuentc  ii- 
Lo,  meliorarc :  conftat  crgocx 
di&alegc,  diii Li ncYiuam  pofita 
Intcr  pcrfonas  diuerfi  gradus, 
&  diucr ix .affc&io  11  is  &  chari- 
tatisdn  quolibct  graduvcrifica 
ri.Ncqucdicatur,  hoc  procedc 
rc,quia  ipfamct  lcx  exprcfsit  & 
dcclarauit:quafi  aliud  cflct,fta- 
tc  lcgc  Fori  9X\iAelMmand**% 
libr.  3.  ex  qua  quanuis  patri  da^ 
taracuitasfuit  mdiorandi  vnil 
cx  filijs  vel  ncpocibus  \  viucnte 
taraenfilio,  mcliorare  ncporc 
non  poterat,vxp:r  Scguram  in 
l.coh*rcdi.$.  cum  riliac,  nu.9  u 
&  92.  &  in  1.  vnum  cxfamilia. 
§  .fcd  fifundum.numer.  io?.& 
Palac.Rubios  in  1. 1 8.Taur.nu. 
*.Et  ratio  cracquia  viucntc  pa- 
trcncposauonon  fucccdebat. 
Lpofthumorum  rT.de  inofficio 
fo.  Lfi  quis  filius.C.codcm.l.  Ci 
quis  pofthumos.  §.  Ci  filium,cii 
alijs  vulgatis.  fT.  dc  liber.  &  po- 
fthum.  Nam  vcrius  eft,  ctiam 
antc  icgcmTauri,fiiio  viucntej 
nepdtcm  poftc  m  clio  rari ,  vt  do 
cuic  Couarr.  libr.  1  .variar.  vap» 
1 9.11  um.4..Caitiilo  in  dict.L  1 8« 


gloft?  i.Anguloin  L*.glo.6.tit, 
4j.Hbr.  5.Compijationis,&:.antc 
cosPalaciosRub.plcnc  difpn-. 
tansinl.  17.  cx  numc.i4.&:  nos 
diximus  in  i.  200.  Styli,  quxft. 
1.3  numer.3.  £t  quod  hsc  i u ra 
fanciuc  in  kcukatc  cligcnvii  <5u 
mcliorandi  alcgc  data,  procc- 
dcrc  in  commilsionc  &  tac ul ca 
tc  data  ab  hominc ,  docct  Te- 
Uus  in  1.53.T.auri ,  num^.vcrf. 
tertius  cafus.  A ngulo  in  L3.  glo. 
7.nu.2.  \c1C1.1dem  fi  iufeisMic- 
rcs  1.  par.quaeIL48.numcr.tt* 
h.is  vcrbis  r  Cum  commiffarimi 
cuiateftatore  fuit  data  pouftae 
weliorandi  njnu  ex fiJijf  Mkat 
tjuantum  ad  hot  eandemmetpote 
jlatcm^uamtefiatorhahckat  fd 
ciendt  elcciionem  mter  fiiiof  M 


'18 


t.  Er  hancopinioncm  admV 
tendo,nonobftabtmc  iura  inL 
eumpater.$. atepcro.fT.de  lc- 
gatis  i.  &  in  Lhscredcs  mci.  § . 
yltimo.  fT.  ad  S.  C.  Trcbcl.  vb! 
Doaoresnotaflt,filntcr  pcrfo 
nas  vocatas  pcr  difiun&iua,dc- 
rurafTe&io.vel  rationis  diucrfi 
tas.ordinem  feriptura;  attcndi, 
yt  primo  nominatus ,  fccun- 
do  prxfcratur .  RcfponcJctur 
enim,illam  difiuncTiuam,  fiim 
aut  filtam  eltgat,  vcrificarj  in 
cjualibct  cius  parte ,  yt  in  1,  Q  & 
qui  duccnta.  J.vtrum,  vcr/icttl. 
qttiacumfigntficatiot&  §£  quis 
autcm.fT.dc  rcbus  dubijs.lvpJJei 

runque. 
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runque.J.vlcimo.ff.driuredo- 
nuhll.14.cit.  1  i.par.j.  Rutfus. 
quia  quando  hxres  grauatur 
per  alternatiuam,illudaut  illud 
darc.cenfctur  ci  dataeligcndi 
poteftas  vtrumvclic  darcl.fi 
ica  reli&um.  §.  vltimo.  fF.  dc  lc- 
gat.  z.  gloflCinl.cum  quidam, 
vcrb./nforr/^/rf^codc  tir.  Dcin- 
de.quiainhoccafuquilibet  ex 
fHijs  vel  filiabus  habct  ius  con- 
ditionale,iiapatrc  frilicet  cle- 
c~tus,  elccta  vcfuerit,  vt  docet 
Paulus  in  l.vnum  cx  familia.  §. 
rogo,num.  i.fr.dc  lcgat.  i.  Vo- 
ftrcmo ,  quia  in  dict.  I.cum  pa- 
ter.J.a  tc  peto,&  in  di&.l.hxre 
dcs  mci.§.  vldmOjideo  vcrba 
difnincli  ua  intclliguntur  fccun 
dumfcripturx  ordinem,  quia 
fimulcumprxcedentia  nomi* 
nationis,interucnit  affcctio,  dc 
qua  non  potuit  dubitari:in  cafu 
enim&ipccietcxtusin  dict.  L 
cum  patcr.^.atcpcro , latis  dc 
prxdilccTionc  graduum  con- 
ltitit ,  cum  markus  piimo  lo- 
co  grauatus  fuillet  prxdia  relin 
querc  filijs,  fecundo  ciuspro- 
pinquis,tcrtiopropinquis  vxo 
ris ,  quarto  libcrtis  mariti  & 
vxoris:&  in  dict.l.hcrcdcs  mci> 
primo  loco  fucrunt  nominati 
iilij,in  fecundonepotcs,  &in 
tcrtio  cognati :  &  ita  hxc  iura 
intcrprctantur  Ripa  in  dift.  I. 
hxrcdcs  mei.§.vltimo,num.7, 
Simon.dc  Prxtis  <lc  interprcca 


tionC  vltimarum  voluntarurtt 
libr.3.  intcrpretationc  3-dubiti 
tionc^.folutionc  2.  num.6.Pc- 
rcgrinus  dc  fideicoinmilsis,ar- 
tic.  i8.numcr.24;Caldas  Perey 
ra  dc  nominationc  emphyteor. 
rcrtia  part.quxftionc  1 1 .  num. 
39.  Pondcrandaenimfunt  illa 
vcrbadicl.  §.}l  te  peto,  ibi :  Si 
<jutd  libcrorum  habueris ,  &  iti 
aicl.i.hxrcdcsnieiJ$.  vlcimo, 
ibi- :  Fdijs  meis  ,  nrtl  'Vni  ~eo* 
rum  ,  rvcl  ntpotilus  rr.tis  ,  cti 
*~volv.erts  ,  Tsel  cegnatis  mets; 
cuiuolcs  ex  tota  cognattor.e  rr.ea: 
dubitatio  enim  non  cxtitit  iii 
icxu  ,  fcd  in  gradu  :  rcfpon- 
dit  cnim  Conlultus ,  prius  h- 
lios,mox  nepotcs^dcindeco" 
gnatos  admitti .  Cafus  tamcn 
noftcr  longe  diftat  ab  co  qucm 
Iurifconfultus  proponit  *,  nam 
folum  quxftio  noftracft  inter 
cofdcmmcc  filios  ,  &  an  for* 
mina  eligi  pofsir,  extantc  fra- 
trc  :  &  quxftio  hxc  non  dc- 
ciditur  explicitc  in  diclo  §.  ate 
peto  ,  ncc  in  di&.  §.  vltimo. 
implicite  tamen  infilix  fauo* 
rcm  decifa  videtur  cx  illis  di- 
cYi  §  vltimi  vcrbis :  lnterflios 
rejpondi  fubflitutionem fdeicem- 
tnt  fii  faciam  utderi  »  iuncta 
vulgari  interprctatione  legis 
Filijappcllatione,  &  legis  lu- 
fta intcrprctationc.ff.de  verbo- 
rum  fignificatione ,  &  1.  40.  in 
legibus  TaUri  j  prxferrim  cum 
Dd  hic 
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hic  non  vcrfcmur  in  cafu  ma- 
tcrix  odiofx,&  ftri&c.  intcrprc 
tationis,iuxtadiftinc~tione  Dc- 
cij  inl.fceminx^num.ios.  ff.dc 
rcgul.iuris ,  &  Pcrcgrini  dc  fi- 
dcicommifsis,art.i5.numer.3. 
cum  fccundum  quxftionc  no- 
ftram  potcftas  data  fit  filium 
autfiliamnuncupatim  cligcn- 
di. 

'« » 2  Et  denique  dici  non  poteft, 
intcr  filios  &  filias ,  cum  in  co- 
dcm  gradu  fint,afTcaionem  & 
charitatcm  confidcrari  ,  cum  1 
xqualitas  inter  eos  feructur  iu^ 
rcnaturx,&fublata  fcxusdiffc 
rcntia  ,ab  intcftato  patri  fucce- 
dant.I.maximum  vitium.C.de 
libcris  prxteritis,  iun&a  docTri 
na  fiartoii  inl.  Gallus.  §.  qui- 
dam  rccTe ,  num .4. fT.  dc libcris 
&  pofth.vbi  Iafon  num.io.  qui 
aiunr,tunc  adcffc  intcr  vocatos 
&fubftitutosordinatam  chari 
tatem  &  affe&ionem ,  quando 
vnus  altcri  ab  intcftato  prxfcr* 
tur.Rurfus  attcntis  vcrbis  iilis, 
Harcditatem  mcam  rcfiitua4  fi- 
lijs  meis/vel  <vni  eorum^c*.  qui- 
busfatis  elickur,  filia  hoccafu 
cligi  poflc,vt  indicant  vcrba  fc- 
cmcmhlnterfltes  rejpcndi [ub- 
fiituticnc  fidciccmmifsi  Jaclam 
iWm',cum  nullam  fexusdiflc 
rentiam  Papinianus  ibl  confti- 
tuat:forfan  enim  vxor  in  d.  $. 
vltim.grauata  fuit  rcftitucrc  fi. 
lijs ,  vcl  vni  corumicuintcrcoi 


i.  "... 


remed.poffeflor. 

folus  filius  &fola  filiaextaret: 
&  tamen  Iurifconfultus  ad  eli- 
gcndum  no  diftinguit  intcr  ip- 
los,fed  tantum  in  primo  gradu 
filioru  fubftitutione  fa&am,  dc 
ciditmcc  crcdedum  cft,  fi  vxor 
incaftiilliustextus  aftricTa  nc- 
ccflario  cfTct  filium  mafculu  cli 
gcre,Papinianum  non  declara- 
turum.Rurfus.cjuiatuncccfla- 
rctclc&io.&inutiliaeflent  vcr 
ba illa : %cftituas filijs  meis , ucl 
runieorum.  ~~ 
f3  In  indiuiduo  itaque  quxftio^ 
nisnoftrx,quandofacultas  co- 
miflario  data  cft  cligcndi  filiu 
autfiliam,camcligi  pofle  exti 
te  fratre,docet  PalaciosRubios 
in  cap.per  veftras.  j.notabili.^. 
a6.nu.i6.RodericusXuarez  in 

I.  quoniam  in  prioribus,z.limi- 
tatione  ad  l.Rcgiam,num.8.  in 
prin.Micres  i.p.q.  i8.n.  1.M0- 
Iin  .lib.  z.c.  5  .n.4. 5  .&  6.&C  in  an- 
notationibus,n.5.Idcm  (Moli- 
na  fuppreflo)  docet  Aluarado 
dc  coniecTur.mcnte  lib.  z.c.  3 .  §. 
4.nu.48.  Altcr  Molin.tom.  j.dc 
iuftitia,difput.594.num.x.fic  3. 
Alex.Raudcf.decif.  Pifana  38. 
n.  J42.&fcqucnti,qui  opinionc 
Dodtoris  Molinx  fequiturj  & 
ncmine  ex  prxdicTis  rclato,ide 
arbitratur  Caldas  Pcrcyrain  3. 
p .  dc  nominationc  cmphyt.  q. 

I I .  n.  3 1  .qui  gmncs  grauilsimi 
fcribcntescaitimfacultatis  Rc 
giq  &  comniiflarijcquipaxan^ 

impro- 
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improbato  Gregorio  vbi  fup. 

Ettame  finoftrafenrcntiain 
qujeftione  fatisdubia  interpo-' 
ncirdaeft,  putarcm,hanc  vlti- 
mam  opinioncm  longe  vcrio- 
rem  eflc,cx  fuperioribus  confi- 
derationibus,  nifi  cx  aliquibus 
conicdturisconftarc  poflet,mc 
tem  tcftantis  fuifle  filium  prac- 
ferendi,iuxtal.iiferuuspluriti. 
ffinumerus,dclcoa.,.ibi:oW 
mens  patru familids,%}c.Lin 
conditionibus.  f£  dc  condit.  & 
dcmonftr.Ulumnos.fT.  de  ma- 
numif.  vindi£ta,ibi:  Jn  ejuom- 
ftruendo  propenfiorem  ammum 
^»/V,nocat  Bart.in  l.Caius,n. 
i.ff.foluc.matr.Mantica  dc  con 
icdturis  iib.6.tit.8.num.i3.Ro 
man.confi.  z 3 1  .num.  3.  Molina 
lib.  i.cap.3.num.z. 
iHf     Scd  id  non  facile  rccipcrem, 
li  facultas  daca  cflct  eligedi  vnu 
cx  hlijs,nccadditum  cllet,vcl  H 
liabus:nam  tunc  ii  duo,  aut  piu 
res  filij  mafculi  extarcnt ,  item 
<5c  forores,exiftimarem ,  vnum 
ex  filijs  cligi  a  commiflario  dc- 
bcrc,prxtcrmifla  filiarquae  qua 
uis  alias  veniatfilij  appdlatio-  115 
ncl.iuftaintcrprctatione,  cum 
(imilibus.ff.de  vcrbor.  fignific. 
accipitur  tamen  &  limitatur, 
quando  matcria  ftri&am  inter- 
pretationem  rccipit ,  iuxta do> 
ctrinam  Dccij  in  l.rcrminx,  nu 
mcr.1p5.rT.dc  rcg.iur.  Pcrcgfi» 
de  fidcicommifsis  ,ar  c.z  5  .num. 


3 ..  In  hoc  cninf cafu  diuerfitas 
eftintcrteftatorem&  commif 
farium:huic  cnim  non  vidccur 
data  facultas  cligendi  hliam,cu 
mandatum  ex  cius  narura  ftri- 
ftifsimam  rccipiat  interpreta- 
tioncm.l.diligenter.  ff.manda- 
ti,  c.cumdilecla,dere{criptis. 
Ccnfct  Iofcphus  Ludouicus  dc 
cif.  Pcrufin.  ny.nu.  ^.ini.p. 
Surdusdecif.z09.num.  6.cum 
fcqucntibus.  Rotadccif.  13.de 
procuratoribus,in  nouif.nu.2i 
Mantica  dc  tacitis  &  ambiguis 
conucnt.tit.i4.n.i.&lib.7.tit. 


quodpaupcrib',n.i4.C.deEpif 
cop.&  Clcr.Rimin.Scnior  cof. 
iz9.n.5.1ib.  1  .Iacobus  Putcus  in 
tercofilia  vltimaru  voluntatu, 
lib.i.conf.izi.n.39.Simon  dc 
Prerishbr.^.vltimaru  volunta- 
tu,intcrpretationc  i.dubit.z.n. 
3z.Caftillo  in  I.3  i.Tauri,n.  40. 
ibi:Q»od  humfmodi  comtfsioncs 
funtflriBiiuru.  Tclio  antc  nu.i. 
ibi : Quod cx  illalcge  demonflrar 
turrfudm ftrittafltfacultas  com 
mijfarij. 

Qua  qu^ftione  illud  cofcftim 
fecjuitur.an  coiux  qui  facultatc 
habct  cligendl  ad  maioratum 
vnu  cx  filijs  vel  filiabus,  debcac 
maioratu  rcgulare  faccrejan  ve 
ro  maioratu  agnacionis  pofstC 
i  nft  it  ucrc,  Scin  tcr  filios  fubftitu 
tioncs  quas  voluerit ,  apponcre 
qucat. 

Dd  x  Qua 
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DeTem)ta,feti  rcmed  pSiTelTdr- 

rLrlQm  irtWfecurc  diccndum  nuUa auteminfilita patla  canti 
xcnfeo  ,  fblum  regularc:  pri-  ncat. 

^aogentum  abfquc  irrcguiari-  tiS  Sccun  J6,quia,vt  fuperius dl- 
bus  vocatiombus  &  (ubftltu-      xiifaftum  commiiTarii  in  fc  co- 


«onibus  a  coaiiigc  Inttitui  pof- 
fe; -      »vd  •  • :  f's:  ml  •!*. 
"117-    Primo,  ex  natura  hiandatr, 
•gu«  reftricta  eft,  vt  fupcrius  co 
4titui,&  vltraibi  allegatos  do- 
cet  Baldus  in  Authent. Nili  ro 
gaci,num.  1 1.  C.ad  S.  CTrcb. 
&confi.rz3-num.5  libr.j.&in 
Lfipupillorum.$.fi  pnetor,nu. 
3.ftde  rebuscorum.  Pauius  co 
£1.  i77.numcr.r.Ancbarranus 
confi.S^.nu.^CaLaneus  cond 
lo^num.  6.  Cum  crgo  pracdi- 
&um  madatiim  &  commiisio 


tinct  meramiexccutioncmdif- 
yofitionis  teftatoris,  abfcjue  ar- 
iwtrio  extenfiuo.cum  crgodata 
poteftas  fit  facicndi  primogc- 
nium,de  regulari  accipiuir ,  cu 
prxceptu  teftantis  iuxta  forma 
mandati  dcbcat  adimpleri  a  co 
miftario,qui  fi  maiora;u  non  fa 
ciat,lcxprofaaoreputat.Si  ale 
gc  igitur  reguiarc  primogeniu 
hoc  cafu  conftltuitur,  vcl  ex  eo 
conftar.irregulare  k  commitla- 
rio  inftitui  non  poife,contra  le  • 
gcm  3  yin  lcgibus  Tauri,&  ibi 
fuerit  maioratum  inftitucndi,  adnotara  a  Do&oribus  fuprare 
dc  maioratu  regulari  incelligi  latis,&  in  l.ii,.vbi Tcll* n. i . Ve 
icintcrprctari  dcbct,  vt  opina-  lazquez  in  l-44.gl  1 6.n.  9.  Mie- 
tur  Gregorius 'Lupusin  i.z.tic.  '  rcs  r.p  q.66.nu. i. & 4.  Quibus 
r$.part.i.fcbolio  1. Anton.Co  furTragatur.  1.  fi  hominem .  ff. 
mczius  in  L40.num.64.  Couar  mandati,&  1. 34.Tauri.l.vnum 
rub.lib.3.rcfolut.cap-5.num.  t,  exfaniilia.J.fide  Falcidia,&  §. 
Padilla  in  Rub.C.dc  fidcicom-  fcd  fi  fundum.rF  de  legat.i.  ple 
mif.num.  1  i.Molinalibr.  i.c.4.  nc  Molin lib.  a.cap.4.num.  10. 
a  num.  1 3.aliocjui  enimfi  maio  1  **  Quibus  non  obftat  Bartoli  do- 
ratus  irrcgularis  a  commifla-  ctrina  in  dict.  § .  ted  fi  fundum, 
rio  ficret,mandatum  egrederc- 
tur,omnibus  iuris  traditionib* 
Teclamantibus ,  vtdo&c  expli- 
cuit  Baliiconfi.33o.nu.a.lib.3. 
Rofcntha  dc  rcudis,cap.z.  con- 
clul.54.nu.  i.\b\:Feudum  fanpli 
cner,ftu  m  dubio  pTdfumi  conctf- 
Jum  cffe  tuxta  propriam fuam  na 
tjduaommaadjw, 


numcro  2.  dum  docer,  illum 
cui  commiira  cft  clc&io  ocdi- 
ftributio  bonorum  intcr  paupe 
res,pofleeligcrcaliquem  pau- 
pcrcm,hoc  paito,  vt  poft  mor- 
temalteri  reftituat  dc  numero 
pauperu;  itavteadcm  rationc 
diccndum  fic ,  commtilarium 
in  cafu  noftro  pofte  fubftku- 

tioncs 
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tioncs  in  cos  quos  volucrit  face 
rc ,  dummbdo  iinc  dc numero 
iamiii.cvtipfc  Barr.putatpra:- 
dicto  num.  ibi  :Qut  crat extra- 
ncus  ,nonct  qui  erat  de  famtlia. 
Refpondctur  enim,  harredcm 
in  cafu  Bartoliplurcs  potuilfc 
eligcrc  diuerfo  tcmporc:  infcrc 
icaquc,vnum  poife  cligercad 
tcmpus,&alium  polt  eius  mor 
tcm ,  ficut  ctiam  ab  initio  intcr 
cos  diuidcre  pofict  •>  ii  tamcn 
elc6tio  in  vno  cllccprajcifc  fa- 
cicnda,  hic  grauaxi  non  potuif- 
fcr,vc  ibiBart.(cntit,&optimc 
intcrprctattir  Corncus  confil. 
1 1 5.numer.  i  2.  lib.z.  ibi :  Prx- 
terea  in  cafuTtartolt  in  dicl.  §. 
fed fi  fundum ,  hdrcs  ex poteslate 
eligendi,plures  potuit  eligere  di- 
uerfo  tempore  Jicutpotutt  etiam 
ab  imtio  rem  tnter  plures  diuide- 
re :  fedin  cafu  noftro  fltj  ft)  dcf~ 
cendentcs  Orlandt  funt  ftibjittnti 
adinutcem  ordtne  fuccfsiuo  ,ex 
tefamento  'Barthalomdt,  cum  po- 
tefatc  cuilthet  attrtbuta  altenan- 
di  tntcr  tnflitutos  ft)  fubjlitutos: 
.non  potuit  ergo  Orlandus  fubfiL 
tuere  Carolo  ,ft)c.  Ex  quo  ori- 
tur  ,  cum  prxcifc  maiorarus 
faciendus  ht  ,  &  in  vna  fola 
perfona  ,  cx  cuius  natura  vc- 
niunt  rcgularcs  iubftituiioncs, 
fialiter  iubftitucictur  ,graua- 
mcn  eire,&:  inijci  nonpoilcjiux 
aprxJi;!:  aiura. 
o     Tcrtio,quia  ciun  coniur  fa>- 


cultatcm  dcdc.it  facicndi  ma- 
ioiatum  in  vno  cx  riiijs  vcl  fi- 
Jiabus,  coipfo  cauiifc  vidctur, 
vt  ticulo  rcgularis  maioratus 
familia  fucccdat  ordinc  iiiccci- 
iiuofecundumiuiis  aiipoiitio. 
nem,abfc]uc  rcmotioris  prx- 
latione .  Illud  cnim  compcrtifr 
fimum  eit  ,  in  fideicommilio 
iamilix-  vel  dcfcendentia:  no- 
mine  collcctiuo  reliCto ,  debcrc 
admitti  ordiue  fucccisiuo  eos 
cjui  iunt  de  famiiia,  vcl  defccm- 
dentia.l.  vltima.  C.  dc  verboi  u 
fignihcationc.l.cum  ita.$.in  h- 
deicommiilb.  1.  pcto.  § .  fratrc. 
ff.  dc  Icgat.2.  Aliud  cit.ii  ridci- 
commilujm  rclictum  htintcr 
pcrfonas  familix ,  tunc  enirn 
poiIuntpra:fcrri  remotiores,  1. 
filius  familias.  cum  patcr.ff 
de  lcgatis  primo.l.vnum  ex  fa- 
milia .  §.  fi  dc  Faicidia.  ri\  dc  lc- 
gatis  (ccundo,  vbi  fcribcntcs 
communitcr,  6c  ccnfct  Tira- 
quclius  dc  rctractu.$.  1 1 .  glofl^ 
6.  num.  7.Dcciani;s  confil.  78. 
libr.-2.per  totum.  Socinus  lu- 
nior  confilio  ujjbiimc.  8.1ibr. 
2.Menoch.conf.2i  i.num.125. 

Jib-3.Surdusconfi.i47.nu.  14. 

iMicres  1-p.cj.72.in  tota.Molin. 
lib.2.cap.5.n  4. 
2 a     Quarto,quia  cum  a  coniuge 
poteftas  conccdatur  eligcndi 

-  vnum  cx  hlijsad  maioratumjt 
mitacacft  ad  diftribucndumin 
tcreos  duntaxat,  6c  non  inter 
Dd  3  vltcrio- 
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vlrenorcs  dcfccndcntcs.  L  cum  proximior.  fT.  vndc  cognatl.  1. 
patcr.  §.  harrcditatcm.  ff.dc  lc-  Titius.rT.de  fuis  &  lcgiiimis  hc. 
gatis  1.  ibi :  Cumde  alijs cligcn-  rcdibus,plcnc  MaYica lib.  8.tit. 
dtpotrftainonfucnt .•hoceft,de  8.nu.8.  intraft.dcconicfturis. 
fiiijsprxmortuorumj&kain-  "4  Scxto.quiaetfifacultasdata 
tcrprctantur  ibi  Do&ores  ,  Sc      fit  cligendi  vnum  cx  filijs  vcl 

nepotibus.adhucdefcnderem, 
cxtantcfilio,nonpofIca  com- 
milTario  nepotcm  cligi ,  iuxta 
iura  expreflaindift.l.  cum  pa- 
ter.§.a  tcpcto.ff.de  legatis  i.&c 
in  dicll.hxrcdes  mei.  § .  vltim. 
lf.  ad  Trcbdlian.  vbi  rogatus 
rcftituere  filijs  vcl  nepotibus, 
vel  vni  corum ,  qucm  volucrit, 
dcbet  vni  ex  filijs  reftituere ,  & 
ci  necjuit  nepotcm  prxfcrrc. 
Jdemqucdiccndum critin  in- 
diuiduolegis  i8.Tauri,&  fimi 
lium,  cx  quibus  patri  indulge- 
tur,vtfiliumautnepotem  mc- 
liorarc  &c  cligcrc  pofsit :  ipfe 
cnim  cx  faculcatc  lcgali  poccli 
nepoccm  fiiio  anteponcic^uia 


Imola  numer.  9.Mcnoch.con- 
filio  1 1  5.  numer.4 1.  libr.  3. 
Quod  verifsimum  eflc  ,  fi  fi- 
lij  iupcrfint ,  arbitratur  idem 
ImoLa  in  did.  L  Gallus.  $.in- 
ftitucns  ,  numcr.  64.  vbi  ait, 
teftatorcm  difponcntcm  circa 
filium  ,  non  comprchcndcrc 
nepotcm  :  argumcnto  legis 
Quod  fi  ncpotes.  ff.  dc  tcftam. 
tutcla ,  docct  Berengarius  Fcr- 
nandcz  in  c.  1 .  dc  filijs  natis  cx 
tnatrim.ad  inorganaticam  con 
•trado,c.9.nu.j.  3c  8.  vbi  ita  dc- 
clarat  tcxrum  m  dicl.  1.  cum 
patcr.  §.  hxrcditatcm  .  if.de 
Iegatis  fecundo  .  Mantica  dc 
conicclur.  lib.  8.  titulo  8.  nu- 
mer.5.  Mcnoch.  dict.confilio 
215.  numcr.  39.  Et  his  iuri- 
bus  &  a udtori tatlbus  motus 
Segura  vbi  lupra  aufus  fuit 
dicerc  ,  viucnte  filio  ,  iurtaL 
Fori ,  non  pofrc  meliorari  nc- 
potcm  virtutc  lcgalis  faculta- 
tis  quanuis  contraria  opinio 
fit  verior,vr  fupraoftcndi. 
•*3  Quint6,quiaquandoiaeul- 
tas  conccditur  cligcndivnum 
cx  filijs  ,nonextcndituradnc- 
potcm  nondum  natumtcmpo 

.J.fiquis 


Jcx  hoc  cxprcfsit,  Sc  ci  cocelsit: 
commiflarius  vero  mandatum 
habct  ftri£tum,&  fcripturror- 
dincm  fcqui  dcbct  ,  iuxta  dU 
-#am  l.hxrcdcs  mci.J.  vltimo: 
cflct  cnimalias  irrcgularis  fub- 
itirutiojiqux  cialegc  nullatcn* 
pcrmittitur.  Sedquanqua  hic 
dc  iurc  communi  uiftincri  pof 
fent,dc  iurc  Rcgio  longc  vc« 
rius  cxiftimo,  in  cafu  prxdi- 
c^o*,  quando  iacultas  data  fit 
filium  aut  ncpotcm  mclioran- 
^i,pofrc,pr$tcrmiiroilio,nrpo.' 

tcm 
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tcm  eligi :  cuin  illud  quod  quis 
-perfc  faccrc  potcft ,  ctiam  pcr 
«aliuui  pofsit.l.  Arethufa,  in  fin. 

ff.dc  ftatu  homin.rcgulaPoceft 

2uis,dc  rcgulis  iuris  in  6.Quan 
o  vcro.vt  in  quaeftione  noftra 

nofuimus,fimpliciccrderur 
tas  inftirucndi  maioratum 
&  mclioratioric  inter  filios ,  fe- 
.cure  affirmamus,  filio  viucntc, 
Jiepotc  ci  no  pofle  antcponi.Et 
eft  ratio,quia  maior  affcctio  co 
iideracur  in  perfona  filij,  quiun 
in  pcrfona  ncpotis ,  iuxta  di&a 
l.ciim  patcr. }.  a  tc  pcto.  &  d.l. 
hasrcdes  mei.f.vlci  &c  cu  pacer 
comictcdoelcctionc  inccrriiios, 
animum,affe£tionem,&  volun 
tatem  dcclaraucrit  j  ri  commif- 
farius  ncpotcm  poflet  eligcrc, 
non  folum  mancfatum  egrcdc- 
rctur,vcrum  criam  aducrfus  vo 
lutatemipfiustcftacoris  difpo- 
^ncrcc,&  contra  tcxtu m  in  1. 3  r . 
Tauri,dc  qua  ftatim  agcm9. 11- 
lud  cnim  certiteimum  cft ,  fola 
«xccutionc  volunracis  comiiTi 
fio  commiflam.  Tcllusinil. 
3  i.n  7.Mieres  1  .par.  q.48.  n.3. 
f*r  Septimo,quiaquandocon- 
iux  efccrionem  committit  in- 
ter  filios  primi  gradus ,  prima 
clc&ionc  &  nominatione  man 
datumcxpirac/itavt  neutiqua 
dici  pofsit,  fpecialcs  &c  irrcgula 
resfublcicutionesapponi  a  co- 
miflario  pofle,argumentotex- 
tus  in  l.fcrui  ele6tionc.ff.dc  lc- 


V-l 


gatis  1 .  &c  in  di&a  l.apud  Aufi- 
dium.  fF.de  optionc  lcgata ,  do-  » 
cct  Caualcanus decif.  1 1  num. 
z?.  Tiraqudlus  inl.  boues. 
Jh*oc  fcrmone,limitationc  6.nu. 
^o.Crotus confi.i  i.numc.  1*. 
libi  iiMarinus  Frcccia  in  tract 
xJcfii.bfcudis^ib.i.quxft.  35.^. 
a^.cumfaculcas  fccundum  prx 
•di&aiura  &c  Dorcs  concefla  ad 
difponendum  &:  inftitueduiu, 
nonpofsit  nec  dcbcat  extendi 
ed  facultaccm  fubftitucndi  &c 
grauandiinftitutum. 
116  Octau6,quia  a&us  inftituen 
di,&actrisfubfticucndi,diucril 
func.l.  1  .ff.de  vuJgari,ibiif/4;rr 
des  aitt  tnflituti  dtcutur ,aut  (ulr- 
ftitun.inftituti primo  gradu,fitlr- 
ftitutifecundonjA  tertioy&c  in  §. 
fubfticucrcciufde  lcgis/ibi:^ 
ftituere  Itbcns  pater  nonpotcftju- 
fihdrecUmfibt  inflttucrit.Vmon- 
bus.^.prius.liani  hoc  iurc.  1.  Ci 
in  ccftamenco.  1.  fi  is  qui,  cum  1 
vulgatis  ,eodcm  ticulo :  doccc 
Barc.incap.  1.  §.  tilius.ff.  delU 
bcris  &c  pofthumis  ,  ibi  :  Seti 
ijuatido  funt  plures  fubslitutio- 
nes,«ju<£  concurrcrc fimul  non po(- 
fimttfed^vna  in  defeclum  alte- 
nus>dicuntur  dtuerfa  capita ,  (g) 
diuerfigradus  ,  •~vt  inftuutio 
futfittutio.rckn  &c  fequicur  Fe 
linus  in  cap.cum  inter,num.  7. 
vcrfi.g^  docet  Sar/.rf.dcrciudi 
cat.  Pcrcgrinus  dc  fideic6mi£ 
arc.i6ji.io3.Menoc.dcarbitr. 
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cafu  9  5  .nume.  iz.  Palacios  Ru- 
i»7  bios  in  l.*7.Tau.n.  14..S1  igitur 
coniugi  conceifum  fit,vc  pofsit 
cligerc  hlium  qucm  velit  t  ad 
maioratum  &mcliorationcm, 
&  fic  inftituenditantum  pote- 
ftas  fit  data ;  confequescft,fub« 
ftituere  non  pofTc j  cum  fubfti- 
tutio  omnino  feparata  &  diftin 
cla  fic  ab  ipfa  inftitucionc :  alio^- 
qui  cnim  diceremus,  aduerfus 
iuris  rcgulas^qui  madacum  ha- 
bcc  ad  vnum  adtum,  cxtcndcre 
poilcad  alium  actum  diitindtu 
&  difcrctum  ab  co  qui  commif  1 
fus  fuit ,  concra  1.  Jioc  legacum. 
ff.dc  lcgac.3.1.  i.$.qui  in  perpe 
tuu,liagcr  vctcig.  vel  cmphy. 
pcca.doccc  clcganter  Marinus 
Frcccia  ditt  iib.  r.-qu  x  ft.  3  5  .nu- 
me.z8.&  duobusifequcntibus, 
dum  aic,fubftituciohcm  adco 
prohibicam  efle,  quando  facul-  1 3° 
tasinfticucndi  tantum  datacft» 
■  aS  vt  fubftitutio  hoc  cafu  non  fo- 
lum  dicacur  fccundum,  vcl  prc. 
ter  voluntatcm  illius  qui  com- 
mific  ,  imo  cuerfio  voluntatis 
committentis,  &  contra  eius 
mcntem,qui  noluitaliuddarc» 
quam  verbc  cxprefsic:fcquicur 
Menoch.confi.  378.numcr.  5  7. 
lib-4.De  iuris  itaque  rigorc  co* 
milfarius  nequc  regularcs  fub- 
ftituciones  facere  polfct  •,  idco 
tamen  fuftinencur^quiacxna*- 
tura  maioracus  vcniunc,non  vc 
ro  ex  natura  tomifsionis :  cum 
,  bU 


etfi  ipfercgulariter  nonfubfti- 
tuac ,  lc x  ipfo  iurc  maioratil  rc- 
gularemiuftituit,&  fubfticuit, 
vt  fu  pcrius  oftendi. 
- :  Nono  huic  do&rinx  fuffra- 
gatur  decifio  textus  ini.  31. 
Tauri  ,  ex  qua  com mi ilarius 
quifacultatem  habec  initicucn 
ai  &rneliorandi»nec  potcft  ex- 
hxredare  vcl  fubftitucrc ,  nili 
e x p rcisi m  a  comitcen  te  difpoli 
tum  flc:&  ibi  notac  Tellus  nu. 
i.&  1.  Guierrez  practic.  libr.z. 
quxftione  ^z.num.  3.  Azcucdo 
1ji  I.5 .tic.^.lib. ^  Comptl.num. 
A5..Matienc;o  ibidem,gloflTa. 
num.  i.vbi  aic,noh  fufficcre  j  ii 
fubfticuendi  generalis  potellas 
comiiTa  fi t ,  fcd  opus  e llc  fp ec i - 
fica  commifsione  &  fubfticu» 
tionis  q  uali  cate,eam  nominan- 
do.  •  *  . 

In  mandaconamque  genc- 
rali  infhtucndi  &  fubftitucndi- 
tantummodo  vcniunt  fpcciali- 
tcr  exprcfta.i.  quam  Tubero- 
nis,cum  glof.vcrbo  aliud.  fF.  dc 
pcculio,docet  Eart.  in  1.  procu- 
racor  cui  libcra,nu.2.ff.  dc  pro- 
curatoribus.Bald.  in  I.fiprocu- 
rator  ad  vnam  fpccicm,  nume. 
1  .C.codem.  Albcricus  in  l.qux 
acta,nu.  1  z.rT.dcofficio  prOcur. 
Cxfar.  Dccian.  rcfponfo  9 1  .n. 
31.lib.3-Ruin.conf1.S4.nu-  12. 
ibi :  Quodcxccutorcs  (jui  habent 
poujtatcm  a  tefintorc  factcndi 
omma  qutpojfctfatcrcipfctcfia 

tor 
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tor 'viutns,intelligitur  fcilicet  cir  crogatione ,  glolT.  fu pcr  vcrbo 

caprdmtjfa^  protxecutwne  co  /fectai^d  fi.  Nicolaus  MoziuS 

tentorum  tn  tejiamento .  Simon  dccontra&.fubft.tir.  dc  manda 

dc  Prxtis  lib.5.  intcrprctationc  to.$.de  diuifionc  mandati ,  nu. 

i.dubicacionc  i.num^^.Iaf.in  5  i.Couar.lib.i.var.cnp.£.nu.2. 

*J|  di£U.quxa£ta,num.ii.&ante  Mcnoch.de  arbicr.lib.i.quxlt. 

cosCynusindidtl.  (iprocura-  8o.num.  i45.Lodulphus  Scra- 

tor.anum.  i.C.  deprocuratori  dcrdc  fcudis ,parr. lo.fcfsionc 

bus.Sicrgoctiamfipoteitasda  i8.num.i33.StatiliusPacificus 

talit  inftitucndi  &:  lubftitucn^  decif.  1  i^.num.^.quasdccifio- 

di.accipitur  quoad  fubftitutio-  rcs  fcribit  ad  fin.tractatus  dc  in 

nesnominatas,iuxcadi&.l.  31.  tcrdictoSaluiano.  Etdenique 

Tauri ,  &  caqux  Do&ores  fu-  dicimus ,  cum  a  prxdida  lcgc 

prarclatiadmittunt,aperte  fc-  Tauri  fpccialc  mandatum  rc- 

quitur ,  fi  facultas  indulgcatur  quiratur,non  fufficcrc  pcr  ver- 

.  adinllitucndum  tantum  maio  bagcneralia.quanuisaliascom 

ratum,(ubititutioncs  irrcgula-  prehcnfiuacfient^vt  in  indiui- 

rcs  apponi  non  pollc.  Mandatu  duo  prxdictx  icgis  tradit  Ma- 

cnim  commillarius  rranfgrcdc  ticncus  in  l.f.titul.^.lib.^.glof. 

rctur,aducrfus  prxdicta  iura,  8.num.i.&colligiturcxaddu- 

>J*  &Dodorucradiciones.Ecra:io  disaTiraquellovbifup.gloir. 

cit ,c|uia  prxdictx  irrcgularcs  7.num.98.&fequcntibus.  Ca- 

fubi'titutIones,cum  rcmotiorcs  miJI.Gallin.de  vcrborum  figni 

admittant,&  cos  propinquiori  ficatione, lib.z.  cap.  1  f.n.zi. 
bus anteccllanc,odiofx  funr,  &  ,JJ      Dccim6,quia  cum  potcftas 

aduerfusiusc6munc^nullaccn,  dacahcinfticucndimaioracum, 

icaqjdc  cis  incelligi  dcbct.nifi  fifubiticutioncs  irregularcs  ad  ■ 

fpedatimatcicatorecomiccan-  mictcrcmus  ,  concra  nacuram 

j     tur,cxprciTcnominadoqualita  maiorarusclTctrcumhocvcrbij 

tcm  fubltitutionis quc  ficri dc-  w<*wr<im/,comprchcndcrc  tan 

beat,vtccnfec  loan.Fabcrin  §.  tum  pofsic  fubiticutiones  cas, 

procurator.Init.dchispcrquos  quxcxcorcfulranr  ihxautcm 

agcrc  poirum.num.  1.  vcrti.ide  rcgulares  funt,vt  docec  Grego 

puto.  Bart. iignantcr  in  l.filius  nus  in  l.i.tic.i  f.part.z.gloiT.  1. 

familiis,num.  9  fT.  dc  donatio.  Gomez.  in  1. 40.  nu.64.M0hn.1 

Tiraquell.poftlcgcs  counubia  lib.  1  .cap.^.nume.  1 3.  cum  aliji 

]cs,glou\  7.  n  11  m.  1 1 1 .  Rcbu&iS  ii mumci  is,quos  rcfcrunr i&tra 

in  Concordata,tit.dc  cic&iook  dic  Iofcph.SeiTe  decif.  Arago- 
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nijc  36.numcr.  S.alixnamquc  t 
fubituutioncs  irrcgularcs  im- 
piicicje  non  vcnircnt  in  vcrbo 
AXawratut  ,imo  cius  natutc^  rc- 
pugnarent.Neutiquam  itaque 
dicendum  cit.potatatcm  facic 
di  maioratum  ( qux  rcgulares 
fubltitutioncs  rc(picit)extcndi 
ad  cas  irregularcs  fubititutio- 
ncs ,  quae  a  teftatorc  cxpreflje 
non  fuerunr,&  vcrbis  difpofi- 
tionis  contrarii  funt ,  &  maio- 
ratus  naturx,vt  (upra  compro- 
bauimus:  &  tradit  Bald.  confil. 
383.nume.5.1ib.3.Curtius  Sc- 
nior  in  lli  fupcr  pollcisionc,  nu 
mer.  1.  C.  dc  tranfactionibus, 
ibkQuod  arbittatorpoterit  in  lau 
do  Apponertmodos  cogruos  (£/ad- 
iacentes^  etiam  conditwnes  cd- 
gruasig)  adtacentes ,  non  autem 
extraneas.  Idem  adnotauic  Bc- 
roius  confi.  i0  3.num.i  3.Tibe- 
rius  Dccianus  rclponlo73.nu. 
39.  Paulus  notabiliccr  confilio  'Jf 
3  35.numer.i.&  3.1ib.r.quibus 
conducunttradiraaSocino  co 
fihb  160.num.48.lib.!.  vbiplu 
ribus  fundamcntis  probat,  ta- 
cultatem  patri  concclfam ,  vt 
po&it  difponcrc  dc  fcudo  intcr 
fA\OStprout  fibt  rvidebditrtic.c\^\ 
dcberc  fecundum  naturam  fcu 
di:quem  fcquitur  Pccrus  Pc- 
chius  dc  teftamentis  coiugum, 
lib.  ucap.  1 3.pcr  totum.  Creg. 
Lopczin  l.i.tit.i  j.parc.i.fchoi. 

J3.quxft.i. 


Vndecimo,  cjuoniam  iirc-\ 
gularcs  fubfiitutiones  fpcciem 
cxhxredationis  contincnt ,  vc» 
arbitratusfuit  Molin.Jib.3.c.4^ 
nUmcr.  19.  Confequcns  Itaque 
cit,virtutcmandati  &commif  ;  ;i 
fionisoon  pbflequcm  exhxre- 
dem  fieri  iuxta  didam  legcrw 
Taurincnfcm :  at  cx  fubltitu- 
tionc  irregulari  exhxres  quis 
fierct  j  cura  remoucatur  a  fuo 
gradu  proptcr  admifsionc  ak 
ccrius  rcmotioris,contra  prxdi 
€tx  legis  vcrba,  &  vcrilimitcmi 
mcntem  maiidantis.l  creditory 
^.(jintcrmaritum.ff.mandati.  . 
Ccnfct  PaladosRubios  in  dift. 
L  3 1  ,num.48.&  num.76.  Man- 
tica  dc  tacitis  &  ambiguis  con- 
ucnt!onibus,lrb.7.tit.  i^.num. 
*5.Puteusdecifioneii.num.a.  1 
partc 3.Micrcs  i.par.quxft.48. 
num.  1  j.TiberiusDecian.rcfp. 
6o.'nu.5.1ib.z. 

Duodecim6,quia  cum  com 
miffariolibcrumarbitrium  co 
ccflum  fit  inftituendi  maiora- 
tum,&  adcumcligcndi  vnum 
cx  nlijsjplanc  inicrtur,irregula 
rcptimogcniufaccrcnon  po£ 
fejcum  prxdifo  facultas.pote- 
itas  &  arbitrium  fecundum  ius 
rcgulan  debeat:maioratus  au- 
tcirrcgularis,inftitutio  odiofa 
eit&  irrationalis,  &  aduerfus 
omncm  xquitatcm  &  xquali- 
catcm,&  fic  ad  arbitrium  bont 
Vixi  cft  rcd  u  ccdai  v  t  in  facukate 
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difponcdi  intcr  filios  cum  clau 
fu\itProut fibi  ^vidcbitur  f$)  pla 
cebit,  conluluit  Socinus  Iunior 
coniilio  160.CX  numc.4S.lib.!. 
&  docuit  Pctrus  Pcchius  dc  te- 
ftam.coniugum,libr.  i  .cap.  1 3. 
Molinalib.^.cap^.  numcr.  18. 
Maioratus  itacjuc  agnacionis 
nunquamincroducicur,nifi  in 
cafibus  a  iurc  cxprefsis,  vt  plu- 
ribusfundatMarcus  Antonius 
Eugenius  confi.83.  numcr.40. 
Jib.i.Molinalib.3.cap.5.nu.54. 
Arbirriu  namque  boni  viri  cft, 
vc  commilTarius  ,  cui  facultas 
concdlacftcligendi  filium  auc 
filiam,  intcr cos  inicicucioncm 
&elcctionem  faciat ,  non  vcr6 
fubftitutioncsinfolitas,extraor 
dinarias  &  irrcgularcs  appo- 
nat,contra  mandati  formam, 
&  iuris  intcrprctationcm  j  vc 
probatur  in  1.  vtru.  §.  cum  qui- 
dam,verfi.plurimum.rT.  dcre- 
bus  dubijs,&:  in  l.cum  filius.  §. 
paccrcum  filia.ff.de  legar.  1.  & 
fic  quodquis  alicno  nominc  fa 
cit,arbitrioboniviri  facercdc- 
pj7  bcc,  etfi  libcra  poteftas  data  fic, 
vt  cxponendo  verbu  libcrum, 
irbitratur  Baldus  confilio  383. 
num.  3.1ib.3.&inc.cumoym, 
nume-5  .dc  clcdlionc.Oldradus 
confi.148.num.  7.  Rcbuffus  in 
Mibcrti^vcrf.^T/rr^w^c  Pla 
cet,\h\:0mnia  ^verba^  (juantum- 
ttuliieram~vo/untatcm  dcnotan 
tiajrcflrtnguntur  ad  Itmttcs  ratio 


nuftfcaufie.  ff.  dc  verborum  fi- 
gnificationc,pluratradic  Olaf- 
cusdccif  i69.anumc.9.  Lapus 
allegationc  1  tS.nume.  3.  Ialon 
inl.fific,num.i  3-ff.de  legat.  1. 
Crauetaconfil.731.numcr.iS. 
lib-4.Mcn0c.de  arbicrarijsjibr. 
i.quxft.9.nume.8.  Etdeniquc 
condudimus  ,  quotiefcunque 
in  difpofitione  adijciuncur  ver- 
badcnotantia  liberam  difpofi- 
tioncm,rcduciad  fignificatio- 
nem  arbicrij,&:  non  libcrx  volu 
tatis,vc  in  verbo  'videbitur,  ccn 
fuic  Bart.  in  excrauagati  Ad  re- 
primcndum,  numer.  1  o.&:  in  1. 
Caius,numc.4.  ff.de  fidcicom- 
millarijs  libertatib',&:  in  l.fi  fic 
lcgatum,numc.i.ff.delegac.i . 
&:  in  l.itcm  fi  vnus  $.idcm  P6- 
ponius,numcr.  i  .fl.  dc  arbicris. 
Abb.incap.  Quinrauallis  ,nu. 
3i.dciurciuran.  Cardinalis  in 
Clcmcntina  Sxpc. J.non  fic  ta 
mcn,nu.6.dc  vcrborum  fiimifi 
cationc.Etinfaculcacc  dtjponen 
di  daca  per  ccftatorcm ,  dccidic 
Roca  dccif.640.num. 21.  diucr- 
forum  part.i.&cinfacultatcco 
cefia  rx«x/0r/,Caualcanus  dc- 
cir36.num.387.  par.i.&:  verba 
Quidauid uolucYtt  piacueritk 
redigi  ad  arbicrium  boni  viri, 
docet  Alcx.inl.fi  ficaume.  14. 
vbi  lafonnum-  ji.ff.dcjcgat.  1. 
Cotneus  tonli. 11 j  numcr .itf. 
lib.i.  Et  in  mandato  ka  con|ii» 
luic  Dcciuscoak^  j.num  1 7. 
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AfflicT.dccif  9 1.11.4.  P0^  Barto  '4° 
lum  in  l.creditor.  $.  Lucius.  fF. 
mandati.  Ec  huc  pcrcincnttra- 
dicaaBcroioconii.103.nu.  15. 
libr.  1  .Natca  in  dict.Clementi- 
naSspc.J.non  fictamcn,anu. 
.  j  39.Imo!a  poftlecTuram  ipfius 
Clcmentine.num .  j  5.  Chrifto- 
phoro  Torniola  conf.26.  num. 
^y.iib.i.FrancikoMarcocju^- 
ftionc  542.num-7.part.  i.Hip- 
poIytoRiminaldoconfil.  257. 
num.114  cumfequcntibus,lib. 
.3.  Et  vcrbum  Placuet u  ,arbi- 
triumboniviri  rcipicere,pro- 
tat  tcxtus  in  l.Thais.$.  lororc. 
ff.de  fidcicommiflarijs  libcrta- 
tibus,vbi  fcribentcs  communi- 
xcr. 

»3  8  Et  ratio  cft,quia  vitima  vo- 
luntascollatainarbitrium  alcc 
rius,nulla  cft,vtfupra  oftendij 
&  fic,vt  non  corruatdifpoficio, 
modificaturad  arbitrium  bont 
viri.l.quoties.  rT.de  reb9  dubijs. 
Plene  Mcnoch,libr.6.pracium-  Hl 

i3P  ptionc  4-&  6.  Et  cadcm  quoqj 
rationc  in  mandato  ca  tantum 
comprchenduntur ,  qux  man- 
dari  poiTunr.l  Lucius.$.  Impc- 
ratorcs.ff.ad  municipalem,  ibi: 
C  u  m  adea  euut,  mandari poffunt% 
woluntatem  dedtjfje  uideatisl 
I>Jotat  Aymon  confil.  1  o$.  nui 

6.1ib.  [.Paulusconfi.335.num:  142 
3.codcm  libr.  1  .poft  Bart.in  l.fi 
Guis  fub  conditionc,niim^  1 .  ff! 
.    dc  condiiiotiibus  infticutv  Ar« 


bltriuergo  boni  viricorinetid 
cjuod  cft  dc  iurc,vel  de  confue- 
tudincmon  autcmidcjuod  eft 
contralegem.l.conunuus.J.cu 
ita.fT.de  vcibor.obligat.l.focic- 
tatem.J.arbitrorum.rr.  pro  fo- 
cio,rradit  Bart.in  cxtrauaganti 
Ad  reprimendum,verbo«-zW* 
^«r,num.5.Hippolytus  Rimi 
naldusconfi.4i  1-numc.77.lib. 
4.Hondedeus  confi.64.  nume. 
.24.1ib  2.Paulus  conf  335.  num. 
-2.&  fequcncibus,lib.i.Alcxan. 
confi.  3  3.num.  3  lib.  1 .  Aymon 
confi.^i2.numc.i  i.lib.4.Cur- 
tinsScnior  in  repeticioncl.fi  fu 
pcrpoircfsionc,numcr.2.C.dc 
tranfacTionibus.Parifius  confi. 
45-num.i8.1ib.3.Simon  dc  Pr$ 
tis  lib.^.intcrpretatione  u dubt 
tacionc  2.numer.3  j.Bald.opti- 
iriein  l.vltima.  §.  fed  &  fi  quis. 
C.communia  delcgat.vbi  ocTo 
modis  rcdigic  ad  ius,  racioncm 
&  arqualitacem,arbitrium  ali- 
cui  collatum.  Aibitror  crgo,vt 
hancqu^ftionemfiniam,  cum 
cui  datur  faciilcas  facicndi  pri- 
mogcnium,  regularitcr  tatum 
pollcfubftituercialioqui  enira 
mandatum  &  voluntatem  illi* 
qu^:omifit,egrcdcrcturj  quod 
ius  nonpatitur,exfupcrioribus 
fundamcntis. 

Id  tamcn  ncc  hicpra:termic 
ram.fi  com  m  iftar  ius ,  cui  pdtc- 
ftas  data  eft  inftitucndi  maiora 
tum,dc  fatto  cum  irreguferem 
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lnftituat,an  vicietur  difpofitioj 
an  vcro  ad  rcgularc  primoge- 
nium  rcdigatur. 

Quain  rcabfque  controucr 
fiaputo,prxdidtam  difpOhtio- 
ncm  non  vitiari,fed  ad  m  aio  ra- 
tum  regularcm  reduci.  PrimcV 
f  x  natura  vcrbi  Maioratus ,  ad  ,  45- 
qucm  inftitucndumcum  facul 
tas  data  fit ,  pro  facto  habctur, 
cum  omnibus  ciaufulis  &  rcgu 
laribus  fubftitutionibus,cxGre 
gorio  in  l.x.tit.  1 5-part.i.  fchol. 
1  .Molina  libr.  i .  cap .  4-11  um .  1 3. 
&  alijs  fupra  rccenfitis:  &  fi  co- 
trarium  a  commi  ilario  fiat,hoc 
tamum  annullatur ,  &  primo- 
gcnium  regulare  validum  re* 
manct,iuxta  tcxtum  in  1.  intcr- 
dum.  §.  denique.  fT.dchxredi- 
^  businfl.itucnd.ibi:  Deni^uep. 
minus  diftriluit,poteftatc  iuris  in 
hoc  reuoluitur  ,  vbi  Accurfius 
Vcrbo  reuo!uiturt  ibi :  Voluntatc 
teftatorii  in poteftatem  turu  refol- 
uiy  quam  gloflam  dicit  notabi. 
lcm  Ruinus  in  1. 1  .numc.  94.fi. 
dclcgat.  i.Socinus  confil.  zi^. 
num.9.1ibr.2.Pcrcgiinusde  fi- 


rcgularem,vt  cenfuit  Aretinus, 
indi£t.$.qui  difcreras,  cxquo 
m  fpccie  notat,cx  vnica  oratio - 
ncpoflcdeduci  plcrofquc  gra- 
dus  fubftitutionum:  &rerert 
&  (cquitur  Iafon  ibidcm ,  nu- 
mer.j. 

Secundo  probatur  cx  lege 
a7.Tauri,vbi  apponitur  forma 
diltributiua  in  quolibet  gradu: 
primo,in  dcfccndcntibus  Icgi- 
timis:fecudo,inilIegitimis:tcr- 
(10,111  afcendcntibus:quarto,  in 
tranfucrfalibus :  quinto ,  in  cx- 
trancis :  &  tamcn  fi  poftcriores 
gradus  priores  prxccdantcx  te 
Itatorisdifpofitionc,  non  tota 
difpofitiolubucrtitur,  fcd  tan- 
tum  ilic  gradus ,  in  quo  legis 
forma  non  fuit  obfcruata.I.  h  is 
qui  duos  ,de  liberationc  legata. 
l.plane.$.fi  coiuSim,  dclegat. 
1  .l.vnica.$.  pro  fccudo.C.dc  ca 
duc.tolledis.l.filio. ff.de  hxredi 
bus  inftitucdis.l.ex  fa&o.$.Lu- 
cius.ff.de  vulgari:ibi  :Quia  non 
in  totum  teftamentum  inftrmant 
ftlijyfedtantum  eumgradumqui 
ab  initio  non  ualuit. 


dcicommifsis,art.  1 6.a  nu.  103.  Tcrtio ,  cx  1.  fancimus , &  1. 

Non  cnim  cltin  iurcnouum,  penultima.C.dedonationibus, 


cx  vnico  vcrbo  plurcs  fubftitu- 
tioncs  deduci.l.cohxredi.§.qui 
difcrctas.ff.dc  vulgari,ita vt  iu- 
rc  oppmo  diccrc  pofsim,cxvct 
bo  Maioratus ,  omncs  cas  fub- 
fti  tu  t  ioncs  clici,qux  neccflar ix 
£iu  ad  inftitucndum  maioratu 


pcr  ouas  vltra  quingentos  fbli- 
dos  donatio  inunuationem  de* 
fidcratjfi  tamen  abfque  ea  flat, 
inexccflutantumnulla  eft,  vt 
vcrba  lcgis  infinuat,ibi:  Si  <jutd 
autem  fitpra  lcgitimam  dcftnitio- 
fiem futrit  donatum,hoc  fttod  (it- 

pcrftuum 
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pi.  .fihumeft  ytatummodc  non  <~ua 
/o  f ,  relujuam  -~va  o  tjuantitate, 
ino  a  legts  termmos  confittu- 
ta  efijn  fuo  robore  perdurare. 
147     Quarto  probatur  ex  graua- 
niinc  tilio  appofito  in  tota  hae- 
rcdicacc,toUitur  cnim  tantum- 
modo  dc  lcgitima,&  in  rcii- 
duo  toleracur,  vtdifpolitiofu- 
ftineatur  in  co  quod  tbrmam 
non  refpicic ,  vt  ccnfet  Xuarez 
in  1.  quoniam  in  prioribus.  C. 
dc  inoffic.vbilatifsimetradtat. 
Ucmquc  patet  ex  l.pccunic.  fce 
nebris.  ff.  dc vluris,  ibi :  Quare 
pro  modo  cuiu(<jue  temporn>  fu- 
perfiuo  dctra£io,fitpulatto-vtrel  1 
hahebit.&c  in  l.fi  is  cjul  cx bonis, 
&  in  l.in  pupillari.tr.  dc  vulga- 
ri ,  &  in  1.  fi  (cruus  communis. 
ff.dc  donationibus  inter  virum 
&  vxorcm ,  &  in  1.  matcr  dccc- 
dens,cum  vulgatis.ff.  dc  inoffi- 
cioib.idem  adnotatur. 
*4S    Quintb,cx  vdlgari  iuris  prin 
cipio,  Vtile  pcr  inutilc  no  vitia 
rijcx  quo  rcccptum  cft,exccfsu 
dilpoiitionis  irricum  fierijvale- 
re  camc  &  (uftincriineo  quod 
a  iure  non  prohibccur,  nicicur- 
que  tcttacoris  voluntati  j  quam 
iuris  rcccptam  rcgulamlatifsi- 
mc  profcquicur  Iafon  in  1. 1 .  §. 
fed  fi  mihiPamphilum,anum. 
7.  rf.de  vcrborum  obligac.Car- 
dinalis  Tulchus  como  8.concl. 
373.  Vtilcpcrinutilc,&c. 
Mf     Scxco  &  prxdi&is  accedic, 

r-     A  • 
*  \ .       •  ■ 


emed.poiTelTor. 

nam  quando  capaccs  &  incapa 
ces  fimul  vocaci  &  fubfticuci 
funt,quoadcos qui  capcrc  pof- 
funCjValcc  difpofuio-,quoad  cos 
vcrb  qui  capcrc  nequcunc,  nul 
la  cfficicurl.fi  Titio.ff.  dc  lcga- 
tis  z.ibi: Si  Titio  fg?  ei  <^ui  capere 
non  potefi,deccm  legata  funtrfuia 
duobta  hdrcs  dare  damnatm  efl, 
q)  njntu  capere  no  poteft ,  quin^\ 
fola  Titio  dantur ,  &  idem  pro-* 
battextusinl.fusqui  duos.fF. 
dc  llbcrationclcgata,&  in  l.  hu 
iufmodi.$.fi  Titio ,  &  in  1.  pla« 
nc.^.ficoniunclim.  ff.  dc  lega- 
tis  u 

p  Septimb  &  his  conducit.  I. 
bumanicacis.  C .  dc  impuber. 
vbi  incer  filios  &  fracrcs  furiofi 
exemplaris  pcrmictitur  fubiti- 
Tutio  >  &  tamen  ii  fubflituto 
inijciacurgrauamen  in  fauore 
alicuiusexcranei,  concraillius 
legis  difpoiicionem/ubflicutio 
valet,&  ibium  grauamcn  vitia 
tUr,vt  traditibi  Paulus  numcr. 
j  3  .&  confi.22i.num. 2.  lib. 2. Si 
mondc  Pr^tis  lib.3.intcrprctt* 
tionc  2.  dubicacione  i.foluc.7. 
nu.  1 7.  &  fcquentibus.  Dccius 
confi.37  i.num.j.  ' 

,p  Odauo  &his  adhaeret  deci 
cio  ccxcus  inl.  intcr  cahera.ff. 
dc  libcr.&  poithum.iun&a  1.  fi 
filius.  fi.  dc  hxrcd.  in ftijuend. 
vbi  forma  apponiturdc  filio  in- 
fcitucndoaut  cxh?redando>ni- 
hilomious  umen  £  fiUus  ex 
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vno  gradu  prxtcricus  fit ,  &  ex 
alio  exhxrcdacus  vcl  infticu- 
cus.hic  valcbit ,  illc  tamcn  foiu 
vitiabitur,in  quo  prxceritio  fa- 
cTa  cft.l.fi  a  primo.  ff.  dc  libcris 
&  pofthuml.non  pucauic.  §.  Ci 
ab  vno.rl.dccontra  cabulas.l.3. 
$.vltimo.ft.deiniufto  rupco.  1. 
cx  facTo.  §.  Lucius.  ff.dc  vulga- 
ri . 

Nono  probatur  cx  rcxtu 
in  1.3.§.vltimo.ff.dc  iniufto  ru- 
pco ,  vbi  H  pofthumus  a  primo 
gradu  cxhxredacus  fic,  a lccun 
do  prxccricus,folum  quando 
nafcicur,rumpir  gradum  prxcc 
ritionisjcum  tamcn  aquo  cxhg 
rcs  facTus  fuic,nullaccnus  rum- 

fiujvt  innuunc  vcrba  prxdictx 
c  gis ,  qux  cafui  noftro  ad  mo - 
dum  conueniunc,ibi:T<*ww»/»-. 
tcrdwn  eucnitsvt pars  tefiamen- 
tirumpatur :  ut  putatfi  propo-* 
nas  ypojlhumum  d  primo  gradu 
exharedatum,d  fecundoprdttri' 
tum:nam  htc  prtmus  gradut  <ua. 
let\fcundui  ruptui  eji .  Illud  na- 
queindifpoftcionibus  ceftamc 
larijs  pcrpccuo  obfcruacur,  vc 
folumcorruacilludquod  viiiu 
habcc,&  quod  co  carct,h"rmum 
niancac.l.li  quis  habcns.  rT.  qui 
&aquibus.l.  t.§.fi  vencer.rT.de 
vcncrc  in  pollcfsionem  miccen 
do.  1. fiisquiioluendo,in  i.&, 
a.  rT.de  h^rcd.inlcicuend.l.nam 
&  ft  miles.rT.de  iniufto  rupco. 
-VH     Dcumo  ,  &  iu  indiuiduo 


quxftionisnoftrx,ei  furfraga- 
turdcciiloccxtusinl.vnum  ex 
familia.$.fed& fifundum.rT.de 
Jcgacis  z.  vbi  0  is  qui  cligcndi 
vnum  ex  familia  faculcatcm  ha 
ber,  grauamcnci  inijciat,  hoc 
rcijcicur  ,  elccTio  camcn  rirma 
manctivc  in  dicT. $.fc i  &  li  fun 
dum,cenfuic  Cumanus  a  num. 
i.Paulus  num.3.Peralcanumc. 
i.&  i.Nauarrusconlil.  14.  fub 
cicul.de  ceftamcntis.a  numc.  4. 
&  in  fimili  Palacios  Rubios  iri 
L17.num.50.vbi  Caftillo  vcrii. 
eflranos,num  ^S.Tcllus  numc 
7-Angulo  in l.i  t.cicul.o.lib.  5. 
Compil.glolT.  1 5.11U.  1  .&  gloif 
4-num  9.&  i  ^.Simon  dePrx- 
tis  dc vlcim.volunt.inccrprcca. 
tionc  z.dubicacionc  idoluc.  7« 
num.  t7.1ib.3.Marinus  Frcccia 
de  fubfcudisjib.j.qucjc.  36.vbi 
aic,macremquxfacultatem  ha 
buitdiuidendi  fcudum  intcr  fi 
lios,fcd  non  fubftitucndi  &gra 
uandi,&  tamen  dc  facto  fublti- 
tuac  ,  quoad  fubfticutioncm 
acTum  non  valere  ,  fuftincri 
vcroincra  limlccs  facultacis  & 
mandaci. 
if4  Poftrcmo  hxc  par$  tuctur 
cx  dccifione  lcgis  Hac  conful- 
tifsima.  §.  cximperfecTo.  Cdc 
tcftam.  &  L  inier  omnes.  C.  fa- 
milix  hcrcifcun.ibi:  S»<i/erd  m 
humfmodi  uahtntate ,  defignatis 
ltberts,alm fttmtxta  per(ona,cer" 
tum  efijrOmn/oluntatem  c-uantu 
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adiilam  duntaxat perfonam pro 
m'U  babert.  Ex  quibus  uiribus 
clicitur  ,tc  ftame  n  cu  m  i  mpcrfc- 
C~tum  rationc  folenicacis,quoad 
Hiios  hrmum  mancrc,  liccc  alia 
cxtranca  pcrfona  admixta.fn: 
docct  Albcricusinl.i.$.fcd  fi 
mihi.  ff.  dc  vcrborum  obligat. 
numc2.Signorolusconf1.r14. 

fer  totum,&  aibicrarur  in  di&. 
hacconfultifsima,  &  l.intcr 
omncs,Curtius  num.23.  Rimi 
naldusnum.^.&Corneus  n.8. 
&  cxdi&.l.  33.Taurifatisha!c 
opiniofuadctur.Citra  omncm 
itaquc  ambiguitatis  cafum  pu- 
tamus ,  prxdi&um  primogc- 
nium  cjuoad  rcgularcs  fubllitu 
tioncs  fuftincri,  quoad  irrcgu- 
larcs  vcronullum  cfte. 
•rr     Illudautcmvltimoloco  no 
omittcndum  ccnfui ,  cum  ad 
quxftioncm  noftram  familiaii 
tcr  fpcctet,fi  coiux  facultatem 
habcatmaioratum  inftitucndi 
intcr  filios,&  ipfi,maioratui  ir- 
regulari  confcnfum  prxltitc- 
rint  ,  an  hoc  cafu  primogc- 
nium  tanquamlrregularc  ha- 
bcndum  fit.Et  cgo  quidcm,di- 
ip  utatione  omi(la,in  cafumfen 
tcntia,vt  prxdictus  confcnfus 
nihil  in  quxftione  propofita 
opcrari  pofsit.Et  ratio  folidiisi 
ma  cft,nam  vt  fupcrius  confti- 
tui ,  hoc  verbum  Alaioratus% 
primogcnium  regularc  ugn  i  h 
cat,cum  fuis  pcrpctuis  fubititu 


or. 

tionibus  ad  idinducen dum  ne« 
ccflarijs.Rurfusque  commifta- 
rius,qui  illud  inftituendi com-> 
mifsioncm  habct ,  fi  ca  vfus  nS 
fucrit ,  nihil  prxdittx  maiora- 
tus  fundationi  &  infticurioni 
prxiudicat :  lcx  cnimprofa&o 
&  inftituto  habct  &  repurac, 
tanquam  fi  adifponcntctuilleE 
infticucus.Deindc,nam  fi  com 
miftariusirrcgularc  primogc- 
nium  inftituat,  &mandatum 
fuci  it  tranfgrcftus,  ad  regularc 
maioratum  reducitur  difpou;- 
tio,vt  fupra  oftcndi .  Cum  igi- 
tur  commiiTari/  fa&um,  nihil 
aiiud  fic ,  quam  mcra  cxecucio 
difpolitionis  tcftatoris,  vclex 
co  conftat,confcnfum  filiorum 
eam  mutarc  non  poflc ;  cu  pcr- 
inJe  habeatur  prxdicladiipo- 
fitio  &  maioratus  inftitutio ,  ac 
fia  difponcntc,  &nona  com-> 
m  iiTai  io  ra<3a  fuiuefclt  quando 
ipfcmet  difponens.maioratum 
rcgularcm  fecilfct  in  familir 
fauoi  e  ordinc  fucccfsiuo ,  quis 
auderet  dicercprimo  nomina- 
ros  &  fubftitutos  polTc  confcn- 
tlrc.vt  hic  regularis  maioratus, 
iircgularisncret?lllud  namque 
in  hac  materia  fcitum  cft,  prio- 
rcsfucccflbresnihil  inprxiudi 
cium  cxtcrorum  qui  fubfticutl 
iunt,faccre  pofle,quia  vniufcu- 
iufqueperfonxvocatz  &  iub- 
ftitutc,  cxplicite  iiuc  implicite» 
vci  aomine  collc&iuo ,  diucrfa 

cft 
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cftfubftitutioivtcradicPatilus      quircnd.  hoercditat.  vbi  fi  fmc 


iu  I.fi  pecuniam,num.  ii.ff.de 
conditf.caufa  data.Molina  libr. 
i.cap.  1.  nurnc  i7«qui  innumc- 
rosrcccnfct.Tiraqucllus  depri 
mogenijs,  quxft.  4o.anu.  108. 
vbi  vlquc  ad  numcr.  i 1 6.pluri- 
bus  rclatis  plcnifsime  tra&ar. 
Quanuis  icaque  maioratu  in- 
ftituens ,  nullas  fpccialcs  voca- 
tioncs  &  fubftitutioncs  feccrit, 
ccnfcndus  eft  casomncs  face- 
re.quibus  fitopus  adbonaprx- 
dicVtfnaioratusperpctuoin  fa- 
milia  coferuandajtunccjuc  pro- 
ximiordcfamilia  admitticur,& 
poft  cius  mortcm  aliusproxi- 
mior  in  locum  mortui  fubfti- 
tuicur  &:  fubrogacur,&  fic  ordi 
nc  fucccfsiuo  pcrpetuo  fuccc- 
ditur,tanquam  fi  fpeciacim  om 
ncs  proximiores  dc  famiiia, 
vnus  poft  alium.vocati ,  nomi- 
nari  &  fubfticuci  fuiflent)  cura, 
vc  tupra  dixi,  cx  vnico  vcrbo 
plures  pofilnc  fubfticutiones 
dcduciivc  probac  cextus  in  l.co- 
hacrcdi,§.qui  difcrctas.fF.de  vul 

fari.I.iamhociurc  ,eodcm  tit. 
i.C.de  impuber.&:  arbicratus 
fuic  Socinus  conli.^y.numer.^, 
lib.3.Parif.confi.7i.numcr.  %6. 
lib.4.Iafon  in  did.§.quidifcre- 
tas^numc.^.cV:  his  &  alijs  cicaiis 
profcquitwr  Molina  libr.i.cap. 
4.r.um.  14.  &  fequentibus.Qui- 
bus  fuftragacur  decilio  textus 
in  l.quandiu  inftitutus.  f£dc-ac» 


plures  vulgariccr  fubftituti ,  iu 
vc  vnus  polt  alium  fubftitua- 
tur,morcuoprimo  antcadicio- 
nem  hxrcdicatis,cius  ius  exrin- 
guitur,  &  fubfticutusfucccdic 
ex  iurc  fuo ,  non  ex  iurc  primi 
ad  fe  tranfmiirosideoquepoftrc 
mus  fubftitutus,fedu£tis  ante- 
rioribus,fuccedic,ficuc  fi  folus  a 
principio  fuiilet  fubftitutus, 
iuxca  dict.l.coliceredhin  princi-» 
pio.Ecin  fucccfsioneabincefta- 
co,qux  maioracibus  xquipara-» 
tur,fimilis  obieruatio  eft,  irt 
quaquado  pluresgradus  funr, 
cuilibec  gradui  a  lege  fucccfsio 
defcrtur,  &c  fcmoto  primo  gra- 
du  pcr  explicitam,  aut  implici-» 
tam  repudiationcm,  ius  illius 
gradusnon  transfunditurin  fc 
qucntcmiimo  hoc  excitivto,  fc- 
quesgradus  fucccdic  iurepro- 
prio,ex  Icgali  tranflatione,  non. 
vero  cx  iurc  tranfmiflb.l.fi  quis 
filium.C.dc  inofhciofo  tcftam. 
Barr.in  I.qui  fuperftiris,num.2J 
fT.dc  acquircnd.hxred.Francif- 
cus  Arctinus  in  1.2.anum.4.C. 
dc  inius  vocan.Iafon  in  i.fi  acro 
gator,!  num.20.fFde  adoptio- 
nibus.  Alcxander  conf1l.20.per> 
cocum,lib.  1 .  Ancharranus  in  co. 
co  confilio  315.  vbi  plenc  fun-t 
dac.Satis  ergo  cx  his  probacur, 
maioratui  irregulari  filios  pri- 
mi  gradus  non  polle  cofc  nfum . 
prxftarc :  cfTet  naniquc  in  prx-y 
Ec  iudi- 
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iujiojum  ccKror  .jm  proxlrrrio 
ru  m  ,qu  i  ordlnc  fu  ccci  suio  func 
fubilituti  >  &  aducrfus  maiora- 
tus  regularis  naturam»  cum  hic 
prbximiorcs  admiccac:irrcgula 
lis  vero  cos  excludat  proptcr 
rcmonores.  Compertilsimum 
cnimclt,illumc]ui  primu  gra- 
dum  fuccefsionis  oblinet ,  non 
•  folum  poitcrioi  ibus  praeiudi- 
cium  infcrrc  non  poflc ,  vcru m 
cdam  ncc  fibi  iplijnon  enim  po 
teric  dcGncrc  efle  fucceflbr.qua 
uisiurifuccedcndi  rcnuntiaue 
rit,nec  ex  fuarenuntiationc  aii/ 
apcriturcdi&um  refpc&u  prae- 
ccdentis ,  fed  iUc  fucccdcrc  dc- 
bcrpoflrcnunciantis  mortcm» 

2ui  ci  proximior  fic ,  tanquam 
rcnuntiationcm  non  fcciflct; 
folum  enim  propter  rcnuntia- 
tionem  in  fauorcm  altcrius  fa- 
clam  priuabitur  cmolumentis 
maioratus;  proximitaccmvero 
&  gradum  facu  fcqucnti  in  gra 
du,&  pro  vltimo  poflcflbrc  ha- 
bccur,ac  fi  maioratum  acccptaf 
fcc:&  hoc  ca  racionc.nc  illc  con 
fcnfus  &:  rcnuntiacio  officiat  ci 
<uii  poll  cum  cjui  rcnuntiauic 
fucccdere  dcbet  j  aliocjui  cnim 
ordo  fucccdendi  turbarctur ,  & 
moricntium  voluncatcs  infir- 
mx  mancrcnc.Eius  itaquc  pcr- 
lonre  qu.t  rcnuntiauic,  cjuoad 
iuccclsioncm  ratiohabcndacft 
ad  proximitaicm  rcgulandam 
&  computandam ,  <2c  non  iliius 


*jui  cum  pnecefsit .  Sicuc  dici- 
mus  in  fuo  hzrede>cjui  propter 
ciusabltenfioncm  priuatur  fru 
di bus  hxreditarijs ;  fe mper  ra- 
m cn  nomcn  haercdis  retiner  & 
confcruar^vtcap.fecjuenti  late* 
oftendam.FIiij  itaoucquicon- 
fenfum  prxltiterunt,aut  renun 
tiationem  fecerunt ,  folum  fibt 
IpfiS  prxiudican r,quoad  maio- 
racus  commoditates,  fcquenti- 
bus  tamen  in  gradu,&proxi- 
mioribus  dcfamilia  prcludiciu 
non  irrogantjcum  iilc  quT  con- 
fcnhtjvel  rcnuntiauit,nihilomi 
nus  vlcimuspOfTeflbr  fic  refpe* 
tlu  fequcnciurn:  nam  quoad itl 
ris  cftcdus ,  prxdiclus  confcn- 
fusnulliusroborisdc  Brmitatis 
fuir,vt  in  cap.fecjuentiprofequt 
mur,&  adr.otauit  Bartolusin  L 
t]ui  fupcrltitiSjhum.i.  ff.  dc  ac- 
Cjuiren  haercd.dum  quxrit,an 
cum  hiia  rcnuntiauit hxredita- 
ti  paterhx,noccac  nepoti.Ec  re* 
fpondet  hxc  vcrba :  4ducrte,fi- 
^utdem  nepcs  ex flta  *veniretad 
Juccefioucm  cum  alijs  nepotibus 
auiytunc pa[lummattisncn  ncce 
Ht  fibifine  dulio ,  <juia  maier  pa- 
Uaeftde(e'yflius  auttm  arcnhet 
Jito  iute.  Baldus  in  1.  vltima,nu. 
1 6. C.dc  pacTiSjlbi:  Sedhicinci- 
denter  pdritutfi  ifta filtd  ^ui.  re 
nunttamt  mcritur ,  nuncuid  ne- 
pos  ex  ea  ,  pcterit  fhccefticnem 
peteref  Vtdetur  jucdfic.  &  ibi: 
Pratetedneposfcnjt  ex  propttA 

pajona. 
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perfona.ergo  non  obftat jibi  renun 
ttatf  matcrnasvt.l.non  tantum, 
§.cmancipatust  deccntra  tabu- 
lasfTratered  uidctur  haberelo- 
cum  fucccjjorium  edtBuyn.ff.de 
inofjiciofo  teftam.l.pater  filium> 
ft/  l.fiis  (jui .  Prxtered fi  non  cft 
h<ercs  matris-jcrgo faclum  matris 
nonnocet  nepoti.licm  Baldus  in 
l.pa&um,quxft.z8.C.dccolla-  j 
tion.Fracif.Por.in  tract.de  duo 
bus  fratribus.partc  4.quxft.  zo. 
plcne  Alcxandcr  confi.75 .  pcr 
totum,lib.i.prxcipuc  anu.i  3. 
Idein  in  l.cjuod  dc bonis.$.  vlr. 
fT.ad  l.ralcid.&confi.  68.  anu. 
4.1ib.4.Guido  Papc.  confi.  140. 
anumc.io.&confi.244.propc 
fincm.Alciatus  in  l.nihil  aliud, 
ad  fincm.fF.dc  vcrbor.  fignific. 
Dccius  confil.  1 80.  pcr  torum. 
Tiraquel.de  iurc  primogcn.  q. 
26.num.5.&:qu2Eit.27.  num.3. 
Confcqucns  ergocft,cum  qui- 
libct  cx  fublticucis,qui  dc  fami 
lia  fit ,  fuam  habcat  fpccialcm 
fublticucionem  dc  pcr  fc ,  &:  ab 
alionondepedeac,  confcnfum 
primi  vocati  &  fubfticuci  cis  no 
ccrc  non  potuiilc,  vt  prxcedcn 
ti  cap.oftendi,prxcipuc  fiib  nu 
mcro  47.verfi.  Ex  fubftttutioni- 
busenimgradualtbus,  Deniquc 
quia  ad  hoc ,  vc  prxdiclus  con- 
fcjifus  familix  prxiudicarc  pof 
fqtjdebcbat  ficri  pcr  priores  vol 
cacos  in  fauorcrn  difponcntis^ 
refpcdu  grauaminis  ab  eo  eis 


impofitU.fi  quando.$.illud,  &c 
$.&generaliter,  ibi:  Tuncenim 
omm  exclufa  auerela ,  paternum 
amp/ecli  compclletur  iudicium. 
C.  dc  inofficiofo.  Xuarezinl. 
quoniam  in  prioribus,  amplia. 
jo.num.j.Molin.  libr.z.cap.3. 
num.36.In  fauorem  tamcn  co- 
milfarij  non  potcrunt  filij  con- 
fenrireconrravolutatem  illius 
qui  commifit,  cuius  voluntas 
fuic  maioratum  regu  larem  in- 
ftitucndi,confenfus  itaquc  ma- 
ioratui  irrcgulari  prxftitus,  di- 
ci  non  poteit  in  fauorem  difpo 
ncntis  fui(Ie,  imo  eius  volunca- 
ti  &c  difpofitioni  rcpugnans, 
cum  tantum  inftitucre  rcgula- 
re  primogenium  volucric,  8c 
fic  prxdichis  confcnfus  nullu 
crTcctum  produccre  poteft:  fuc 
ccditque  iuris  rcgula,vt  contra 
domini  voluntatemin  rcbusip 
fiusnihil  ficri  pofsit,  quapro- 
fcquitur  Baldus  in  l.vltima,  nu 
mcr.3C.dc  pacTis,vlcimonoca 
bili.  Ord  ini  cnim  fuccefsiuo 
maioracus  rcgularis  praeiudica 
ri  ncquiccxallenfu  primo  vo- 
cacorum  ,  eciamfi  iimul  cum 
co  Rcgi9  aflcnfus  inccrucniret, 
vcccnlcc  Couarrub.lib.3.var.c. 
6.num.6.cV:  8.Pinclus  in  Rubr. 
C.dc  rckind.cap.2.num.i  8.  & 
i9.Burgos  de  Paz  confilio  n. 
l^.Micrcs  in  inicio  2. parc.  nu- 
46.Macicnc;o  in  L7.tituL7.Iibr; 
jC0mpil.gl01T3.num.  1 .  Ioan. 

Ec  1  Garc. 
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Garcia  dc  nobilitatc  >  gloff.  1 1» 
numcr.8o.Molin.lib.  i  .cap.  8  .a 
nurri.  3 1  .altcr  Molina  tom.  3.  c. 
2  i.num.36.  Antonius  Gabriel 
de  iurequacfico  non  tollendo, 
concluf.  1 .  Mantica dc  conicct. 
lib.i  i.tit.  1  z.num.  jz.Menoch. 
lib.  1  .de  arbi  t  rarijs  ,qu  x  ft.^S.  n. 
6.6c  fequcntibus,&  confi.  978. 
a  n  umc.  1  .lib.  1  o.  &  hoc  abfque 
diftinctionc,  an  primogenium 
cum  facultatc ,  vcl  finc  Ca  infti- 
tutum  fucric ,  vt  docct  Molina 
lib.  i.cap.8.nu.3 1.&  lib.4.  cap. 
3-n u m.  1  o.& lib. 3-cap .  3.  num. 
17.  Sarmicntolib.  i.lcledt.cap. 
S.num.  1 3.6C  18.  Maticnco  in  1. 

7.  titul  .7.1*10.  5  .glof.  5 .  numcr.4. 
Menchaca  lib.  i .§.  1  .numc.  32« 
in  tractar.  dc  luccef.  crcat.  alter 
Molin.de  iuftitiatomo  3.  difp. 
a74.num.£.verfic.  Sextacenclu 
y;<».Couarrub.libr.3.var.  cap.tf. 
in  fone^vciCicQuodrvcro  ohittr* 
Licet  fciam,  contrariu  placuif- 
ic  Grcgorio  in  l.  3-tit.  1  ^.par.tf. 
fcholio  i.yctbjnugeres,  colum. 

8.  quarft.i8.&  Jtf.verfi.  St^vero 
maioria  ajfumpjit  n/ires  d 
gia licentia.  fiurgcnfi  de  Paz  in 
prooemio  icgum  Tauri ,  num. 
ji7.qui  etiam  allrgat  pro  hac 
opinione  Cotiarrubiam  libr.  3« 
var.  cap.  tf.numcr.  1 .  (in  prima 
cnim  imprcfslonc  vcrum  cft 
hoc  ten  uiiTciin  cxtcris  vcro  no 
uioribus  fc  corrcxit  in  clict  c.£. 


ad  fincnr,&  hoc  Burgenfcm  de 
ccpit,vidit  cnim  praefatum  gra 
uilsimum  auctorcm  inprima, 
&  non  in  fccuda  imprclsionc) 
&  arbitratusfuit  Pinclus  in  Ru 
bric.  C.  dc  rcfcindcnda  vcndit. 
i.part.cap.i.num.i4.&  in  fcu- 
do  probat  Bald.  in  l.  qui  lc  pa- 
tris,num.  3  3.C.  vndc  vi,  vcrfic. 
ftffitas.  Ego  tamcn  fcmpcr  fui 
pcrfuafus,nullamdebcre  diuer 
iitatcm  con  ftitui  iritcr  maiora- 
tum  inftitutum  cx  lcgls  difpoll 
tione,aut  ex  Rcgia  facultatc; 
ncutro  cnim  cafu  potcrit  Prin- 
ceps  vocationcs  &  fubftitutio- 
nesmutareinpraeiudicium  co 
rum ,  qui  ab inftituentc  nomi- 
nati  &  fubftituti  funt.  Ncc  me 
mouet  Grcgorij  fundamcntu, 
dum  putat,  pofle  Regem  facul 
tatcmfuam  reuocare,  tanqua 
priuilcgiumab  eoconceflumj 
quod  cquidcm  falfum  eft:  Rcx 
cnim  facultatcm  indulgcndo, 
nihil  difponit.fcd  tantttm  tol- 
lic  impcdimcntum  lcgalc,pro- 
ptcr  quod  dc  omnibus  bonis 
quis  difponcrc  ncquibat  in  prc. 
iudicium  libcrorum  \  in  quo 
Princcps  non  inquam  difpo- 
nit.fcd  permittic,  rcduccndo 
Inftitutorcm  ad  naturalcm  li- 
bcrtatcm ,  cx  qua  vti  quifque 
fux  rci  Icgaflet.ita  ius  crat.J. 
hoc  iure.ft.de  iuftitia&  iure.I. 
qua  rationc.J  .hxc  quoque  res. 

ff.dc 
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ff.dc  accjuirc.  rerum  dominio. 
1.  i.in  principio,titul.  1 8.  par.3. 
Bart.in  1  intcrdum,nume.7.rr. 
decondictindcbiti.  Iafon  in  d. 
l.cxhociurc,num.54.  Idcmin 
I.fi  tcftamcntum,num.6.C.  dc 
teftam.vbi  Roman',  Corneus, 
&Fulgofius,Claudius  in  dict.l . 
cxhociurcnum.46.  Couarru. 
lib.  3.var.cap.6.num.7.Pinclus 
inRubr.C.dcrcfcindcnd.  i.p. 
cap.  1  .numcr.a3.  Mcnchaca  dc 
fucccf.crcat.lib.  1  .cap.i.num.6. 
Confcqucns  crgo  cft,  Rcgem, 
cumnihildct,  lcdfolum  dare, 
dilponcre  &  donarc  pcrmittat, 
nullatcnus  rcuocarc,  ncc  muta 
rc  difpofitionem  poflc  .  Aiiud 
cnim  cft  faccrc,aliud  vcro  pcr- 
mittcrc.  1.  fi  patcr.  §.  vltimo.ff. 
dc  manumi{.vindicla,ibi:^w/4 
non  tam  manumittercy  qudm  nort 
tmpedtrc  manumittentcm  intcllt* 
gttur.\S\  licjueat.C.dc  inofficio. 
donationibus,cap.cum  aliqui- 
bus.dc  rclcrip.lib.^.ibuiSVa^nj 
Canonicorum  rcccptio  altds perti 
net  adeofdemynon  Apofiolica,fcd 
reaptcntium  cenfetur  authortta- 
frrm^/«j.Bald.clegantcrin  L 
cxplacito.hum.^.verfi./ttwwo 
tacjuod  refert.C  de  rcrum  pcr- 
mutationc.Sicut  dicimus  in  co 
qui  ab  inteftato  fucccdit  •,  nam 
quamuis  fucccdat  cxdcfuncti 
voluntate ,  cum  poflct  alios  in- 
ftitucre,  &  fuccefsionc  priuare 
ab  intcftato  vcnie  tcs.l.  conriciii 


tur,cum  vulgatis.ff.de  iureco- 
dicillorum,c|uia  tamcn  hazc  vo 
luntas  eft  permiisiua,  &  non 
difpofitiua,a  permittcntc  nihil 
rccipit  prardidus  ab  intcftato 
fucceflbr,fcda  lcge,  vt  tradit 
Baldus  in  l.d  cmacipata ,  num. 
1 5.  vcrfic.  OElauooppono.  C.dc 
collationibus  .  Quod  accipio, 
ctiamfi  fuccefsiodelatano  fir, 
fedtantu  ius  copetatinfpc:na 
ctiam  in  prxiudicium  corum 
quinondum  nati  funr,non  po- 
teft  Princeps  formam  fucccf- 
fionis  mutarc.  Couarrub.  di:t 
cap.6\  num.p.Molin.  lib.i.cap. 
4.num.75.&lib.i.cap.[.  num. 
17-Dccius  cOnf1.468.num.  z8. 
Burgos  de  Paz  in  prooemio Ic- 
gum  Tauri,nume.33  i.Micrcs 
in  initio,2.part.num.45.  tt  cft 
ratio,nam  acccptationc  vnius, 
omnibus  ius  acc]uiritur,ac  fi  na 
ti  cflcnt:late  Molina  vbi  fupra, 
Iibr.4.cap.i.nu.75.  Quibus  ad- 
do,pr;cdidam  dootrinam  pro- 
ccdcrc,ctiainfi  Rcx  de  plcnitu- 
dinc  potcftatis  prxdiclam  fa- 
cultatemtribuat.  Innocentius 
in  cap.fcifcitatus,dc  rcfcrip.  & 
incap.quanto.vcrfic.  Jtemnon, 
dc  iurciuran.  Baldus  in  l.Barba 
rius,a  nume.ii.  dcoffic.Prarto. 
Iaf.  inl.refcripta,adrjncm.C. 
dcprccibus  Imp.OrTcr.RebufF. 
in  praxi  bencf.lib.z.  de  refcrip. 
cap.i.nu.^.Fortuniusinl.Gal 
lus,in  princi.num.44  &in  §.&c 
Hc  3  quid 
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quid  fi  tsntiitn3nu.  3c8."Bclla- 
mcra  in  cap.non  licct  Pcpx.u. 
que;ft.2.Saimientolib.i.fclc£t. 
cap.8.nu.ic.Molin.lib.3.c2p.j. 
num.  i  i.ahci Moli.^.tcm-dil- 
put.  174.  riu.4.Mcnchacalib.]. 
controucrf  illuft.cap.^.numer. 
22.  \bifecomgit.Anton.  Go- 
mcz  in  l^o.ntm. 86. Pinclus  in 
Rubr.  O  dc  rcfcind.  1  .par.cap. 
2.rjim.2cMaticncoin  1. 7.  tit. 
7.1ib.j.nu.3.  AfTeiimus  cigo, 
poftquam  vi  Rcgixfrcuhatis 
inaioratusiiiflitutus  fuit  ,r.on 
pcflc  Rcgcm  eius  vocationcs 
&  fubftitutioncs  mutarc  ,  & 
cius  cflcctus  impedire,ct  m  iu- 
lis  naturalis  fintjad  cuod  rcdu 
citur  prardidadifpolitio,&:  ma 
ioratusinftitiuio,vt  inquiiCo 
uarrubias  lib.3.var.cap.6.nu.p. 
Matienco  in  1.6.titul.  1  c.libr.5. 
Comp.glo.i.numcr.5.  Eadcm 
itaque  hoc  cafu  ratio  viget,ac  fi 
maioratus  vi  lcgalis  facultatis 
ciTctinftitutus,cui  Princcps  ni 
hii  addcre,  ncc  dctrahtrcpo- 
tcft.Molinalib.4.cap.3.  numc. 
23. &  numc.a4.Umn0  tamcn, 
quando  iufta  caufa  interucni- 
rctjquo  cafu  potcrit  Rcx  fubfli 
tutioncsmutarc.Antonius  Ga 
briel  lib.3-c0mmun.tit.de  iurc 
quxfitonon  tollcn.conduf.  2. 
nume.  1 .  qui  in  numcros  refert 
Decius  confi.268.num. 5.  vcrf. 
Sedct4mcaufa.Cou2V.\ib.^.\3iT. 
c.6.a  n.  s.TcHaur  .dccil  .9 1 .  n.  t. 


Pinclusin  Rubr.de  rcfcindcn. 
1  .part.cap.2.numer.  1 9  Micrcs 
dc  maiorat.2.  p.  in  princip.  nu. 
62.M0lin.lib.  l.cap.  8.num.  3 1 . 
Caufx  autcm  iufta:  rcputan- 
tur tPuLlica  utditasyvci  *vtili- 
tas  fttmoginij  ,  vcl  meritcrum, 
fcu  Jcrutturtm  ttmuncratio. 
Qtioad  primam  caufam ,  quse 
publiam  vtilitatcm  coccrnir, 
funt  iura  in  1.  Lucius.  ff.  dc  cui- 
cticnibus.l.  itcmfi  vcrbcratu, 
§  .1.  lt.de  rcivcnd.l.quod  femcl. 
ff.de  dccrctisab  ordinc  facicd. 
Llcgatt.m.rT.  deadminiftratio- 
nc  icrum  ad  ciuir.  pertincnr. 
Clcmcntina  Quia  contingir, 
dc  rcligiof.dcm.  &  eft  commu 
nis  opinio  fccundum  Couarr. 
dicl.cap.6.num.;.Anton.Gab. 
dict.c0ncluf2.anum.  x .  FachU 
ncum  lib.  8.controucrf.cap.6  3. 
Pcregrin.artic.52.numer.  117. 
Quoad  fecundam  caufam,quac 
maioratusvtilitatcm  coccrnit, 
vidcnduscft  Molina  lib.4.cap» 
3.num.3.&  cap.j.exnum  i.6c 
antc  cumDoclor  cximiusAn 
tonitis  Gcmezius  in  1.40.num. 
S2.Greg0r.in  1.6.titul.  1 1  .part. 
6.fchol.4.  i4.qua:ftionc.  Mic- 
res  4.par.quift.  1  .limitat.  1  .do* 
cuit  Capicius  dccif.  1  o8.nume. 
j  7.  Angel.confi.  1 09  .a.num.  1 . 
Paulus  confi.269.1ibr.2.per  to- 
tum.Ruynus  confi.  1 1 8.nu.  15. 
lib.2.Socinus  Iun.confil.  2o.ad 
finem,lib.  1  .Dccianus  conf  5  5. 
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(jiumcr.  5  8.Kb.  3.  Albanus  confi. 

5>7.nLim.  1 5.1af.in  l.hlius  famii. 
$.diuj,2.1e6tura.  7.  nocabili.  ff. 
de  legac.  1 .  Anr.  Pccra  dc  fidci- 
com.quxit.8.num.j25.Quoacl 
tcrtiam  caufam,qua:  in  mcritis 
&feruitijs  remunerandis  fun- 
datur,camfatentur  Pccra  vbi 
fup.qua:ft.i  igpncluf.75.&  85. 
Pcrcgrinus  dc  ftdeicom.artic. 
5z.num.i28.Ccphalus  confil. 
iS5.num.29.1ib.2.Deciusc6fi. 
27i.anumc.6.Pra:di&isi< 
caufis  iuftis 
poflc  Rcgem  ordincm  fucccf- 
iionispcr  inftitutorcs  prxrini- 
tumrcuocarc,  aut  mutarc.in 
preiudicium  fucccflbrum,om 
nes  confcntiunt,  &in  indiui- 
duo  probat  Couarrub.  lib.  ^.va 
riar.cap.6  num. 6.  vcrfic.  Sextb 
hanc  (entcntiam)$c  num.S.verf. 
Quartb hmc.hmon.  Gom.  in  1. 
40.num. 89. vcrfi.  Sedhis  nonob 
ftantibus.Vmoius  in  Rub.C.  dc 
rcfcind.  1  .par.cap.z.num.  1 8.& 
1 9.vcifi.Sed mea fententta.  Sar- 
mientolib.  i.lclc£tarum,c.8.n. 
j  3.&num.i7.vcrfi.£x£/j4(0- 
paret,6t  dc  rcdditibus,4.  par.  c. 
^.n.  1.  BurgosdePaz  inprooe- 
miolegumTaur.  numcr.  327. 
MicrcS4.par.cap.i.numcr.  15. 
Molin.vbifupra.Padilla  in  Au 
thcn.rcs  qucnum.  1 1 6.C.com 
mun.de  lcg.Gregorius  fibi  co- 
trarius  inl.^tici  3-par.6.  glolf 
magna,qu.tft.vIcima.Ioa.  Gar. 


dc  nobil.gloft  1  i.nu  m.  80.  Mc- 
xia  inl.Toleti,i.parc  fundam. 
i7.Aluarad.dc  coniecc.libr.2.c. 
4.num. 66. Ceuallos  i.  par.q.2. 
num.58. 

Animaduerto  tamcn  (  nc 
hxcdo&rina  genericefumpca 
nos  dccipiat)  maiorcm  parccm 
Dodorumquos  rcccnluimus, 
folum  admitterc  prcdidam  co 
clufioncm  rcfpectu  caufc;  publi 
cx ,  alijs  duabus  caufis  reiccYis. 
Rufufqucquandofcilicecprx- 
di&a  caufa  publica  confidcra- 
tur  principaliccr,&  non  iccun- 
dario.Caufa  auccm  fccundaria 
zz\itMatrimomacontrahi>Libc- 
ris  ciuttatom  repIerttTefiamcma 
non  rumptyAbfentemdefendt ,  & 
cxccra  id  genus.  1. 1.  ff.foluco 
macrimonioj.vcl  ncgarcquc- 
admodum  ceftamcnca  apcriari 
rur.l.fcruumquoque.§.publi- 
ce  fF.dcprocuracoribus.  Caula 
autc  principalitcr  publicaerit, 
vtin  excinplislegis  2.rit.i.p.2. 
&  lcgis  3 l.tit.  1 8.par. 3.ibi :  Que 
fe  tornaffe  d  pro  comunal  de/a 
ticrra&.  mxfPara  pro  comunal 
dW^r>770,&itadiftinxic  glofT 
in  $.vlcimo,vcrb.2i^*#ff.In- 
ftic.de  iuft.&  iure ,  &  in  §.  vlci- 
mo ,  Inftic.  de  his  qui  funcfui 
vd  alicni  iuris.Iaf.in  I.clam  pof 
fidercin  princip.num.  1 6.h\de 
acquir.potTcf  Curcius  Iun.  con 
fil.  i.nu.p.Aymon  confi.y.n^. 

.25.numcr.52. 
Ec  4  lib. 
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lib.i-  ibUQuafHto  Jlaret  alttjua 
r*tio  ><}»*pntmpaluer  cemeret 
faHortm/Mcum.Kuynus  con 
liL108.num.29.libr.  2.  Anton. 
Gabr.lib.  3.commun..cicdc  iu- 
requ.xfico  non  tpl.num.24.Pc- 
JPgrinus  dc  piiuilcgijs  fifci.lib. 
5.titdebaj>i>jtis  rctticu.nume. 
^.Orofcius  in  l.conuencipnu, 
num^.ff.dcpactis.Alexan.co- 
(il,  j  3^.nu.  1  i.Ec  ratio  cft ,  quia 
caufa  fecundatia  pocius  dicicur 
occafio,quam  caufa.  Baldus  in 
l.eam  qua*m,  in  princip.  vcrfic. 
Primo  a/fww.C.dc  fideicomm. 
plcne  Tiracjucl  dc  ccfiance  cau 
fa,limic.2.nu/nc.6.poft  Barcin 
l.i.numcr.2^ff,Ioluto  matrim. 
Cumanum  ibi  num.  10.&  Fra- 
.cucunldc  Aretionumer.^.qui 
aflerunt,caufam  finalcm  cam 
cflc  ,cjua*  prabuic  pcincipium 
agcndi*alias  vcro  caufas.fi  cum 
caconcurranc,  cflc  impulfiuas 
&fccundarias,  &c  folum  cau- 
lam  principalcm  dici  cam,qu^ 
fuicorigoinccncionisjdoccc  Al 
ciacus  in  1.  publicus.  §.  minus. 
ff.dcverbor.fignifi.  Beroiusin 
Rubr.de  prxfcriptionibus,nu. 
7«.ad  fincm.Couarrub.in  cap. 
cjuanuis  paaum ,  l.par.f.i.  n. 
5.Rcfoluimusergo,ad  hoc  vc 
Princepsordinem  fuccedendt 
ab  inltituentc  prxfinitum  mu- 
tare  cjueac ,  caufam  publicatn 
jncerucnire  debere,  qua:  princi 
paDccr  fciliccc  cernac  publicu 


remed.polTelTor. 

fauorem  ,  &  non  fccundarioj 
imo  li  caufamixcafit,  quaepu- 
blicamiciliccc  &priuatamcau 
fam  rcfpiciacnon  cric  fufficics, 
vcpcrcampofsicformafucccf 
fionismucamquxfunc  vcrba 
Sarmicnti  lib.  1  «felect.  cap.2.n. 
24.Concludimus  igicur.prxdi 
&um  confcnfum  his  cjuieum 
prxititcruc  canmmodo  quoad 
comodicaces  pr.xiudicium  af- 
fcrre  poifc,fcd  non  cxceris  fuc- 
cciToribus.l.pcco.$.  fracrc.ff.de 
lcgatis  2.  docec  Ripa  in  1.  filius 
famiiias.$.diui,numc.  17.1T.  dc 
lcgac.  1.  Fulgof.  in  Lquoticsab 
omnibus,num.2.C.cfefideic6- 
mifsis,vbi  Corncus  &  Iafon  d. 
nume.2.Crocusin  dict.  $.diui, 
numcr.  i^.Loazes  nume.  19 1. 
Baldusciegancerincap.  1.  nu. 
3.6C4.  fivafiallus  fcudopriuc- 
cur.Paulus  in  l.fi  pecuniam ,  n. 
ri.fi.dccodiccione  obcaufam, 
Decius  confii.498.num.1p.Pa 
rifius  confi.65.num.  17.1'ibr.  3. 
Pcrcgrin.de  fidcicommifsis,ar 
cic.52.num.94.Molin.libr.i.c. 
1 .  n  u  m .  1 7.  &  cap.  8.nu  mcr.  27. 
Ec  confirmatur  cx  vulgari  cex- 
cuin  J.fi  vnquam.C.de  rcuoca. 
don.cuiusdccifio  locu  habec, 
cciamfifiliuspoft  donationcni 
natusci  c6fcnfumprxiUcifler, 
&  rata  mancrc  vcllctjnam  nihi 
lominus  cx  prxdida  legc  rcuo 
carccurrea  ncmpc  racioncquia 

ob  qua 
caufam 
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caufam  donatio  cfTc&um  non 
habct,vtTiraq.docuit  in  prx- 
fationcl.fi  vnquam,  numc.94. 
Vt  pari  lane  rationc  diccndum 
fit,confcnfum  filiorum  maiora 
tum  irrcgularcm  ctficerc  non 
poilcjcum  ci  refiftat  patris  vo- 
Iuntas ,  qui  rcgulare  primogc- 
nium  voluit  inftitucrc.  Cui  do 
ct: in x  cognata cft  alia  Baldi  in 
l.iicum  vclinvtero.C.dc  tcfta 
mcnto  miiitis,vbi  ait,  ii  pofthu 
musignoranterprxreritus  fit, 
non  lolum  G  nafcatur ,  rumpe- 
rc  teftamentum,fcd  ctiam  cor- 
rucrclcgatain  co  rclicta,  quae 
alias  debercntur  ex  auth.ex  cau 
fa.  C.de  liber.praueritis,  ita  vt, 
etiamfi  pofthumus  natus  ccfla 
mcntum  approbaflet ,  tamcn 
non  valeret  nifi  ex  noua  caufa, 
cjuia  huic  conicnfui  &  appro- 
bationi  uon  adeft  patris  volun- 
ras  nafccntc  pofthumo,cum  ig 
B  jiailct  vxorcm  prxgnanrcm 
reiictam prxfumitur  cnim ,  & 
fciuuTct,  ncc  pofthumum  prx- 
teriturum  ,nec  lcgata  rcliclu- 
rum .  Quibus  aftinc  eft ,  quod 
dctacita  fubftitutionc  dicim% 
nam  quandomatcr  eftinmc- 
dio.etii  pcr  exprelfam  cxcluda 
tur,non  tamcn  fubftitutus  taci 
tus  fucccderc  poteft ,  cum  nbn 
repcriatur  hic  adefle  voluntas 
teftatoris,vtvbifupra  Ealdus 
commcmorat,&  nouam  &  mi 
rabilcm  do3  1  inam  dicit,  & in 


Auth.ex  caufa.C.  dc  liber.prae 
ter.dequarc  vidcndus  cft  ipfc 
fialdusin  dictis  locis,Barr.in  d. 
Auth.cxcaufa,  Paulus  Caftrc* 
&  Ialbn  ibidem  Alcxa.  5c  Bar- 
bat.  in  aduitionibus  ad  Bald. 
ibi,&  latifsime  tracratTiraq. 
in  dict.l.fi  vnquam,vcib.Z)ow<* 
ttonc largitus,2.n\xmzx.  r  5  9.qui 
plurimos  rcfert  ,quos  huc  ad- 
lciiberefupcrfcdimus. 

Ncc  folum  cadc  in  cafu  110- 
ftro  ratio  cft ,  fcd  &  longe  ma- 
ior :  in  cafibus  cnim  prxdictis 
voluntas  tantum  patris  rdiftity 
in  noftrovcro  patris  hmul ,  &c 
fauor  familix,cum  ei  fiat  regu4 
iaris  maioratus ,  cV:  prxiuditiu 
illiirrogarcncqucat  confcnfus 
primo  vocati,vtfupcrius  adno 
taui. 

Idtamcn  filcntcrpr^termic 
tcre  nolo.vt  quanuis  citra  con- 
troLieriiam  fit,  maioratui  irrc- 
gulari  filios  aflentirc  no  poiTe, 
iuxta  fupcriorem  dcclaratio- 
ftcmipoircramcn  libcrosprimi 
gradusaducrfus  diiponctis  vo 
Juntatcm,  qui  irrcgularc  pri- 
mogenium  inftituit,  malora- 
tuircgulari  confcnfum  prxfta 
rc .  Et  cft  ratio ,  quia confenfus 
partium  tunc  contra  inftituto- 
tis  voluntatem,&  aduerfus  fta- 
tutum  locum  habct ,  quado  cx 
eo  ad  rei  naturam,&  ad  ius  co- 
munercditur:  licet  alias  nihil 
prodeiIct,cx  dochina  Bart.in  1. 

Ec  5  omnes 
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cmnes  populi,colum.n.ni  m. 
33.verfic  iuxtaft*diclaqu£ro> 
ffdciuftiiia&iurcvbhficiit, 
ftatu  c  ntcs  non  poiTc  tclicrc  fta- 
tutum  a  fupcriorc  confumaiU) 
polTctan:cn,fiadius  ccmmu- 
ncrcdcant.  Quaefanc dc&rina 
confitmaturex  tcxtu  in  cap.  i. 
dcppdis,lib.6.vbiprxlatus  re- 
nuntiarc  potcft  in  piariudiciu 
Ecdefix ,  fi  renuntiando  rcdi- 
turadius  commune.&  cx  tcx- 
tuinl.z.fT.deiniufto  rnpto,& 
Lhac  conJ  uirii  s  ima  §  .U  cuis  au 
tcm.C.dc  tcftamentis,vbipri- 
mumtcftamctumtollitur  pcr 
lccundumminus  Jcgitime  fa- 
ch-m ,  quando  per  illud  ad  ius 
commune  i  c  d  it  ur.quia  funt  in 
ftituti  vcnicntes  ab  intcftatoj 
alias  fccus .  Rurfus,  cuia  ctiam 
iji  corrcttorijs  lkitacft  cxtcn- 
ilo,quado  pcr  c:  m  ad  ius  ccm- 
mune  reucrtimur.gloiT.in  cap. 
ftatutum ,  vcrb.  numerandtm, 
dcprxbend.libr.6.1atc  Anton. 
dc  Butrio  in  cap.olim  tibi,in  fi- 
ncper  textumibi ,  vbi  Panor- 
mitanus  3  .notabili ,  dc  verbor. 
iignifi.  Albert.  Brunus  in  tra&. 
ftatutorum  muliercs  concer- 


jicntium,artic.7.qua:ft.a.  Fclk 
nus  in  cap.cum  cmncs,a  num. 
3.  &  in  cap.  cum  acccfsiflent,  a 
r.um.6  Ac  conftitutionlbus.Sil 
4ia  nuptialis  in  poftcriori  partc 
a  nu.  1  Juculenterquc  &  ih  indi 
uiduodifleruitTiraqucllus  dc 
iurc  primogeniorum,24.quc£ 
a  num.5.qui6mninbinfpicide 
bet,in  hanccnim  partcm  pro- 
pcndct.Ego  vero  obrei  difficul 
tatcm  non  fumaufus  mcum  iu 
diciuniintcrponcrc',fciocnim, 
sd  ma-oiatumvocatosno  pof- 
lc  ordincm  Jucccdendi  muta- 
rc,vt  prardiximus,  &  probatur 
in  cap.  1  .in  princip.defuccefsio 
ne  fcudi  ,ibi:  Ordinatione  dcfun- 
£it  w jiudo  wamrttcfvelrvalcnr 
/rl.fiancgator.fl.deadoption. 
v  c  1  ii  c  ul.  car  t  ci  i  m,ib  i :  Quia  non 
ndicto  etusad tum ftrucnit.  l.cu 
filiusfrmil.  fl.dc  milit.tcfta.ibi: 
Quiabduditattyuidtm  fua  mi- 
les  y  o».  *velit  fuljiitutitmm  fo 
ctrc  fottji ,  Ttum  alttnum  tus 
tcllncnopotffl.  PeraJtainl.vnu 
ex  f:milia.$.u"  de  Falcidia ,  nu. 
^.ff.dc  lega.2.  Wolin.lib.  i.cap 
8.numc.  21.&  34.Pcregr.dch* 
dcicommif.art.52.num.5»4. 


i  7.  . 
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SYMMiURIzA  CiAPlTlJ  XXXV% 

1    %  4r  Oi\JV 0  <vltimo  poffcfforc  ,poffcfsio  maioratus in fi. 
J  y  I     quentem  ingradu  legis  minifterto  transfcrtur ,  quanuis 
*  mfansfitfuriofus^yfcnsjgnoranstftjmrvtero. 
a  Quando  ad acquirendam  poffcfsionem  non  requtrttur  ablus  acquiren 
ttSyfid  cx  lcgaliproutficne  transferturtnon  ejt  ncccffaria fcieaa  illtus 
inaMcmtransfertur. 

S  PofcfsiolegtsTaurincnfisdatiuaeftlcgisfatlo^  nonhcminis,  cfta 
realts  ft)  <vcra pojfcfsto. 

4  Lcgis  reJpeclufimpcrfuccefformaioratu^certuscs7tcumfine/offefi 
forc  nccpermomcntumconfislercpoffet. 

s  Siabfinsjnaucmlegalispofcfiiotranflatae^^ 

henftonem  atluaiem^ fctentiam  ^vacationis  maioratus,  an  Tcnu- 

ta  compcterepofsitfiauentttn  gradu. 
Declaratur  textus  in  I.  s.tit. ? Mb./.Compilationts. 
7  Q^anHisadtranfiaticncmpoffcfiontsnSfitncccfariafcientia  illius 
mqucm  transfcrtur>ncc  eius  acccptatto:adhcc  tamcn^t  rcmcdtum 
Tenuu  fcquentt  mgradu  compctat.acceptattonc  opus  csl. 

5  V ■  quts  dtcatur  fcqucns  tngradu  njlttmt poffcfforts,  non  folitm  dcbuit 
pofsidcre  cx  lcgaltjaSloffed  cttam  cx  cttisfaclo  %)  apprehenfione. 

9  Succefsto matoratus duplicitcr conjlderatur.rcsjctlu fiiltcet turisfuc 

cedcndt  ^  rcsfecluremcdij pofcfcrij ,      turifdttltonis  fuprcmi 
•  fanjiiu.  ...... 

10  AdTenutamproponendam  nonfufficitqualitas^verifucccfforisfed 
<vt  <vcre  ailu  apprchenderit pofefsioncm. 

j  1  Dtffcrentta  conftituiturjnter  Itnea  ad  acqutfitionem  iuris primogeni. 

mter  lineam  ^Vttimi pofcforis,ad  altquem  iuris  cfct~lum'. 

12  Lincamnonefficit  nifiquiatlujucccfsit. 

;//  VtTenut* beneficiumcompctat,rcqutriturmors  <vltimi poffcfforis* 

quiaclualitcrpofstdebat. 
14  JJnea  nunquaminctpit  nifiahilloqui  fuccefsionemoccupat:ft) o*L 

cupatio  dictturper  Juccefsionem  atlualem ,  non per  legale  nomen 

fuccefforis.       \    ••  . 

//  yeruemrenondicitur,nifimanutcntione$)  apprchenfione. 
JlT  Declaratur /cx  4o.Taur. 

17  W# 
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;  7  Nepos  non  fuccedit  in  matoratu patrispramortui ,  fed  in  maioratu 

auiper  reprdfentationem. 
i  S  Succejfor  in  iure  non  dkiturtquiac~iu  nonfuccefsit. 
j  p  Etiamfi rverus  fuccejfor  afiu pojfefstone  nm  apprehenderit,eo  mor- 

tuo,Tenuta  proponipoteft  ab  eo  quifuccedere  contendie. 
20  Tojfefsioqudtransfertur^ahfquenjlla  diminutione  transfunditur, 

Itcct  diuerja  fttabea  qu* penes  defunclum fuit, 
»  i  Tojfefsio  magit  eft fatli,qudm  iuris. 

2 2  Ex lege  +j.Taurt potius turts,qudm faSti pojfefsio eft, 

23  Verus  fucccjfor ,quan»is  non  agnouertt  maioratum  ,iujlus  pojftffor 
conftituiturextranftattonelegalijproximitatem^  ftfgradum  facit 
fucccjforibus. 

*4  Sequens  in gradu  licct  recufet  acceptare  maioratum,non  njtique po- 
teil. 

M/  Tenutd  remedtum  competit morte njltimipoffeJforis,etiamfi  aclua . 

/// pojfejfor  non fuerit. 
2<f  PoflcfsioquAtransfcrtur,aneademfit,quamhabebat  vlthnuspof 

feJfor,an  njero  diuerfa. 
9  7  Legafts  t  ranflatiofufficit,abfque  atluali  apprehenftone ,  njt  *vlti- 

muspoffejfor  conftttuaturilUjn  quem  lex  tranftulit,quanuis  ipft  ig 

norauerit, 

sS  Pojfcfsio  qua  transfertur  ex  ftatuto  3  requirit  njokntatem  acqui» 

rcntis,  .  •-  v 

29  Ex ftatuto  Qy1  confuetudine  ciuilts  tantum  transfertur pojfefsio ,  no 

<vcro  naturalts. 

3  o  Acceptatio  ft)  njoluntatis  declaratio  in  maioratus  fuccejfore,  quoad 
\  fruftusftf ]  cmolumcMarcquiriturtMntammquoadiuris  ejfetlusS 

3 1  DoUrtna  <Jlfat  ienci  dcclaratur» 

32  Ttraquelliopiniodec/aratur.     •  •     »   ■  .  x  x 

33  Succejjor  maioratus  praiudicium  non  potefl  inferre  fequentibus  in 
gradu, 

34  Vltimus pajfejfor quis  dicitur,quauisacceptare  maioratum  recufet^ 
fg)  cxprejfeeirenuntiet. 

3j  Si  maioratusfucccjfor  eum  reJpuat,anpoJfefsiocotinuetur  ab  eo/vd 
;  .  dpradecejjore.  > 
30-  Hcnefictum  ftatutinon  confertur  in  inuitum  ,Jicut  bcneficium  lcgis 
TaurL. ;  . 

>  7  8"j  maioratui  renunti*iserit>cius fruftibus priuessurjnon  tamcn  de- 

fmet 
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Jinet  ejfe  fuccejfor\$)  eiusperfifu  tatid  habetur,  ft)abea  proximt* 
tasregulatur. 

//  AdTcnutamprQponendmfiffititfultimum poffejforem  mortuum 

,  ejfequanuis  njacationis  maioratus fiiemiam  non  hdbutjfet. 
)9  Verba>Tencre,$)  Pofsidertjntelbgt  dcbcnt  ficundum  condttionem 
.  perfin4,$}  rciyualitatem» 

AN  MORTVO  ILLO,  IN 

quem  poflefsio  tranflata  eft  >  antequam 
a&ualem  bonorum  maioratus  poflcfsio* 

nem  apprehendiflet*Tenutaeremedium 
competere  pofsit  fequenti  in  gradu ,  5c 
quis  hoc  cafu  fcquens  in  gr  adu 
dicatur. 


CtAPV^  XXXV. 


OKORVMmi 

loratuS  ciuilem  Sc 
haruraleni  poflef- 
fioncm.mortuo  vl 
timo  maioratus  poltcllbre ,  in 
fcqucntcm  !n  gradu  lcgts  miiu 
ftcrio  cransferri  *  qilauis  infani 
fi{,funofus,merttecapcus,  ab-» 
fcns,&igrior3ns,&  in  vtcro  co 
fticucus  i  fatiscomperrum  eft, 
Ec  cft  ratid,  rtam  cum  ad  acqul 
rcndam  poflcfsionem  nulluS 
aitus  acquirencis  requiracur< 
fed  ea  folum  cx  legali  prouilio^ 
nctransfcracur,Confcqucs  cfti 
v  t  nihil  imcrfic,an  illc  in  qucrfl 


transfertur,pra:fcns,vel  abfen* 
fitj  intcllcdcum  habcat,  vcl  co 
carcac ,  Vt  latifsimo  fcrmonc 
prolcquitur  Anton.Gom.  in  L 
45  .Tauri,hum.  1 1  ii  Molin.  de 
primogcn.lib.^.cap.  1  2.nu.  14. 
^  H  xc  enim  poifcfsio  datiua  cft 
lcgis  fadtb,&  non  hominis.iux 
ta  Bald.dodiina  in  Rubricade 
caufa  poflcf.dc  propric  h.  13.  & 
cft  realis  6c  vera  jioflHsio.vt  C« 
pediximus,ac  fi  rc  actu  Sc  cor* 
pore,a  vero  fuccCflbre  maiora- 
tus  apprchehfa  f  u  i  ifcc ,  v  t  probt 
tur  in  cap.contingit.de  dolo  &  g 
con  t  u  m .  ibi :  Vcrus  cmlittsatur 

elapfi 
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clapfo  anfto  pojfejfor ,  vbi  Bald. 
nocat  num.  i  .&  probat  tcxt.  in 
l.raptorcs.C.dcEpifc.&  Cler. 
Idcoquc  cum  fit  lcgis  poflef- 
fio,  &  prxdictx  Icgis  rclpcccu 

4  fuccclTor,fcmpcr  ccrcus  fitl.cu 
quidam.^.fuumhxredem.  ff. 
dc  acquir.ha:red.&  maioratus: 
necpcr  mometum  finc  poflcf- 
ioreconfiftcrepofsic,ftatim  in 
vcrum  fucccflorcm  prxdic"U 
poflcfsio  transfcrtur,  cjuanuis 
abfcns  fic,&  prorfus  ignoret.  1. 
apud  hoftcs.C.defuis&  legici. 
iDiiQuocafu  mortis  fcienttanon 
pofiulatur  1.  fi  arrogator.  fF.  de 
adoptionib.docetBald.  in  |.  fi 
fratiis,num.6.  C.de  iurc  delib. 
&  in  dict.l.fi  arrogator.num.  j. 
yctCi.Secundo  vppono,\bi  Iaf.  n. 
1 5.Cornc.in  dict.l.fi  rratris,nu. 
4-&  pluiibusrclatisccnfcc  Ti- 
raqucl.in  tracfcdcmortc.^.par. 
declaratione  6.nu.  io.  idcm  2. 
parc.dcclaratio.  17.  pcrtotam. 
MoIin.lib.3-cap.  1 2.nu.2c.Mic 
tcs  i.part.qua:lt.24.nu.27.  Pi- 
ncl.in  1. 1  .C.dc  bon.matcr.  1  .p. 
numc.  36.&aniccosdo£tccx- 
pllcuit  Paul.in  l.vltim.num.  3. 
tf.dcacquircn.hxredit.  Alcxa. 
confi.io.nu.4.1ibr.  1  .&  fuit  do- 
Ctrina  originaria  Cyni  in  1. 1  .cx 
nDm.i.C.deadulc.&  obfcruat 
Matlen.in  l-8.tit.7lib.  5  .Copil. 
^*lollLi.num.24.&  25. 

j  Quofuppohto.quxftiocft, 
ii  abicns,in  qucm  legalis  potfcf 


rcmcd.poflclTor. 

fio  tranflata  cft.moriatur  antc- 
quam  ac"tualcm  &  rcalem  pok 
lefsioncm  apprchendiflec,  & 
habuiflctfcicntiam  vacationis 
maioratus,an  Tenuta  compew 
tcre  pofsic  fequentl  in  gradu. 
EtTcnutam  hoc  cafu  compe- 
"tcrenonpofTcfatisprobari  vr- 
detur  cx tcx.in  di6l.L45.Taur.* 
alias  1. 8 . ti c. 7. lib r. 5 .  Copilatio. 

6  in  qua  ita  fcriptum  cfiiMand* 
mosytfuc  las  cofas tjue  fbndtma- 
yoraz.goiaora  fcan  ^vtllasji  for- 
tcdez.asj)  de  otra  tfualquiera  cali 
dad  qut  ftan ,  mutrto  tl  ttntdor 
dcl  mayoraz,go^  lutgofin  otro  a- 
clo  dt  aptthenfionfft  trajpajft  /a 
poffefston  ctutly  natural  en  tlfi- 
guiente  cngradorfuc  fegun  la  dtf 
pofiaon  dcl  mayoraz^go  dtuitrt 
fuctdcr  en  tlsaunqut  aya  otro  to- 
mado  la pojftfsion  de  ellas  tn  *vi 
da  dtltenedor  delmayoraz^go , * 
tl  mnerto  y  0  cl  dicho  tentdor  lc 
aya  dado  la  pojfefsion  de  effas. 

7  Ex  quibus  vcrbis  elicitur  ,  vc 
quanuis  ad  cranflationcm  pof- 
fcfsionis  ciuilis  &  naturalis  no 
fit  ncceflaria  fcientia  illius  in 
quem  transfertur ,  nec  eius  acr 
ceptario >  latc  Mieres  in  toca  * 
quxft.  1 3 .part.  5 .ad  hoc  tamen 

g  Vtremcdium  Tcnutac  compc- 
tat,  acceptatione  eftopus,  & 
a&ualiapprehenfione  bonoru 
maioratus,eorUmquc  infiften- 
tia,vcaperiatur  edictum  in  gra 
du  fcquenti,  &  Tcnuta  abea 

propo- 
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proponipofsitjquafi  fitfcnfus, 
vt  ad  hoc  vtquis  fitfequens  in 
gradu  vltimi  pofleflbris ,  no  fo- 
lu  dcbucrit  prxdiwtus  vltimus 
poflcflbr  pofsidcre  cx  lcgali  fa- 
dto  &  tranflationc  ,  fcd  ciiarri 
cx  eiiis  facto ,  &  actuali  apprc- 
hcnfionc.Siprxdic~taenim  Jex 
8iuncta  1.9.1cquenti,quc;  reme 
dium  prxbct  legi  prxccdenti, 
&  ad  eius  cxecutionem  lata 
fuit ,  vt  cius  vcrba  oftcndunc, 
lcgali  tantum  poflefsionc  con- 
tcntaeflccnon  totics  rcpeterct 
vcrbum  illud,  muerto  el  tenedor 
del  mayoraz.£o;Cc  illud  ,  en  rui* 
dadei tenedor,te  rurfus ,  o  el  dt- 
cho fm«/or,(£^.Qu£verba  in- 
dicatiua  funt  ipflus  adualis  de- 
tcntionis,&infiftencix  rci,ad 
hoc.vcbcneficium  prxdictoril 
iurium  competac.-argunurexc. 
inl.i.J.lin autcad  dcficiencis. 
f  C.decaduc.coll.Cui  doctrinx 
furTragacur  ,  Ci  animaducrta- 
mus ,  liicccfsioncm  maioratus 
duplicitcr  confidcrari  dcbcre. 
Aut  enim  confideramus  eam 
rc/pectu  iuris  fucccdcndi  j  quo 
cafu  fufficit  qualitas  vcri  fucccf 
foris ,  Iicct  ignorans  fit  delacx 
fucccfsionisrnam  cum  lcx  cam" 
deferar,&  poflefsionem  tranf- 
fcrat,non  rcquiritur  fciencia  ip 
fiusfucccflbris,  qui  ftatim  abf- 
quc  cius  facto,pofldIbre  vlti- 
mo  mortuo ,  poflcflbr  confti- 
tuitur.vt  fupra  oftcdimus.  Aut 


confidcramus  prxdictam  fuc 
ccfsione  rcfpcctu  rcmcdij  pof- 
fcflbrij  Tenuts ,  &  iurifdictio- 
nisfupreml  Confilij  j  tuccnim 
rcquiritur  actualis  apprchcn- 

to  fio  vltimi  pofleflbris,nec  fuffi- 
citqualitas  veri  fucceflbris ,  fcd 
vt  vcrc  actu  in  maioratu  fuccef 
fcrit,vt  comorcuO,  prxdictum 
Tenucx  rcmedium  compctc- 
rc  pofsit  fequenri  in  gradu : 
quod  ita  vidccurferirireMoli. 
lib^.cap.^.riurn.^.ibi.o^c» 
ius  affumpti  rhdiorcmcomproba- 
tionem  conftderdndum  efi ,  quhd 
matoratus  fuctefsio  dltero  de  duo 
bus  modts  conftderari  debet.  Pri* 
mot  quatenus  fittd  primogenito, 
Jiatim  cum  hafcitur  ,  in  habitu 
eadem  fuccefsio  acyuiritur.Stcu- ' 
doyCum  tam  mortuo parente,rea- 
liter  atlualiter  J\bt  defertur, 
atjj  ab  ipfo  apprehehdttur .  Quo 
relpicit  BellamcrX  dccif.  723. 
num.itf.&opinio  Molinxvbi 
fupra,num.35.dum  confticuut 
diffcrcntiam  intcr  lincam  ad 
acquifitioncm  iuris  primoge- 

i  i  niturxjquocafu,quiprimona 
tus  eft,linca  primogenici  cofti- 
tuit  intcr  fc  &£  llloSi  qui  ab  ipfo 
dcfccndunt,cumpcrpetua  cx<« 
clufioric  fecuridogeniti,&:  cius 
lincx,dum  prima  fupercft :  fc- 
cus  vcrb ,  quando  ad  alios  cffc- 
ctuslinexconfidcrario  habcn- 
dacft-,nam  tunclincamnon  ef 
fiat  nifiillcquiactu  fucccfsir. 

Quibufi 
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Quibus  acccdit,nam  quando  1  j  cnimtext.  vt  non  folum  perti- 
1  lcx  poflcfsioncm  transfcrt,qua      ,ccat,fcd  &  pcrucniacjpcrucni 


uis  quoad  cam  pofleflbr  fit  cer 
tus.l.ornamentorum.  ft.de  au- 
ro&  argcnt.  lcgac.  quoad  nos 
vcro  polfcflbr  inccrtus  eft ,  do- 
nec  fencentiam  habeat  ,a£tuvc 
pofsidcat.  Ad  hoc  itaque  vt  Tc 
ruirc  bcncficium  &  remedium 


reque  ad  aliquem,in  iurc  non 
dicitur.nifj  manutentione,  8c 
apprehenfionc.l.  qui  concubi- 
nam.^.cum  ita,in  a.fF.  de  lega. 
^.l.nomcn  filiarnm.  §.  vltimo. 
ff.de  verbo.fignifi.  ibi:  Hakre> 
ficut  perucmre,cum  ejftclu  acct- 


US  qi 

ius  inccrtum  non  habcbac ,  fcd 

•  -  ■ 

proa&uali  poflcflbre  abomni- 
busfuitcognitus,&non  iuris 
intcllcctu.Et  hoc  eft  quod  pro- 
prie  fignificanc  vcrba  illa  lcgis, 
JMuerto  el  tenedor  del  mayoraz^ 
4  R°»t/C'^  Huc  pcrtinct  quo  cj  dc 


3  compctat ,  ccrti  cflc  ncccflario  1  6  piendumejl.  Nccprxdi&is  rc- 
dcbcmus  dc  morce  illius  qui  fragatur.l.4o.Tauri,quaconfti 

tutum  eft ,  primogenitu  prx- 
mortuumantequam  a&uaJiter 
fuccedat,tranfmittcrc  fuccck 
fioncra  ad  ncpotcm  fufficere 
iraquc,  fucccdcrc  ipfo  iure, 
quanuisaftu  non  fucccflTcrit,vc 
Tcnutae  interdiaa  poflcflbria 
Iineadicicur,quxnuquamin-  17  compctcrc  pofsint.  Rcfpondc- 
cipit  nifi  ab  illo ,  qui  fuccefsio-      tur  cnim ,  ncpotcm  in  cafu 
jicna  occupat:  vt  probat  tcxt. 
ybi  onmes,dc  fucccfsione  feu- 
di,&  in  cap.  i.de  fucccfcio.  fra- 
trum,vel  gradibus  fucccdcn- 
tiu,in  fcudis,  ibi:  ^Mortuo  enim 
co  (jut  benefcium  tcnebat ,  ftjc. 
Quxverbafimillimafunt  no- 
ftrse  legi  Tauri,ibi:A/«f  r/0  el  te 
nedor>ft)c.  Ec  manifeftc  infi- 
nuant,lincam  occupari  dcbcrc 
pcr  fucccfsionc  rcalcm  &  aclua 


ftro  non  fucccdcrc  in  maioracu 
pacris  prxmortui.fed  in  maio- 
ratuaui,per  rcprcfcntationcm 
fciliccciuxca  tcxcum  in  § .  i  tcm 
vctuftas,de  hxrcdita.qux  ab 
inteftat.dcferunt.  ibi :  Inlocum 
patrts  fui  ad  fuccefsionem  uui 
fftinjocat.  Ius  icaque  reprx-. 
fcmationisidcfficit,non  ver.o 
lcgalis  poflefsiojcumhxc  nun 
quam  apud  pacrem  fuiflet. 


lcm,&  nonpcrlcgalcnomcn  ,g  Acccdit vkerius pro  fupra-i 
fucccflbris;cum  linca  in  maio-      divcaopinionc ,  nam  fucccflbr. 


ratibus  non  conftituatur  nifi 
per  cos  qui  a&ualiter  pofsidct: 
dc  quo  cft  tcx  .in  cap.  1  .dc  natu. 
fuccefsio.fcud.  ibi :  Ad <\uorum 
rvmmfcudumpcruemtjz<\\i\\\x. 


in  iure  non  dicitur,qui  actu  n  o 
fucccfsic.l.3.J.fiquisica.rT.  dc 
hxrcd.infticucn.cxqua  hxrcs) 
non  dicicur  iUc  qui  fc  riptus  dc. 
vocatus  fit,  fcdqui  a#u  fuccc- 

dir, 
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dit,&  cum  clfettu  adit  hxrcdU 
tatcm.vt  pluribus  firmat  Alcx. 
coni.  1  .nu.6.1ibr.  i  .&  fatis  pro- 
bat  Li.fi  fcd  ctii  iinc  fui.  rf.  ad 
Tcrtyllian. 

Sed  quanuis  prxdicta  non 
leuitcrvrgere  vidcarur,&  hac 
priorem  ientetiam  admodum 
iulciant,opinortamen,etiamfi  1 
verus  iucceilbr  actu  poileisio- 

19  nenonapprchcndcrit,&qua- 
uimuisipic  maioratum  vacaf- 
fc  ignorauerit,  nihiiominuseo 
mortuo  ,  Tcnutam  proponi 
poirc  ab  co  qui  fucccdcre  in 
prxdicto  maioratu  contcndir, 
tanquam  proximior  prxdicu* 
vltimi  ignorantis  poilcilbris. 
Na  c  x  decifione  lcgis  45 .  Tau- 
ri.vrraqucpoilefsiOjvltimopof  2 
feilbre  mortuo ,  transfcrtur  in 
verum  fuccciTorem ,  etiam  ab- 
fcntcm  &  ignorantcm,  vt  fupe 
riiisollcndi,  fiueipia  pollcisio 
apud  vltimu  poikilbrcm  fuc- 
rit  tcmporc  mortis ,  vt  regula- 
ri  cr  euenir,fiuc  alius  rcsmaio 
rauus  pofsiderct:hxc  cnim  ter- 
tij  poircfsio  ad  dctcntationcm 
taotum  rcducitur,  &  ciuiiis  & 
naturalispoflefsioauocari  non  1 
potuit  ab  vltimo  poflcflbrc ,  & 
idcb  cx  lcgis  fa3o,illo  mortuo, 
transfcrtur  in  fequetcm  in  gra 
du,cx  traditis  a  Gome.  in  dict. 
L45.num.17-M0lin.lib.  3  cap. 
i2.num.i8.&  i9.Mieres parc. 

io  j.cu4xft.i3.pcrtotam.  Exquo 


infcrtur,hanc  maioratus  poflef 
fioncm  ( licct  diucrfam  ab  ea 
quxpcnes  dcfunftumfuit)abf 
quc  vlla  diminutione  transfer- 
ri  in  illum,  quiex  maio.-atus 
difpofitione  fucccflurus  eft :  ad 
cuius  poilefsionis  acquifitione 
illius  acceptatio  ncceilaria  non 

1  fuit.Namquanuis  poflcfsiofic 
potius  fa£ti,quam  iuris ,  prop- 
tcractualcm  apprchcniioncm 
qux  in  ca  rcquiritur ,  vt  fic  in- 
tclligatur  tcx.in  I.i.$.adipiici- 
mur.rF.de  acquiren.  poflef.  ibi: 
<iAdtptfctmur  autem  pojfefstone 
per  nos  mettpfos,&c  ibi :  Ea  emm 
rem  faEttjton  turts  effe ,  &  in  §. 
fi  vir  vxori,  ciufdcm  legis ,  ibi: 
Quoniam  resfattttnfirmart  ture 

2  ciutlinonpotefi.m  terminis  ta- 
menlcgis^^.cx partc  fucceflb 
ris  maioratus,potius  iuris,  qua 
fadipoflefsioclbineocnim  rc 
quiritur  iusdunraxat  fuccedc- 
di,cius  tamcn  factum  ,  quod 
alioqui  deiiderabatur,  lex  fup- 
plct ,  &  ipfum  ignorantcm  & 
abicntcm ,  poilcilbrcm  conili- 
tuit.  Qua  do&rina  ficintellc- 
cta.qux  vcrifsimaeft ,  necefia- 

3  ribfatcridebcmus,vcrurhfuc> 
ccflbrem,quanuis  non  agnouc 
rit  maioratum,ncc  fciuerit  fibi 
dclatum ,  mortc  tamen  vltimi 
pofleiTbris  iuftum  poileflbrcrn 
conftitut,proximitatemquc  & 
gradum  raccre  furceflbribus, 
ita  vt  fi  antcquam  actu  apprc- 
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hendcrit,  decedac ,  proximtcas 
abco,canquamabvlcimo  pof- 
fcflbrc  regulecur,  non  camen 
ab  co  qui  illu  pr^ceQicPro  quo 
confidcro  exprcflam  decifionc 
texcus  in  l.fi  infanci.  C  dc  iure 
deliberadi,  vbi  probacur,fi  hx- 
redicas  alicui  infanci  &  ignora 
ti  dclaca  fic,  &  talis  infans  dcce 
dac  hxrcdicace  non  adica ,  prx- 
diciam  hxredicacem  &  plenu 
cius  dominium  cenfcri  ipfo  iu- 
requxficum  infanci,&  cranf- 
micci,&  quxri  poftca  ipfius  p* 


rcme&poffeflbr. 

part.^.vcrb.poffefsion,  fchol.a. 
quxft.6.&  jAbv.Sedqutdft  tfie, 
m  etuem  ex  lege  transfertur  pojfef 
fio ,  moriatur  ante  apprehenftone 
realemfan  tranfmittat  in fcqucn 
tem  ruocAtum  t  Et  rvidcbatur 
quod  nonjxdstlo  <Baldtfuperiks 
relato .  Vtdetur  tameny  quodau- 
thoritate  Ugisnon  eadem poffef 
fio  numcro ,  qudfuttprimodela- 
ta,fed  alta  transferatur  in  fequc 
t-cm  %ff)  ftcnon  efi  opus  traclare 
dctranfmtfsione.  Etprxdictum 
in  gradu  fequentem  ,  proxi- 


tri  fupcrllici.bcncficio  illius  Ic-  micacem&gradum  faccrc,li- 
gis.  Ergocodcramododicen-      ccc  non  accepcaueric  maiora 


dum  eft  in  cafii  noftro,  ex  lcgis 
Taurincnfis  bcncficiociuilifsi- 
mam  poflc&ioncm  qucri  vcro 
fucccflbri  raaioratus  ,  cciamfi 
abfcns  fic,&  prorfus  ignorec:  fi 
moriacurqucancc  fcicncia&ac 
cepcationem,tranfmitti  prxdi 
clura  maioratum  in  fequcccm 
ingradu  ci  proximum:qux  fa- 
ne  decifio  in  terminis  indiui- 
dualibus  noftram  fencentiam 
probac:&ccnfcc  Grcgor.  Lop. 
in  l.^.cic  i.par.xicholio  i.&  in 
L3.citui.i3.part.tf.glo.  i.vcrbo, 
mugeres,vttCic  Scdponc  retento 
eodcm  thcmatc^uxd.  i9.\b\:Et 
rutdctur  tunc  diccndum,qubd fuc 
cedat  foror  minor  iure  fui  filij 
mafiuli  qui  dcfunBus  efit  cx  quo 
ficundmwzfcritatem  natura,ma 
ioriaiam  tranfiuit  adillam,  & 
in  indiuiduo  doccc  in  I.7.  tit.4. 


tum.vel  cx  co  conftat,quia  qua 
uis  ipfc  fcirct,&  acccptarc  recu 
faflct,vt  non  ab  ipfo,  fcd  a  prx- 
dcfuncto  proximitas  regularc- 
tur.non  vciquc  poflct;  ciim  ius 
primogcnicurx  cedi,  fcu  rcnu- 
«iari  nequeatin  fucceflbris  prx 
iudiciu,vt  probaturin  1.  fi  mu- 
licr.  § .  cx  afle.  ff.  dc  iure  dotLl. 
quotics  ab  omnibus.C.defidci 
com.&incap.i.J.hocquoquc 
defucccffcud.traditMolL  Jib. 
1-cap.tf.nu.4j.  Necenimper 
fupcriorcs  in  gradu,  fequentiu 
cauCi  lxdi  dcbct,vt  decidic  tex. 
inl.peto.f  fratre.ff.dclegat.  2. 
Na  quaquagencrale  fit,vc  quis 
po&ic  rcnuntiare  benefido  in- 
du&o  in  fauorcm  ipfius.vt  latc 
Do&ores  in  I.fiquis  iq  cofcribc 
do.  C.  dc  pa&is,&  de  JEpucop. 
&Cler.vDiAlbcricusanu.3. 
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&in  i.par.ftaturorum,qua;ft. 
1 8.  Bald.  in  1.  fi  finita,in  princi. 
pcr  illura  tcxtum.rT.de  damno 
infe&o,&  ibi  Bart.a  num.  i .  & 
in  indiuiduoprimogcniorum, 
iuri  primogcniturx  rcnuntia- 
ri  pofle,  peripicuum  fit ,  cx  iu- 
ribus  vulga.in  cap.  i .  §.  prxte- 
rca  ii  illc ,  quibus  modis  feud. 
amittatur,&  in  cap.  quam  pcri 
culofuni^.quxft.i  l.ficut.J.fi 
voluntatc.fT.  quibusmod.  pig. 
vcl  hypot.  fofui.  1.  mater.  $.  fi 
autcm  poftea.C.  dcreivcndic. 
doccncglo.in  dict.$.praucrea, 
vbi  fcudiftx.  Bald.  conhl.  275. 
lib. 2. Marti.Laud.de  primogc- 
nitura,tit.  Qu*roan  prtmoteni- 


fcud.March.Bald.confil.  3  8s>.a 
num.f.lib.i.  Pro  quibusconfi- 
dcro  tex.in  cap.Tiiius,fi  dc  feu 
do  fuer.  controuerf.  vbi  vafTal- 
lusnonpotcftin  praeiudicium 
proximiorisagnati,feudum  ce 
derc  agnato  remotiori,  licct  in 
fui  iplius  prxiudicium  pofsir, 
vbi  omncs  notant ,  fic  traclac 
Iaf  in  I.is  potcft,  a  nu.  1  o.  ff.  de 
acquir.h.xr.Tiraquel.vbi  fupr* 
ficintradat.rctracl.tit.  i.J.  1 1. 
glof.6.num.  14.&  §.*<J.glof.  2. 
num.3-&  did.  §.  1  i.gloi.6.  nu. 
2i.qui  innumeros  aucToreshu 
ius  opinionis  rcfert  ,quos  hic 
aceruaum  colligcrc  ,  confiliu 
non  cflet. 


fjM.Hoft icnl.in  cap.licec,de vo  1 5  Qiiibus  fic  confticutis ,  confc 
to.Iaf.inl.quxdotis.verfi.  tcr-      qucns  neccflarium  cft,  mortc 


tid  quasi  itur.ff.folut.  matnmo. 
Iacob.a  Sancto  Gcorgio,in  l.cu 
antiquioribus,5.qua:it.C.dciu 
redclib.Dccius  confil^Ss».  pcr 
totum,alia  glo.  in  cap.  u  verb. 
confinttentibu^  agnati  vcl  fi- 
lij,plcne  Tiraqucl.de  primogc 
nijs,qua;ft.24.vfqucad  30.  qui 


s  ipfam  poflcfcione, 
qux  de  vltimo  poiTctfbr 
qucntcm  maioratus  fucccijbre 
ni  adftipulantes.  Illud  tamcn  xc  transfcttur,ranquam  candem 

abfquc  difcriminc  verum  cft,      fubftantia  &  qualiratc  cum 

•  l*  J;  •  -  — .   l-i  ••  JXlL- 


iftius  vltimi  pofleflbris ,  qui  le- 
gis  minifterio  poiTedit  „qilauis 
aclu  poflefsionem  nonapprc- 
hcndillet ,  Tenutce  remcdium 
fequenti  in  gradu  competerc 
~it  ratio  cft ;  nam  aiJ t  coh- 


in  priiudiciu  rcnuntiatis,pne- 
diclam  cefsionem,&  renuntia- 
tioncm  valcre:  In  prc/iudicium 
vcro  fcquends  in  gradu,  irrita 
eflc,vt  cxpreiTe  voluic  Ioann. 
Andr.vbi  fup.in  di&.cap.  licet. 
Card. Alcx.in  cap.  1 .  ad  fin.  de 


illa ,  quam  vitimus  maioracus 
poiTcflbr  habebat,vt  arbirratife 
ttlic  Baldus  in  Authen.  dcfun^ 
cco.num.*.  C.ad  S.  C.  Tertyl- 
lian.fic  in  Rubr.dc  cauf.  poiT& 
propriccnum.  1 1.  Tiraqucl.  in 
trach.de  morte.  * -par.  dedara- 
Ff  2  tio.i. 
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tio.  i  .n.j.\bi:Certe  ex  boc  apertif 
jimc  mteUtritur,  eandem  ejjc  de- 
fimbh  ft)  btrcdis pofl  mortem  il- 
lius  pojfefsione\alioquin  non  tran 
jirct,fiue  conttnuaretur  ea  pojfef 
jio  de  nmo  ad  alterum ,  tlla  co 
tinuatio  tjiue  tranjitioprdfuppo- 
nit  eafdem  qualitates  tn  reconti- 
nuata.  Aut  confideramus  prx- 
dictam  poflefsionem  tanquam 
nouam  &  diuerfam  ab  illa.qua 
vltimus.  maioratuspoflcflbr  ha 
buit,vtcenfuit  Anto.  Com.in 
J  ^^.nu.i  i^.Molin.libr.^.cap. 
i  z.nume.zz.vcrfic.  Sed  'Vertus 
efiy  vtroquc  cnim  cafu  nccefla- 
ria  nou  cft  apprehenfio  illius 
cui  dcfcrtur.Lcx  enim  4f.Tau 
ri,abfquc.prxdictaappreheTio- 
nc  ciuilcm  &  naturalcm  poficf 
fionemtrasfcrt,  vtcxca  patct, 
&  fupra  probaui  j  lex  tamcn  9. 
tit.y.lib.j.Cbpi.quxdc  Tenu* 
ta  loquitur(vt  rcpctitumcxtar, 
&  cx  cius  initio coftat)  ad  exe- 
cutioncm  ipfius  ciuilis,&  natu 
ralis  poflcfsionis  a  legc  Tauri- 
nenfi  trallatx  latafuit:icquitur 
x  7  er£0j  adhocvtlcgis9-bcnefi- 
cium compctat,  non  eflc  opus 
apprchenlionc  a&u,&  acccpta 
tione  fucccflbris ,  fufficcrcquc 
ipfam  Icgalcm  tranllationcm, 
vtvltimus  poflcflbrdici  queat 
ille,  in  qucm  Iex  tranftulit,qua 
uis  ipfc  ignoraucrit  legis  bene» 
ficium  &tranflationcm ,  quo- 
modocunquc  enim  prxdi&aL 


4y.poiTefsionem  transferat,prc, 
dictalcx9.hanc  tranflationcm 
cxcqui  dcbet.  Imo(altiusrcm 
erigendo )  confidcro ,  fccurius 
polfefsionem  transferri  in  fe- 
qucntcm  in  gradu  illius,qui  vc 
rus  fucccflbr  fuit ,  licct  act  u  no 
apprehcndiflct  poflcfsionem, 
quamfi  animo&  corporc,& 
actu  cam  quxfiuiflct ,  cum  cx 
hoc  redeatur  ad  ius  comunc, 
in  quo  copertum  fatis  cftipok 
fcfsioncm  defuncti  in  he.rcdem 
non  transfundi  1. 1  .$ .  Scacuola, 
fiquis  tcft.lib.  cflc  iuflus.  acci- 
pir  u  r  ta  mcn  ,quandodcfunc~tus 
animo  &  corpore  fuo  pofside- 
bat,fccus  fi  alicno ,  tuc  nanquc 
quxritur  poflekio  hxrcdi» 
ctiamfi  non  apprchendcrit,gL 
in  l.qutvniuerfas.  §.  quodper 
colonum.ff.de  acquir.pofL  vbi 
Alcxan.poftprincipium,&fic 
(quod  quidem  mirum  eft)  pof 
fclsio  cxiftcns  apud  fcruum  cx  ^ 
caufa  pcculiari,acquiritur  hae-  w 
rcdi  domini  abfquc  vlla  apprc- 
hcnfionc ,  vt  docuit  Accurfius 
in  l.fi  is  qui  pro  emptore,vcrb. 
Wonbabcre.&Az  vfucapionib', 
vbi  omncs  eu  fequutur,  &  Ac- 
curfio  adftipulaturl.  quia  fcr- 
uo,in  fine.ft.de  a£t.&  obliga.& 
l.pcnult.fF.de  captiuis.quodno 
cx  difsimili  rationc  in  cafu  no- 
ftro  continoit;abfcnscnira& 
ignorans,quanuisncc  animo, 
ccc  corporc  poflcfsionem  ap- 
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prchcndcric,ariimo  tamen  & 

corporc  lcgis  poflcflbr  confti- 
tuitur.idcoquccam  iufequete 
ingradutranshindit.  Nccob- 

48  ftachuiccondufioniTiraqucl 
li  opinio  in  tra£Lde  morte.7.  p. 
i.dcclaratio.nu.4.  dum  docct, 
adacquirendam  poflcfsioncm, 
quxcx  ftatuto,vclconfuetudi- 
nc  dctcrtur  hxrcdi,  cius  a£tum 
&  voluntatcm  rcquiri ,  ncc  (a- 
tis  eflc  lcgem  transfcrrc,nifi  he. 

*9  rcsa&u  apprehcdat.  Refpode- 
ttir  enim,  cx  ftatuto  &  confuc- 
tudinc,  dcqua  loquitur  Tira- 
quellus ,  ciuilcm  tatum  poflfcf- 
lioncm  transfcrri,non  vcrb  na- 


tatio,  dc  voluntatis  dcdaratio 

in  maioratus  fucccflbrc  ,  hoc 
opcratur,  vt  ipfius  fruttus  & 
cmolumcntaconfcquatur  y  f*- 
&i  itaquc  crTcftus  viquc  adfcic 
tiam  &  agnitionem  fuccek 
foris  fufpenduntur  vquoadiu- 
ris  tamcn  eftcctus  nulla  fufpcn 
Cio  fit ,  ncc  poflcfsio  vacarc  po- 
tuit,fcd  ftatim  tranilata  in  Ce» 
qucntcmfuit:  eoitaquc  mor- 
tuo,in  vcrum  fucceflbrem  ite- 
rum  pofleisio  transfcrtur .  Te- 
nutamitaquchiciuftc  propo- 
ncrepotclt:&inhunc  icnfum 
accipicnda  cft  doctrina  Maticn 
zimh8.tit.7.1ib.$.Compil.glo. 


turalemjficutcxl.  Tauri vtra-  i.num.z^.dum  cxiftimat,  non 
quctransfcrtur.  lllaitaquc  pof      poflc  quxri  poflefsioncm  ma- 

ioratus  fcqucnti  in  gradu,ab£- 
quc  cius  animocx  dcclaratio- 
ne.Proccdit  cnim  hxc  opinio» 
ad  hoc  fcilicet,vt  efTc&ibus  pof 
fcfsionis  vti  pofsit ;  &  hos  cftc- 
ctus  pcnderCjiplc  auftor  dixic, 
id  cft  £a£U,no  vcro  iuiis,  vt  an- 
tca  diccbamusjita  cnim  intclli- 
gendus  cft,  1 


fcfsio,qux  folo  animo  cofiftit, 
noncftfufhcicns  ad  tranfmif- 
fioncm ,  &  fic  rcquiritur  adlus 
naturalis,&:  dcclaratio  volunta 
tis:fccus  vcrb  cft  in  cafunoftro, 
cum  animi  &  corporis  poflef- 
fiotrasfcratunnullusalius  ita- 
que  atlus  neceflarius  cft :  latc 
:poflefsionc, 


dc  rcgul.iuris,libr.6. Accurf.in  dc  grauifsimo  crrore .  Rurfus 
Rubr.rf.de  acquir.poflcf.Bald.  3  *  refpbdctur,Tiraquclli  opinio- 


:  cauf.poflcf.  &pro- 
^um  vtraquc  cr- 
gopoflefsio  ab  ipfa  lcgc  in  ma- 

tur  ,  achis  &  apprehcnfio  ad 
nullumiuriscftectum  nccefla- 
rius  tuit.nifi  ad  fruauum  pcr- 
30  ceptioncm.Hxcitaqucaccep- 


r  '      .1  1 

ncm  procedcrc  in  hxredc ,  qui 

potcit  non  adirc,&  non  acqui- 

rere,cum  ipfi  folihat  prxiudi- 

cium:rcquiritur  itaque  dcclara 

tio  fux  voluntatis  quoad  vtrof- 

quecrTcdus,  fa&i  &  iuris,  cura 

bcncficium  ftatuti  feu  confuc. 

tudinis  non  conferatur  in  inui- 

3  tiini; 
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tum:fccus  vero  crit  in  fucceflb 
rc  maioratus,qui  prxiudicium 
infcrre  ncquit  fcqucntibus  in 
gradu:  &  L45.no  lolum  in  eius 
fauorem  benetici  um  contulit, 
(cd  ctiam  in  bcncficium  iliius 
qui  poft  cum  fucccdit  j  &  iic 
3  ^  nroximitas  ab  eoregulatur.ri- 
quam  ab  vltimo  pollelforc ,  11- 
uc  apprchcndcrit  a&u,  fiuc  ig- 
noraucrit  ,&  fic  acccptarc  nc- 
quiucritifiuc  etiam  rcnuntiauc 
rit ,  &  acccptarc  nolucrit :  quo 
cafu  rructus  tantum  amittct  du 
viuit ;  nullum  alium  verb  cffe- 
ctum  cius  renuntiatio,vel  rcpu 
diatio,vcl  tacita  non  agnitio, 
produccrc  potcft,  cum  cx  ea 
nullu  prxiudiciu  rcfultarc  pof- 
fit  ci,quialioqui  in  cius  maiora 
tu  fucccdcrc  dcbcbat .  Ex  quo 
,elicitur,hallucinatum  omnino 
fuille  prxdi&um  Maticnz.in  L 
8.tit.7.1ib.  5  .Compil.glo.  1  .nu. 
Z3.vcrfi.  Poteftficjuidemmaiora 
tusbona  refpuere  ,qui  exiftimar, 
fi  maioratus  vcrus  fucceftbr  eu 
refpuat,poftcisioncmcontinua 
ri  iniequetcm  proximumfuc- 
ccllbrcm  vltimipolTcilbris  dc- 
fun&i ,  &  ab  vltimo  illo  pofTcf- 
forc  iam  defunclo  proximita- 
tcm  hoc  cafu  rcgulari:  quam 
xiottrinam  prxdictus  audtor  cx 
iollit,&ancmine  ita  cxplica- 
tam  tcftatur:abeotamcn  cauc 
dum  cft.cius  cnim  opinio  a  lu- 
jifprudemiaprorfus  cftaliena: 


35 


plurimum  enim  nofter  cafus 

diffcrtacafuTiraqucl.vbifup. 
qui  inbonis  hxreditarijs  loqui 
turi&quanuisabfqucapprche 
fionc  transfcrantur  virtutc  co- 
fuctudinis,vcl  ftatutij  aditione 
tamen,acccptatione,vcl  prohc. 

36  rcdc  gcftionc  cftopus.  Potcft 
cnimillc,  in  qucm  transfcrtur 
hxrcditas,  bcncfido  lcgali  non 
vti ,  hxrcditatemque  repudia- 
re,fibiquc  &  fuccdlbribus  prx 
iudiciumfacerc,  ficutdcbitor 
ofrkere  potcft  crcditoribus ,  &: 
fcruus  ctomino  ,  fi  adirc  rccu- 
fent.l.cum  proponas.C.dc  hx- 
rcdibus  inftitucn.l.  fifponfus. 
§.  fi  maritus.  ff.dc  donatio.in- 
tcr  virum  &  vxor.Lqui  autem, 
in  FlorcntinisQuod  autcm.  ff. 
q  ux  in  fraud.  credi  to.  1.  parrcm. 
L  dcbitorcm,eod.titul.Maiora- 
rus  tamen  verus  fucccilbr  repu 

3  7  diarc,fcji  rcnun tiare  ncqu it,  111 
fucccflbris  prziudicium ,  &  fi 
fcabftincat,frudtibus  ,&  com- 
moditatibus  priuabiturmon  ra 
nicn  dcfinct  lucccdcrc,  &  fic 
co  mortuojllc  fucccdit,  qui  ci 
proximus  cftjeius  enimperfb» 
nx  ratio  habcnda  eft,&  non  il- 
liusqui  cumprxce(sit,fccun- 
dum  fupcriorcm  intcrprc- 
tationcm .  Sicut  infuohxrede 
dicimus,  quiquanuis  feabfti- 
near,cmolumentis  quidem  hx 
rcditarijs  priuatur,rctinct  ta- 
mcn  nomcn  hxrcdis.  L  cum 

quafi. 
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quafi.  $.fed  ctfi  fuus  hxrcs,vcr 
iic.  TametfiM.  dc  fidcicommii. 
libcnAbhTametfi  non  tjl  fine  hx 
rede  <jut  fuum  htredcm  habct,  li~ 
cet  abfitnentemje.  Ez  in  indiui- 
duo  ftatuti  Mcdiolanenfis  hac 
opinioncm  admilit  Bald.  in 
Rubr.dc  caufa  poflcf.  &  propr. 
numcr.  i  $.\crtic.Sedponeejuod 
tfie  hdres^bi  quxrit,ii  hxrcs  in 
qucm  ftatutaria  poflcfsio  tranf 
fci  tur.in  altcrius  fauortm  ci  rc 
nuntict,  an  in  illum  poflefsio 
prxdidti  ftatuti  transfcratur. 
Er  transfcrri  non  pofle,  veteru 
Iurifconfultorum  authoritatc 
contedit:quem  rcfcrt  &:  fcqui- 
tur  in  primogcniorum  mate* 
ria  Grcgor.Lop.in  l.y.titu.^p. 
5.fchol.i.quxft.6.ibi:£)«/^4K- 
temyfiifieitKjuem  tranfit  tfia fi- 
£la  ft)  legalis pojfefsto ,  ante  ap- 
prehenfionem  corporalcm  transfe 
rat  authoritate  legts  tusfuumm 
altumsft)  conftituat  fe  eius  nomi- 
ne pofstdcrctucl fi ex  licetia  Prin 
cts  Ttedat  altcjuam  rem  matoru^ 
ft)  conslituat  Jenomine  emptoris 
pofsiderefan  transferatur  in  altu 
iflapojjcfsio?  'Baldus  quodnon'. 
8  Coduditur  crgo,  ad  actioncm 
Tcnutx  proponcndam,fuffice 
rc,vltimum  pollcflbrcm  mor- 
tuumcflc,  quanuis  nunquam 
vacationis  maioratus  fcietiam 
habuiflct:lcx  cnim  poflcflbre  *9 
ciuilcm&naturalcm  cum  co- 
ftttuit,ncc  a&u  ipfum  pofside- 


re,&  fux  voluntatis  dcdaratio 
nc  opus  fuit,abfquc  ca  cnim  vl- 
timus  poflcilbr  rcputatur,&  ab 
co  rcgulatur  proximitas,  &  no 
a  prxdcfun&o  poflcilbrc ,  qui 
arfu  &  rcali  apprchcniionc  pof 
fcdcrat,  iccundumfupcriorcs 
doctrinas  ,  qux  rcccptlfsimx 
funt.Quibus  non  obftant  in  co 
trarium  adducta  cx  vcrbis  ic- 
gis  45-Tauri,  qux  mortc  actua 
lis  pofleflbris  vidcntur  rcquirc 
re,vtlegis  bcncficium  confcra 
tunillacnim  verba,  Muertocl 
tenedor  del  mayoraz^go,  ft)c.  c  x  - 
poncnda  funt,id  c(i,<JMuerto  ei 
pojfecdor  del  mayoraz^go ,  &  ita 
intcrpretantur  omnes  gloflato 
rcs  ibi ,  6c  conftat  cx  vcrbis  fc- 
qucntibus,illis  fcilicct ,  Luego, 
Jin  otro  aclode  aprchenfion ,  (gjc. 
qux  poflefcionem  ciuilem  & 
naturalem  rcfpiciunt,  &  non 
actualcm ,  &c  animi  declaratio- 
ncm,cum  h^c  a  legc  non  rcqui 
ratun&cxillis,  Se trajpajfcla 
pojfcfsion  ciutly  natural  en  el  fi- 
guiente  engrado,Cjux  poflefsio- 
nem  in  prxdicto  in  gradu  fc- 
qucnti  conftituunt ,  licet  antc» 
quam  actu  apprchendcrit.mor 
tuus  fucrit,  vt  cx  proprictatc 
vcrbi.trasferri,  iatis  deducitur. 
l.legatum.l.  fi  adimcndo.  rT.  dc 
adimcnd  &  transfer.  legat .  Et 
rurfus  vcrba,Tcnerc ,  &  Pofsi- 
dcrc/intclligi  dcbcnt  fccundu 
conditioncm  pcrfonx  &  rci 
Ff  4  qua- 
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qualitatem.  1.  ftipulaiioifta.  §. 
h^cquoquc  ftipulatio»dcverb. 
oblig.u.vbi  ftipulacionem  illa, 
Tufstdcrc  miht  licere  fpondcs? 
fcruus  in  fuam  pcrfonam  con» 
cipcrc  potcft  ,  rcfcrtur  tamcn 
a  J  polTcfsioncm  naturalem,  cu 
ciuili  iurc fcruus  pofsidcrc  nc« 
c]ucat:in  libcro  tamcn  hominc 
ad  ciuilcm  polTefsionem  rcfer- 
tur:  docuit  Accurfius  ibi,vcrb. 
Planc  fi  tcnere,  &  Accurfium 
lequitur  Bart.ibidcm  numcr.i. 
&  z.  &  Scribcntcs  coraunitcr. 
Poftremo  vcrbum  Tenedor»  a 
di£t  L  fcriptum  fuic :  namfiue 
quis  dctincatvd  pofsidcat  ma* 
ioratum,  co  mortuo ,  polTefsio 
tranfit  in  fequentcmlucceiTo* 
rem:&iraeam  legem  interpre 
tantur  Palacios  Rub.  Gomez 
Arias,  Caftillo,  Velazquezdc 
Auendano ,  &  Antonius  Go- 
mczius  in  princip.  Scquens  ta- 
rnendiciturrcfpc&u  illius  qui 
iufte  &  ciuiliter  polTcdit/ccun 
dum  fuperiorcm  intcrprctatio 
nc.  Et  probatut  vlterius  praedi 
tta  opinio  cx  tcxtu  in  dift  1.  fti» 
pulatio  ifta.$  .hsec  quoque,  vef 
fic.habcre.rf.de  vcrbor.obliga. 
ibiJfalrere,  duphcitcr  accij>ttm\ 


na  f$  tu  hahere  dicimus ,  f  «f  rei 
dcmmus  eftyft)  etm,<juidomtnus 
<jtide  non  eftyfcdtenet.Exc^mbus 
vcrbis  manifeftc  dcducitur,il- 
lud  vcrbiiTr»r^r,rcfcrri  poflc 
ad  illum  qui  tantum  rcm  dcti* 
nct,quauisnecdominium  ncc 
polTcfsioncm  habcat,vel  folam 
pollcfsionem :  &  rurfus  rcferri 
polTc  ad  cum  qui  dominus  & 
poflcflbr  cft  exlcgali  tranflatio 
ne,  vtincafu  noftro,quanuis 
actualcm  poflefsionemnon  ap 
prehenderir,vt  Doccores  norae 
indi&.$.h:Ecquocjue,vbi  Irno 
la  n  um»  i  ^.Paulus  m  did.  1.  fti- 
pulatio  ifta.J.hi  qui  funt.num. 
a.Iaf.indi&.J.hxcquoquefti- 
pulatio  ,in  princip.  Accurf.  in 
dict.  J.haec  quoque,fchol.  vlti. 
Hippolytus  Riminald.  conf.9. 
numer.  i  o.lib.  i  .Affli6t.de  iurc 
protomifeos.J  o£tauo,num.5. 
PurpuratusconfiI.599.anum. 
^.lib.i.IdcoqueBartolus  hanc 
rcmtraftans  indicl.f  .hxcquo 
que,num.  1  .verbum  halere,6c 
Ttntre ,  ccmrr.une  cflecontne- 
dic,&addominium  &  pofle£ 
fioncm ,  &  ad  folam  poflefsio- 
nem,&  ad  detentationcm  tan- 
tum  pofte  refcrri 
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t         tt  A10i\ATVS  an<vdcetpermnadimplementum 
JVI    dittonis  ,  fj)  domtnium  transfiratur  m  Jcquentcm  m 
gradu. 

2  i\ci^vendicatto  tunt competit  nifi *Vero domino. 

i  Si non  adimjfleatur  conditio  m  maioratu  appofitd,primogenium  amit 

m 


4  Intelligiturtext.mi  quotUs.^JeconJitionibusquaJubmodo. 
/  ^ncomamnttmemcoruUtiomsantramferatur 

fcfitoinfcquentcmingrddd. 
4  tAnidmpt^vacatiomaioratuipetmwtem/velcontrau^ 

ditionii. 

r  lntcUigituttexjnLiS.ttt.4part.}. 

$  eAn  $)  quando  ex  imptdimentowet  mtapacitate  mortis  effcllus  Je- 
.  quantur. 

p  ^ando  pojfcjfor  maioratus  non  paruit  conditionibus  >  dominium  ft) 
pojfefsio  in fiquenteM  fueejforem  transfertut,  q)  ideo  Tenuta  rcme- 
dtuniptopompo.ejt. 

10  Si fiatkommijfum  non  rcilituatur,ipfi  iure  aUiones fidcicommijfd 
rUtransfcruntur.  ■ 

/  /  Licetptena priudtionis  dppofitdjttjententia  tamcn  declaratoria  rt 
quirituri 

1 1  Per  mortem  *vacat  beneficiumtnon  autem pet  tcnuntidtionem. 

tj  /n  maioratuumateriatquimoriturtn;tdett&darepoJfefsioncmtyU 
uo  (uccejfori^non  enim  continuatur pojfcfsioae  njtuotn  <viuum ,  fed 
de  mcrtuo  in  *viuentent.f[)  numttis feqUentibus. 

t  *  Vacatio pet  mortcmtommbui  efi  notorid. 

$ 7  PercotrUdeniionem conditmts pojfcfsio ipfo  iure  non transfcrtur»  q) 

ideo  Tenutd  non  cfi  lotui* 
jS  lnterpretatur text.tn l.fancimus.C.ad TrebeHidm 
jfi  Congeruntur  cajus,in  quibus  mors  ciuilis  aquiparatur  naturalu 
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TENVTAAN  POSSIT  PRO 

ponl  in  vitapolTelToris,per  contrauen- 
tionem  conditionis  in  maioratu 
appofitx, 

•  » 

•  .  ...... 
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Aioratum  vaca 
re  pcr  non  ad- 
implemcntuco 
didonis ,  &  do- 
miniueiustraf- 
ferri  in  fequentcm  in  gradu, 
compcrtum  cft,cx  glo.in  l.quo 
ties,  vcrbo  Petitioncm.  C.  dc  fi- 
dcicommifsis,quatenus  voluir, 
pofle  fequcntem  in  gradu  in  ca 
fu  contraucntionis  agerc  rcive 
dicationc ,  qu.x  non  compctit 
nifi  vcro  dominojvt  in  \.in  rem 
acYio.cum  vulgatis.fT.de  rcive- 
dicationc,  &iadsprobatur  ex 
dict.  1.  quodcs ,  &  cx  l.cum  pa- 
tcr.§  .libertis.rT.de  lcga.2.pcti- 
tiocnim,dc  quaindiclis  iuri- 
bus,cftin  rem  acTio  in  perfona 
fcripta ,  vt  in  l.a&io  in  pcrfona. 
ff.de  acTionibus,&  obligationi 
bus,&  ita in  fpccic  cx  illis  legi- 
bus  dcduxit  Salicctus  in  didt.1. 
c]uoties,num.4.  &  ^.vbi  Doclo 
res,&  Gregor.Lop.in  1.  34  tir. 
$.part.6.fchol.3.cjuae{t.  fr.vcrfi. 
fpnota  luodjitmljta,  cum  alijs 


quos  rcfcrt  Pclaez  3-part.  quef. 
p.numer.  1.  Conditioncs  cnim 
prxdictx  adimplcri  debent.  L 
ex  hoc  iure.  §.  vld.  ff.  de  dona- 
tionibus.l.facta.J.  indanda.  ff. 
ad  Trebclvbi  Bart.&  Scribcn- 
tes.quos  rcfcrtMolinalibr.z.c. 
i4.num.io.Chaflancusin  Ca- 
talogo  glor Lr  mundi,conclu£ 
46.  Micrcs  z.  par.  quacft.4.  illa- 
tione  S  .num.z.Et  u  non  ad  im  - 
pleatur  conditio  in  maioratu 
appofita,primogenium  amittl 
tur,quiaelt  ifte  contraSus  rcci 
procus.do  vtfaciasj  &ceflante 
implcmerito,cum  infcrat  cau- 
lamdandi.excludicurpokidcs, 
pracfertim  fi  in  primogcnio  ap 
pofita  ciaufula  ht ,  vt  ipfo  hito 
contrauentionis  amittatur,& 
in  co  fuccedatfcquens  ingra- 
du.iuxta  textum  in  §.  vltimo, 
legisHoc  iurcft.de  donationi- 
bus.Moli.iib.z.cap.8.num.  1  y. 
Micrcs  1.  part.  quxft.4.illado« 
ne  S.numc.  3  .&  4.  E  c  a  die  con- 
traucntionis  dominium  tranf- 

fcrri 
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4  fcrri  m  eum ,  qui  poft  mortem 
vltimi  poflcfforis  fucccflurus 
crat,  probari  vidctur  in  1.  quo- 
tics.  C.  dc  donationibus  qua: 
fub.  moJo,  proutcx  caexpcn- 
duntSpeculator,Decius,&  Ri 
pa,quos  rcfcrt,&  fequiturMol. 
Iib.3  cap.n.num.z.Couar.lib. 
1.  rcfolut.cap.14.nu.  3.  vbido^ 
naiioni  dcquaibi,  nonfolum 
dies,fcd&  conditioadijcipo- 
tcftjvt  fit  fcnfus,  vt  non  folum 
aducnicntc  dic  dominium  traf 
fcratur  in  fequentem  donata- 
rium.fcd  &  aducnicnte  cafu  co 
ditionis,vcl  cius  contraucntio- 
j  nis.Na  &idregulareeft  &pcr 
pctuum ,  donari  tibi  poflc  rem  6 
quampiam,catamcnlcge,  vt 
poft  mortcm  donantis,vcl  poft 
certum  tempus  rc  ipfa  fruaris> 
id  cnim  ita pofle ficri ,  dcduci- 
tur  cx  1. 1  .C.vta&io.ab  hcercdi 
bus,late  Tiraqucl.in  trad.  pri- 
mogeniorum,6.quxft.nu.  33. 
&  poficfsioncmquoquc  fub  co 
dicione  tradi  poffc,&  vt  ca  non 
implcta,inalium  transfcratur, 
p  robat  l.qui  abfcnti.  § .  1  .l.fi  me 
in  vacuam.rf.de  acquir.  poflcf. 
cap.olim,dc  rcftitut.fpol.l.vlti. 
C.dc  legat.difputat  Bald.  in  c. 
j.$.hocquoquc,adfinem,titu. 
•  de  fucccf  fcudi,idem  Bald.cof. 
iS8.1ibr.3.pcrtotum.Mafluer.  7 
tic.de  poflef.  §.  Itemnotaijuod 
pojjefsio.  Etquiaficut  teftator 
tradendo  potcft  mortem  prx- 
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ucnirc,itaetiam&  conditionc 
apponendo,iuxta  Bald.  do&ri- 
nam  in  cap.  i  .ad  finem,dc  con- 
firmation.  vtil.vcl  inut.pcr  tcx. 
in  l.Luci9  Titi'  tcftameto.ff  de 
Jegaci.cul  fuftVagatur.l.Icgatu 
eft.fT.dc  legat.i.l.cumquis  dc- 
cedcns.$.qui  tcftamcnto.ff.  de 
Jegat.3.glof.in  Clcm.dudum. 
§ .vcrum,vcrb  Datis,  dc  fepul- 
turIs,&fatishaecopinio  proba 
rividctur  ex  dia.l.45.  Tauri, 
tranfcripta  in  noua  Compila. 
tionc,lib.5.titul.7.1ib.8.cxqua, 
mortuo  vltimo  pofleflbrc,  ipfo 
iure  prcedicta  polfefsio  transfcr 
tur,vtnecpcrmomentum  va- 
carc  dicatur.  At  idem  cft,mori 
vltimum  pofleflbrcm,  &  maio 
ratumciusmortevacarejvcl  il 
lum  amittcrccxcontraucntio- 
ne  conditionisjquia  cafus  mor- 
tis  a  lcgc  expreflus  trahitur  ad 
alios,cxquibuscadcm  vacatio 
rcfultat,vt  docct  glo.vcrb.^o- 
riente,mn(Xo  textuin  Clemen. 
neRomani.^.fan^dcelcvftion. 
alia  gIof.vcrb.Afrr/,  in  Cleme. 
1.  vt  lite  pendentc.  1.  Gallus.f . 
&  quid  (itantum,dcliberis  & 
pofthum.l.finecem.$.deporta 
xus.  ff.de  bonis  libertorum.  I. 
mulicr.ff.ad  Trcbel.I.fi  matcr. 
C.dcinfticuiionibus,&  fubfti- 
tutionibus  fub  conditione  fa- 
tTis.l.j.tit.4.  par.j.Quibusfuf- 
fragaturtcx.in  I.28.W.4  p.5  & 
conducuntcaquxincap.  34.* 

num. 
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num.  t^.fufifsimc  cogcfsi ,  ncc 
^  hicrcpctcndaduximus.Etqua 
Joeximpcdimcnto.velincapa 
cicacc,mortis  cfte&us  fequitur, 
lcxdemortc  loqucns,  procdi- 
dtos  cafus  comprchendit,iuxta 
ca  qux  ibi  fatisappoiite  addu- 
ximus ,  &  idco  icquentem  in 
gradu  non  folum  poife  rcivcn- 
dicationcm  intenderc.fcd  &rc 
mcdiumlcgis45.Tauri  propo 
ncrc,  opiuatur  iMieics  dcpri-  x 
mogcnijs,}.  part  quarQ.i3.pcr 
9    totam,qui  indiuidualiccr  loqui 
tur  in  noftrocafu,quandopof- 
feflbr  bonorura  maioratus  non 
paiuit  condicionibus  adicttis 
abilIo,qui  primogenium  infti 
tiiic,  &quauis  nullis  duot"  run- 
damcntis,douiinium,cV:  poifef- 
llonem  in  fequcntcm  fuccclTo- 
rcm  transfcrri,  firmat.  Pro  qua 
opinionc  conhdero  tcxtum  in 
l.lancimus.§.cum  autem,in  fi- 
nc,ibi:5/«f  aprimo fidticommif- 
x  0  fario,{£}c.C.ad  Ticbcl.dum  dc 
cidir,ii  primus  fidcicommifla- 
rius  fidcicommiflum^quod  dc 
bcc  rcfticuere.non  rcfticuat,ip- 
fo  iure  a&ioncs  fideicommifla- 
i\x  hxreditatis  transfcrri  in  fc- 
cundum  fidcicommiflarium , 
acfifidcicommiflumei  rcftitu 
tum  fuiflct:&  adftruit  tcxt.in  1. 
i.in  fine,tit.4.1ib.5.Compi.vbi 
iideicommiflum  ftatim  abfque 
alia  rcftitutionc  transfcrtur,  vc 
dilpofttioni  teftatoris  ftt  pari- 


tunr,&  ibi  notac Maticnco  gl.  f 
1  8.numcr.8.Vt  cadcm  rationc 
dicamus,poflefsionera  trasrer- 
ri  per  contraucntioncm  condi 
tionis.vtfcructur  voluntas  in- 
fticutoris,ficutfcruatur  in  di^t. 
l.fancimus,exqua,ficontrauc- 
niar.cV:  recufct  reftituere  graua 
tus.a  dic  contraucntionis  tranf 
latiolcgalisfitinfcquetcm  fuc 
ccilorem. 

,  Scdquanuisprcedi&acom- 
primere  videantur ,  contratia 
opinio  adroitteda  eft,ex  fequc- 
tibus  cofidcrationibus.  Primo, 
quiaquanquampraedi&a  poc- 
na  tranflationis  appofita  lit  a 
jEnaioratusinftixutorcvneceila- 
xic\tamcn  rcquiritur  fcntcntia, 
quai  declarct  conditionis  con- 
trauentionem,&  ex  ea  maiora- 
tumvacaftcjCx  tradicis  aFran* 
co  3n  cap.prdpofuic,dc  appclla- 
tionibus,in  princip.Capitio  de 
cif.  1 1 1  .cx  num.z2.vfquead  xf. 
Felin.in  cap.Rodulphus,num. 
37.de  refcriptis.Vacatioicaquc 
dcbct  cflc  abfquc  controucrila, 
cum  rcgularircr  cx  legis  difpo- 
fitionc  non  dcturcfte&usipfo 
iure,nifi  pcrfcnrentiamiundi- 
ccpronuntiatam  ,iuxta  1.  non 
tantum.  §.Scnatus,dcfideic6- 
niiilarijs  libertatibus,  cap.  cum- 

-  fecundum  leges ,  dc  hxrcticis, 
in  6.Bart.in  l.cius  qui  delatorc, 
in  princip.fT.de  iurc  fifci.  Secu- 
d6,ex  tcxtu  in  cap.  fuiceptum, 

de 
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x  de  refc  riptis,libr ■.  6 .  in  fine ,  vbi 
per  mortem  vacat  bcneficium, 
non  autcm  pcr  refignationem, 

rcnuciationem ,  vel  alio  modoi 
cum  cc;teri  cafus  morti  no  ^qui 
parecur.Cum  ergo  lex  45/Tau 
ri  morte  vacare  maioratii  fan- 
xcrit,&  mortuo  fucceflorc ,  ci- 
uilcm ,  &  naturalcm  poflHsio- 
nemtransferri  ipfo  iurc  ii\fe- 
cjLicntem  fucceiTorcm  decidar, 
ad  aliam  vacationem,&  poflcf- 
iionis  tranflationcm  /mduccrc 
legcm  pracdiclam  non  debc- 
mus.Quanquamfciam,  cum 
pcenaipfoiurc  imponitur.alia 
lcntcniia  iudicis  declaratoria 
non  eflc  opus ,  fcd  ad  exccutio- 
ncm  pccnx  confcllim  procc- 
dcndum,vtplacuitgloflx  inl. 
amifsione.$.quidcficiunt.rT.dc 
cap.diminu.&  glolse;  in  Clcmi 
multorum,ad  fincm,dc  pccniSj 
&  in  c.quam  iit ,  vcrb.  Eo  ip(ot 
dc  clect.lib.6.&  in  Cicm.z.  co- 
dcm  vcrbo,  £otpfo,dc\lia&c 
honcft.Clericorum*  &  in  Cle- 
mcnt.Attcndcntcs.fchol.  vlti. 
de  ftatu  Monachor.  Bald.  in  1. 
adolcfccntc.  C.  in  quibus  cauf. 
inintcgrumreft.  non  cftnecc. 
vbiaic.iudicisminiftcrium  no 
rcquiri,vbi  ius  cftcttum  produ 
cit:cidcm  Bald.  in  1. 1  .nu.  2.  C. 
dc  fccund.nupt.Bart.in  1. 1  .a  n. 
1  .rf.dc  his  qui  notan.infam.  £t 
quod  ipfo  iurc  ht  ,nccclsi  t  atc  m 
tollcic  adcundi  iudicis,probat 


l.qux  fub  conditione.  §.  vlr.  rF. 
dc  condic.inftic.&  l.dc  pupillo. 
$.habecautcm  ft.de  nouiopc. 
nuntiat.cap.vbi  pcriculum.  §. 
prc;ccrea5dcelect.lib.6.Scd  hac 
rcm  ancipitcnrdillinCtione  co- 
ponendo  ,  illud  gcncralc  ,  & 
perpetuum  eft,  vt  quanuis  non 
rcquiratur  fcntentia  qux  pac- 
nam  irrogct,rcquiratur  tamen 
quc;  dcclarct  a&um  faetum,auc 
commiilum,  autctiam  omif- 
fum,exquopccna  ipfoiurc  la- 
ta  eft,ex  tcxtu  in  l.cius  qui  dela 
torcm.rT.de  iure  fiici,  &  in  cap. 
tum  fecundum  §.  confifcatio- 
nis.de  hxret.lib.6.&  late  profc 
GuiturFclin.in  c.  Rodulphus, 
ae  rcfcript.in  c.cum  non  ab  ho 
minc,dciud.&in  c.2.dciponf 
anum.  i.vbi  quatuor  modisli- 
mitac,&quintumadijcit  Tira 
qucl.verb.j^««Y«i/wr,in  1.  fi  vn 
quam,num.402.  Idemquc  a  n. 
398.vfquc  ad  num.4 1 6.poit  Fc 
linum  qucm  icfert,  adeo  fufc 
traclat,  vt  fupcrrluum  vifum 
fucrir.quidquam  in  hoc  illis  ad 
aderc .  Tertio  confirmo  cx  vr- 
ecnti  confidcrationc,  ca  fcili- 
3  cet,nam  inhac  maioratuum, 
&  tranflationis  poflcfsionis  ma 
tcria,  mortuus  transfcrr  in  vi- 
uum;quau  illc  qui  moritur,  vi 
deaturdarepoflefsionem  viuo 
fucceflbriiviuens  tamcn  poflcf 
fbr  viucnti  eamdarc  non  po>- 
tcft ,  ncc  dicctur  contin  uari  dc 

viutf 


461  DcTenuta,fcuremed.pofleflor. 


viuoinviuum,  feddemortuo 
in  viuentcm,  vtin  indiuiduo 
docuit  Cynusinl.  calcge.  C. 
dc  condiclione  ob  cauiam,n.  1 . 
ibufinfutudo  efl  in7(egno  Fran 
cUyauodmortuns  fagtnat  uiuu. 
Qufd  efl  hoc  d  itlumtFult  dtceret 
aubd mortuusuidetur  dare pof- 
fifstonem  <viuo  h&rcdi  j  auia  pof 
fefsio  dicitur  fagina:unde  uidc- 
1  ^  tur  htrcs  haberepoffcfsicnem  dc- 
funcli \ Quod  cjt ccntraius  firip- 
f«w:&Cynu  tranfcripfitPau- 
lusin  l.hxrcsinomne  ius,nu. 
3.ff.deacquir.hxrcd.&vtrun- 
cjue  Tiraqucllus  de  mortc  1  .dc 
clarationc,num.2.in  prxtatio- 
ne.  .Appcllaturautcm  a  Cyno 
poflcfsio  fagina^o  ipfius  polTcf 
iionis  erTectu  &  operationc,/*- 
ginare  cnim  dicimus  illum, 
cjucm  pingucm,&  diuitem  fa- 
cimus,vt  tradit  Collumcla  lib. 
6.cap.  38.  Per  contraucntione 
igitur  conditionis  non  transfcr 
tur  poflcfsiojeflct  cnim  tranfla 
tiodeviuo  inviuum:  &  tamen 
Jcxnoftra45.de  mortuoinvi- 
uum  voluit  transfcrre,ad  flmi- 
litudincm  Callicx  confuctudi 
jjis,licet  ab  ca  diftct,  vt  in  c.  48. 
nfTatlm  dicemus.  Ethuicopi- 
nioni  fufragatur  doctrinaEaldi 
conf1.436.in  rinc,libr.4.du  tra- 
clat  dc  lcgali  difpofitionc,  cjux 
non  rcfpicit  ordincm  nafccn- 
di,fed  moricndi,cum  nulluslc 
giscrTcclusrcfultetinciusprin 


.15 


cipiovfcjuead  cxtrcinum  vitx 
tcmpus.Sicut  in  cafu  noftrodi 
cimus,in  cjuo  polTefsio  trasfer- 
ri  necjuit,  nifi  mortuo  vltimb 
poficflbrcin  cuius  mortcm  co 
lcrtur  lcgalis  prouifio  :  ante 
mortcm  cnim  nullum  effecTu 
produxifle  cenfctur  ,  vt  doccc 
-Alciatus  confi.56c.nume.3.  &c 
4.fJLuinus  confi.zoo.nu.9.verf. 
J/fr^jlib.i.cjucm  fecjuitur  Cc 
phalus  confil.9  ^.fub  nume.  1 5. 
libr.  1 .  Quibus  acccdir,  nam  in 
cafu  noitro  non  futficit  fubfti- 
tutio  &  nominatio  ipfius  maio 
ratus  inftitutoris  in  alicuius  fa  - 
uorem  facta  per  conditjpnis  co 
traucntionem ,  hxc  cnim  pro- 
nifio  ius  rcfpicit,  ad  obtinendu 
fcilicct  in  lite  ordinaria:nos  ve- 
ro  tantu  agimus  dc  litc  cxtraor 
dinaria  &  iummaria ,  in  qua  vc 
obtincatur,nonadius,fcd  ad 
fac~tum  rcfpicitur,  &  ad  mor- 
tcm  vltimi  poflcflbris  ,  cjux 
fi  non  prxcedat ,  intcrdicTum 
pofleflbiiim  Tcnutx  compe- 
tcrcnon  potcft,  cum  lex  po£ 
fcfsioncm  nontransferat,  nifi 
cum  prxdida  mortis  cjualita- 
tc ,  cjux  prius  debet  verificari, 
cjuam  lcgalc  rcmedium  ab  ip- 
fa  lcgc  procedcns  proponi  pof- 
fit:argumcntotextusinl.  !.§. 
i.rT.nccjuid  in  fluminepubli- 
co,&inl.Fulcinius  $.cumhoc, 
vbi  glof  &  Bartol.  ff.ex  cjuibus 
canns  in  pofTcfsionem  eatur.  1. 

pcnulr. 
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penult.  $.docere,vbi  pulchrc 
Paulus.ff.vi  bonorum  raptor. 
Pr^di&a  crgo  qualitas  a  legc  rc 
quifitadireCto  debct  verificari, 
pcr  mortcm  fcilicet  naturalcm 
poirciforis ,  vt  lcx  ptxdi&a  in- 
c]uic,ibi:A/«frrt?f/ tenedory  ft)c. 
&  cenfct  Micres  in  L  poft  mor- 
tcm,num.z  j.C.dc  fidcicomm. 
Azcucdoinl.8.titul.7.1ibr.5.n. 
1  i.&inl.9.num.3.ciufdcmti- 
tuli.Molinalib.3.cap.i  3-num. 
6  59.  Quarto,  cjuia  vacatio  pcr 
mortcm,omnibus  eft  notoriaj 
percontraucntioncm  vcro  rc- 
gulariteromnibus  latet:diucr- 
ia  itaquc  cft  vna  vacatio  ab  alia. 
Et  cjuia  prxiudidum  fequere- 
turabfentibus,&  ignoratibus, 
cjui  fucccfsione  prxtcndcrcnt, 
&  forfan  obtincrct  illc ,  cjui  ius 
dcrcriushabcret  j&idco  vaca-  i 
tio  hxc  ,  cum  ab  altera  di- 
ltct ,  dcbct  verificari,  non  in 
iudicio  fummario  ,  fed  caufa 
plcnedifcuflarargumcnto  tcx. 
inl.3.$.ibidcm.  tf.  ad  exhibcn» 
j    dum.  Longcitaquevcrius ,  & 
rcceptius  puto,per  contraucn- 
tioncmconditionis,quanuis  ab 
inftituenteipfofa&o  pocnapri 
uationis,  &  tranflationis  daufu 
lain  fauorcm  fcquentis  in  gra- 
du  appofita  fit,poflcfsionem  ir> 
fo  iurc  non  transferri ,  &  idco 
Tcnutam  proponi  non  poflc 
in  fupremo  Confilio,fed  reivc- 
dicationc,&  alijs  rcmcdijs  age- 


dumaducrfus  pofleflbrem ,  no 
tamcn  iudicio  fummarifsimo 
prxdi&x.  1. 9.  in  quam  fcnten- 
tiam  inclin  at.quanuis  non  cx 

{>rcdidtis  cofidcrationibus,Mo 
ina  dc  primogcnijs  lib.  3.  c.  1 3. 
num.59.  dum  putat.non  poflc 
tcrtium.vltimo  poflcflbrc  viuc 
tcremedium  d\5tx  l.^f.propo 
ncrc:&  in  indiuiduo  arbitratur 
Mtercsfibiconrrariusih  trada 
tumaioratuum,3.  part.quxft. 
9.nume.30.ibi:  Ex  fupertortbus 
autem  tufie  infertur  ^ubd  ft  pof- 
fejfor  hongrum  matoratus,non  pa 
reat  condtttonibus,  ^velg  rauami- 
mltus  a  fundatoremaioratus  da- 
tis,no  transfertur pojfefsio  in pro- 
ximu^vocatuminpatnam  tllius, 
(juiconditiontbus,  ft)  grauamtni- 
bus  non paruertt :  <juod ex prtdi- 
8  Etis  fattsconflat.Ncc  oblizztcx. 
tus  in  di(5l.l.fancimus,ibi  cnim 
transfcrtur  a&io,  no  tamcn  po. 
fefsiojhxc  cniinnon  acquiri- 
turfincatluapprehenfTonis.  If 
1  .f.Scxuola ,  fi  quis  tcftamcn. 
libcrciTc  iuflus  fucrit .  Ncquc 
vrgcnt  fupraditlx  doctrinx  dc 
mortis  xquiparationc,  procc- 
dunt  cnim  in  his  cafibus,in  qui 
bus  dc  iurc  quis  habctur  pro 
mortuo,nontamcn  cxhomt» 
nls  prouifionc,hxc  cnim  abfq; 
lcgis  miniftcrio  mortcm  non 
inducit.Prorfus  itaquc  halluci- 
natus  fuitMicresindia.queft. 
23.  3.par.cxiftimansn.vltimo, 

,  pcr 
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pc£  cowtrauentioncm  conditio 
qiSwTcouta:  locum  dTc,his  vcr 
h\s.£x  <fuo  refoimturs<juvdfipof 
fejfoi r  itonorum  maiorattts/to  exe 
yuitw  condttiones  etdem per  tefia 
£»r>ninumclas,petere  poteji  pro 
xtmui  fequens  m  gradu,cut  tui 
(ncctdcdt  pofttUum^ompettti^ 
tntctuarc  non  folu  rtmetUum  ra- 
*z?endtc4ttants  adauocandum-do 
mmtum  ^fedttta  auxdtum  tllms 
Ugis  *d  pctaidam  pojjtfsionem: 
iptodrarv  animaduertuur  mrpra 
dtca  Non  tamcninficior.  mor 
tcra  ciuilem  naturali  acquipara 
1 9  ri  polTc  ^  vtpote  ii  maioratus 
polfcfibr  ingrediaturrcligione 
incapaccm  bonorum ,  &:  in  ea 
profeUus  £t;nam  ab  ipfo  inftl- 
tiprofcfsionis  pofTcfsionatuxa- 
bs  &  ciuilis  transfertur  in  vc- 
ruin  fucceftbrcm  ^  &:  idco  Tc- 
mita  nropoiu  poterit  ab  his  qui 
contmdunt  fucccdcrc  idcmq, 
<     diccmus,  quando  prxdidtus 
poftefsor  aliquod  dcli&um  co- 
muiflct,cx  quo  ipfo  iure  bona 
maioratus  ainUit;  vt  pluribus 
s    rclaiis  tradk  Micres par  .$.q.  3. 


num.  1  .&  z  tMolina  Jib.  3-q.  1  y, 
num.59.vcrfi.^M<Jw«/J  nondtffi 
^tfmKr^&antccosGrcg.  Lop. 
in  l.ztit.  1 5  «par.ziichol.  17.  vcr 
\io,SiJexaJJ<cfik>o fia,  1  .quadt.. 
in  fine.Tiraqud.dciureprimo 
gcniorum^quasfi  Z3,nuine.  1 5. 
&C  q-uazit .  5  3 . num.  1 6 . Idcmo.uc 
crit  in  cafu  iocompatibilitatis* 
-quando  cocurfus  duorum  ma- 
ioraiuum  prohrbicus  eft:uara 
peracceptationc  vnius  cx  prr- 
mogcnijs,aliud  vacatipfo  iure, 
&  ppomortuo  habetur  pofsef- 
for:qui cafus  &c  alij,fimiles  va- 
cationes  in  ducontcs,  quanmra 
dlftent  a  cafu  contraucntionis 
conditionis  ,  colligi  poteft  cx 
hisqux  l^ngafcrie  in  cap.  34. 
tractaur,  ca  cnim  omnia  qua: 
ibi  difTcruimus ,  huc  priuatim 
pertincnt .  In  quxftionc  crgo 
noftra  cx  prxdictis  admitto, 
Tcnutam  no  poiicproponiin 
vita  poflcfsoris  pcr  contraucn- 
tioncm  conditionis  in  maiota- 
tuappofitx ,  ledalijs  remcdijs 
agcndum  cfle.iuxtaea  qux  (u- 
pcriusrradidimus- 
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■j  ^yAT^BO^HlA^NVM  ediclum  filum  competit  legitimis. 

8      .  filijs pro  hdreditate  patris,  quoties  ftatus  qudflio  eis  moue- 
-   ^*-*  tur. 

z  Qarbontanum  eis  datur tqutbus  datur  contra  tabulas. 

s  Prohdreditatematrisnoncompetit  (farbomanum. 

4  Prdtcritio  matris  habctur pro  exhdrcdatione. 

/  Hodte  Carboniana  bonorum pojfefsio  dacur  tn  bonis  matris. 

6  €arbomanum  duplex  eft^unum  quod^vocatur  dtrettumyalwitvcfk 

extnterpretatione. 

7  (Jarbcniantm  dtrcRum  duos  habct  eJfeEtus-t  ^vnum/vt ftatim'  minor 

m pojfefsionem  bonorum patris  mittatur,  aiium t  *vt  Jlatus  qutfito 
(ufpendatur<vfqucadpubertatcm- 
3  Carbonianum  inprimogenijs  locum  obtinct. 

9  ln  iuditio pojfejforio  Tenutd potesl  opponiftatus  qudfito ,  Megiti- 
mttatis  cxccptio. 

j  0  Pupillus  inpojfe fsionem  bonorum  maioratus  mijfus  d  iudice  in fcrio* 
ritan  de  Carboniano  in  iudicio  Tenutd  cxcipere pofsit ypetereq^/vt  de. 
termtnatto  Tenutd  fujpcndatur  «vfque ad pubcrtatem. 

11  Defeudisadmaioratumargumentumualet. 

1 2  Tenutd  determinatio propter  Carbontanumttunc  fuipenditur,  quan. 
do  tefiamentotft)  tttulo  mftitutionis  maioratus  inftttutus  eft:  fecus 
*verb  yquando  d  contraclu  primogenium  prouenit. 

13  Etft  tefiamento  inftttuatur prhnogeniumtCarbonianum  non  compe^ 
tittniftinflitutiontstitulorcliEtumpt. 

i+  Q^dJitratiotquareinmaioratuexcontracluCarbonianum  nonco* 
pctat. 

js  Qarboniana  bonorum pojfefsio  dicitur  iUatqud  dat  ur  ftlio  tmp uberi 

non  inflitutotnec  exhdredatotfed prdterito. 
1 6  De  matoratu  ex  contrallu  Carbonidnum  non  datur  3  cum  ex  eo  non 

•rtatur  prdteritio. 
j  7  Edttto  Carboniano  locus  efttctiamft  ab  intefiato  ad bonorum pojfcj  • 

"  Jtonem  nfeniant  liberi. 
jS  Contra  tahulas  bonorum pojfefsio  ab  inteftato  locum  non  habet. 
j 9  Succefsto  ab  inteft  atothdreditas  quoque  dicitur. 

Cg  io  Vcrius 
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20  Verius  cftjn  omntbus  maioratibusfvel  ex  cmrallu ,  njet  ex  tefta- 
mento  mfiitutts  ,  Carbonianam  bmorum  pojfejstonem  prtfian- 
dam. 

21  QjufitratioCarbonianafujpcnfioms. 

22  T^atto  dtuerfttatis inter  Carbontanum  direflum ,  ff) inter  Carbo- 
manum  exconftitutiontbus:$}  in  numerts feauenttbus. 

2 f  Carboniana  bonorum poffefsio  hnpubcrt  non  compettttfuando  attor 
cft^*t)  Tenutaatlionem  proponit aduerfus  pojfejforem. 

3  6  Prtmogeniumjb&reditas  non  dtcitur. 

2  7  tZMdioratusJucceJfor  nihil  capit  ab  *vlttmo pojfejfort. 

2  s  (farbonianum  dtreSlum  in  maioratibus  locum  habere  non poteft. 

30  Quando  maioratus  inftituitur  ex  amiuerfa  hdreditatcvel  certapor 
tionejure  hareditario fuccedit  prinwvocatus. 

30  Fttto  hdredt  tnfiituto  non  competit  (^arbonianum. 

3 1  Cum  ex  Carboma.no petitur  honorum  pojfefsiotdebet  tognofci  fum- 
matim^anpetenSiftltuspt.  i 

32  TenutaeslrcmcdiumfummariJsimum:denuSo itaaue alio fumma' 
rio  remcdto  cognofcitur  antc  etus  pronuntiationem.ftf  numertsfequi 
tibus.  1 

3r  Qupadproprietatem  non  eft  locus  Carboniano. 

36  tMimrtsuiagendotCarbonianumnocompetityauandoreus  esltCar 
bonianumnoninterdtcttur. 

37  Jnterpretatur textus  inl.de bonis.ff.de  Carboniano. 

38  «ZMmor  quiinpojfefsione  tuetur propter  Carbonianum,  andebeat fa 
tifdare. 

39  Declaratur  textus  in  l.i.ffd)  Codicede  Carboniano. 

40  Leges  quA  de  Tenuta  loquuntur  ,  nullam  fatifdathmem  deftde- 
rant. 

41  cA  CarboniamdecretofupplkanpoteH^obHamcmua  fantli§- 
nequd jupplicarinjctat. 
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TENVTAE  DETERMINA- 

tio  an  per  Carbonianumvfquead 
pubertatem  differri  debeat, 

C       P  VI  XXXVI L 

• 

D  huius  qux-  cererfiliosinfticucre,velcxhx- 

ftionis  cogjnitio  rcdarc,principium,Inftituc.  dc 

ncm  primo  prx  cxhxrcdationc  liberorum,&  Ci 

mitto  ,  Carbo-  a  macre  prxrcriti  crant,  idcm 

nianum  edi&U  a  ius  conftitucbatur,cum  prxts- 

Prxtorc  inductu(nomcn  enim  ritio  matris,haberetur  pro  cx- 

habct  hoccdi&um  abauctorc  4  hxredatione.J.maccr.Infticuc 

fuo ,  vt  &  Saluianum  intcrdi-  codc.  Licec  hodic,cum  fic  fub- 

au,&Scruianaa£tio.l.3.$.iuf-  laca  difFcrentia  intcr  patrcni 

fum.flf.dc  Carboniano  cdi&o)  &  matrcm,ctiam pro hxrcdita 

folu  compcterc  prxccricis  filijs  cc  macris  compccet  prcdi&um 

impubcrib9  pro  paccrna  hxrc  -  Carbonianum  edictum.  Nam 

dicaccquotics  ftat9  quxftio  eis  fi  matcr  pfctcrierit,  cotra  cius 

mouctur :  cu  Carbonianu  illis  tcftamencum  dabicur  bonoru 

tancumdccur,quibusdarurbo  5  pofTcfsiocontratabulas.-prxtc 

norum  poflefsio  contra  tabu-  ritio  cnim  matris  iam  non  ha.- 

las :  quam  quidem  bonorum  bcturpro  cxhxrcdationcper 

poflcisioncm  contra  tcftamcn  $.aliud quoque,in  Authcnt.vt 

tum  tantummodo  patris  filij  cum  dc  appcllationc  cognofci. 

pcterc  pofliinc,  quando  prxtc-  &  docct  Grcgorius  in  1.  z.titu . 

ritifunt.l.i.&  3-rT.dcCarbonia  i4.part.6.fcholio  itf.verbo  de 

'ttocditto.  Dixi  itaqucprohx-  fupadre^  cuius  opinionem  ad- 

rcditatc  patris  hoc  edi&um  co  mitco,  licet  concrariam  dcfcn^ 

pcccrcj  pro  hxrcdicacc  cnim  datM0lin.lib.3  num.3y.quim 

matris  non  compctit  j  nam  Ci  bonis  matris  remcdlum  Car- 

ab  ca  in  ftituti  (int ,  poflefsionc  bonianum  non  dari,iure  com- 

habcnt  fccundum  tabulas:&  &  muni,(iuc  Regioinfpedto, con 

cxhxrcdati  fint ,  nihil  peterc  tcndic. 

pofliint,cum  pacribus  $que  Ii-  Sccundo  prxmicto,dupIeac 

1  «.               Gg  1  c(Cc 
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TENVTAAN  POSSITPRO 

poni  invitapoflefloris,per  contrauen- 
tionem  conditionis  in  maioratu 
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Aioratum  vaca 
rc  pcr  non  ad~ 
implemcntuco 
ditionis ,  &  do- 
miniuciustraf- 
cntcm  in  gradu, 
compcrtum  cft,cx  glo.in  l.quo 
ties,  vcrbo  Petitionem.  C.  de  fi- 
dcicommifsis,quatenus  voluit, 
pofle  fcqucntcm  in  gradu  in  ca 
fu  contraucntionis  agerc  rcive 
dicatione ,  qux  non  compctit 
nifi  vero  dominojvt  in  l.in  rcm 
adio.cumvulgatis.fF.de  rcive- 
dicatione ,  &  fatis  probatur  cx 
dift.  1.  quotics ,  &  cx  l.cum  pa- 
ter.§  .libcrtis.rT.de  lcga.2.  pcti- 
tiocnim,dc  quaindhftis  iuri- 
bus,cflin  rcm  actio  in  perfona 
(cripta ,  vt  in  l.acYio  in  pcrfona. 
nc.dcactionibus,&  obligationi 
bus,&itainfpccieex  illislegi- 
busdeduxitSalicetusin  didt.l. 
cjuotics,num.4.  &  5  .vbi  Doclo 
rcs,&  Gregor.Lop.in  1. 34  tir. 
$.part.6.fchol.3.quxft.t.vcru*. 
nota  yuodfttwliter,  cum  alijfc 


cjuosrcfcrtPclaez  3.parr.qucf. 
p.numcr.  1.  Conditioncs  cnim 
prxdictx  adimplcridebcnt.  I» 
cx  hoc iure.  §.  vlti.  rT.  de  dona- 
tionibus.l.facta.J.  in  danda.  f£ 
ad  Trcbcl.vbi  Bart.&  Scribcn- 
tes.quos  rcfcrtMolinalibr.i.c. 
i4.num.i6.Chaflancusin  Ca- 
talogo  glorix  mundi,condu£ 
46.  Mieres  z.  par.  quxft.4.  illa- 
tionc  8  .num.  i.Et  11  non  adim- 
pleatur  conditio  in  maioratu 
appo(ita,primogemum  amitti 
tur,quiacft  ifte  contraSus  rcci 
forocus,do  vtfacias-,  &  ceflante 
implemento,cum  inferat  cau- 
fam  dandi,cxcluditur  pofsidcs, 
prxfertim  fi  in  primogenio  ap 
pofitaclaufulaut,vt  ipfofa^to 
contrauentionis  amittatur,& 
in  eo  fuccedat  fcqucns  ingra-  * 
du,iuxta  tcxtum  in  §.  vltimo, 
IegisHociurc.ff.de  donationi- 
bus.Moli.lib.2.cap.8.num.  15. 
Mieres  1.  part.  qux  ft.4.  illatio» 
nc  8.numc.3.&  4-Et  a  dic  con- 
crauentionis  dominium  cranf- 

fcrri 
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4  fcrTimcum,quipoft  mortem 
vltimi  poflcflbris  fucceflurus 
crat,  probari  vidctur  in  l.quo- 
tics.  C.  dc  donationibus  qu  o: 
fub.  modo ,  proutcx  cacxpcn- 
duntSpeculator,Decius,&  RI 

f>a,quos  rcfcrt,&  icquiturMol. 
ib.3  cap.ii.num.i.Couar.lib. 
i.  rcfolut.cap.14.nu.  3.  vbido^ 
nationi  dcquaibi,  nonfoliim 
dics,fcd&  conditioadijcipo- 
ieft-,vt  fit  fcnfus,  vt  non  foliim 
aduenicntc  dic  doroinium  traf 
fcratur  in  fcquenrcm  donata- 
rium, fcd  &  adueniente  cafu  co 
dition!s,vel  cius  contraucntio- 
j  nis.Na  &  id  rcgulare  eft  &  pcr 
pctuum ,  donari  tibi  poflc  rem  & 
quampiam,eatamcn  lege ,  vt 
poft  mortcm  donantis,vci  poft 
ccrtum  tcmpus  rc  ipfa  fruaris> 
id  cnim  ita  pofle  Hcri ,  dcduci- 
tur  cx  1. 1  .C.vt  a&io.ab  haeredi 
bus.late  Tiraquel.in  traft.  pri- 
mogeniorum,6.qua:ft.nu.  33. 
&  pofiefsioncmquoquc  fub  co 
ditione  tradi  poffe,&  vt  ea  non 
impleta,in  alium  transfcratur, 
probatl.quiabfcnti.$.i.l.fi  mc 
invacuam.rT.de  acquir.  poflef. 
cap.olim,dc  rcftitut.fpoLl.vlci. 
C.dc  legat.difputat  Bald.  in  c. 
i.$.hc«:quoquc,adfincm,titu. 
•  de  fuccef.feudi,idcm  Bald.cof. 
i88.1ibr.5.pcrtotum.Mafluer.  j 
tic.de  poflef.  §.  Jtemnota<juod 
pojjefsio .  Et  quia  ficut  tcftator 
tradcndo  poteft  mortem  prx- 
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uenirc,itaetiam  &  conditionc 
apponcndo,iuxta  Bald.  do&ri- 
nam  in  cap.  i  .ad  fincm,dc  con- 
firmation.  vtil.  vel  inut.per  tex» 
in  I.Luci9  Titi*  teftameto.ff.  dc 
Jegaci.cui  fuffragatur.l.lcgatu 
cit.ff.de  legat.i.l.cum  quis  dc- 
ccdens.$.qui  tcftamento.ff.  dc 
legat.3.  glof.  in  Clcm.dudum. 
$.vcrum,vcrb  Datis,  dc  (epul- 
turis.&fatishacc  opinio  proba 
rividctur  cx  dict.  I.45.  Tauri, 
tranfcripta  in  noua  Compila- 
tionc,lib.5.titul.7.1ib.8.cxqua, 
mortuovltimopofleflbrcjpfo 
iure  praedida  poflcfsio  transfer 
tur,vtnecpcrmomentum  va- 
care  dicatur.  At  idcm  cft,moi  i 
vltimum  poffeflbrcm,  &  maio 
ratumcius  morte  vacarejvcl  il 
lum  amittcrc  cx  contraucntio- 
ne  condicionisjquia  cafus  mor- 
tis  a  Iegc  exprcflus  trahitur  ad 
alios,cxquibuseadcm  vacacio 
rcfultat,vt  docct  glo.verb.A/o- 
r/>w/tf,iundtotextuin  Clcmcn. 
neRomani.§.fane,dcclcdion. 
alia  glof.vcrb.yl</or/,  in  Cleme. 
1.  vt  litc  pcndcntc.  1.  Gallus.f . 
&  quid  titantum,dclibcris  & 
pofthum.Lfineccm.J.deporta 
tus.  ff.de  bonis  libcrtorum.  i. 
mulier.ff.ad  TrcbcLI.fi  mater. 
C.deinftitutionibus,&  fubfti- 
tutionibus  fub  conditione  fa- 
dis.L5.tit  4.  par.^.Quibusfuf- 
fragaturtcx.in  \.i2.tii.+p.}  & 
conducunt  eaqux  in  cap.  34.  a 
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num.i4.fufifsime  cogcfsi,  nec 
"  bicrepecenda  duximus.Etc]ua 
cx  impedimento,  vel  rncapa 
cicatc,mortis  cffe&usfcquitur, 
lcxdemorte  loquens,  prxdi- 
dcos  cafus  comprchendit,iuxta 
ca  qui  ibi  fatis  appofite  addu- 
ximus,  &  idco  fecjuenccm  in 
gradu  non  folum  pofle.rcivcn- 
dicacioncm  intendercfcxi  &ie 
mcdiumlcgtS45.Tauriprbpo 
rierc,  opinacui  Mkrcs  dcpri-  x 
mogenijs,j.  partcjuarft.z3.pcr 

9  tocam.qui  indiuidualitcr  locjui 
turinnoftrocafu,quandopof- 
feflbr  bonorura  maioratus  non 
paruit  conditionibus.  adicc~cis 
abilio,quiprimogcnium  inftt 
tiiic,  &quauis  nullis  duft*  fun- 
d amcntis, do minium ,&  pollef- 
/ionem  in  fequcntcra  fucceflb- 
rcm  transferri,  firmat.  Pro  qua 
opinioncconfiderorcxtum  in 
l.fancimus.§.cum  autcm,in  fi- 
nc,\b\:S?ue  d  primo fidiicommifc 

10  fario,{£/c.Cad  Ticbcl.dumdc 
cidir,ii  primus  fidcicommifla- 
lius  fideicommiflum,  quod  dc 
bcc  rcftituere,non  rcftituar,ip- 
fo  iurc  a&ioncs  fidcicommifla- 
ria:  hxrcditatis  transfcrri  in  fc- 
cundum  fidcicommiflarium , 
achfideicommiflumei  rcftitu 
tum  fuiflet:&  adftruit  tcxt.in  1. 
i.in  finc,tit.4.1ib.5.Compi.vbi 
fidcicommiflum  ftacim  abfque 
alia  rcftitutionc  transfertur,  vc 
difpofitioni  teftatoris  fit  pari- 


tum ;&  ibi  notat  Maticrico  gl.  :• 
1 8.numcr.8.Vt  cadcm  ratione 
d icam us .pollclsibn em  tr  asfer- 
ri  pcr  con trau cn t ionc m  condi 
tionis.vtferuetur  voluntas  in- 
fticucoris,ficut  fcruatur  in.di^. 
I.lnntimus,cxqua,fi  contrauc- 
niat,&  recufct  rcfticuere  gtaua 
tus,a  die  contrauentionis  tranf 
lacio  Icgalis  ht  in  fequetcm  fuc 
ccirorcm-/ 

!  1;  Scd  cjiianuis  prardicca  com- 
primerc  videancur ,  contraria 
opinio  adroitteda  eft,ex  fequc- 
tibus  cofidcrationibus.  Primd, 
quiaquanquam  pracdi&a  pcc- 
na  tranllacionis  appofica  lit  a 
maioratusinfticucorci  ncccfla- 
116,  camen  rcquiricur  fcntcn  tia, 
cjux  dcctarct  condicionis  con- 
t  raucn  t  ioncm,  &  cx  ca  maiora- 
tumvacafte;ex  traditis  aFran* 
co  in  cap.propofu i c,d c  appclla- 
tion  ibus,  in  pri n ci p.Capi ti o  dc 
cif.  1 11  .cx  num. z i.vfqucad  if. 
Fclin.in  cap.Rodulphus,num. 
37.de  rcfcriptis.  Vacatio  icaquc 
dcbct  cflc  abfquc  controuerfia, 
cum  rcgularirer  ex  Icgis  difpo- 
ficionc  non  decur  eftc&us  ipfo 
iure,nifipcrfcnrcnciamiundi- 
cc  pronunciacam ,  iuxca  1.  non 
cancum.  §.Scnatus,dcfidcic6- 
miflarijs  libcrcacibus,  cap.  cum- 

^  fecundumJcges,dchaercricis, 
in  6.Barc.in  l.cius  qui  delatorc, 
in  princip.ff.de  iure  fifci.  Secft- 
do.ex  tcxtu  in  cap.  fufccptum, 
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x  dcrefcripcis,libr.6.  infine,vbi  l.quxfubcondicione.  §.  vlt.  rf. 

pcr  morcem  vacac  bcncficium,  dc  condic.inftic.&  l.de  pupilio. 

non  auccm  pcr  refignarionem,  $.habecauccm  ft.dc  nouiope. 

renuciacioncm,  velaliomodo;  nuntiac.cap.vbi  pcriculum.  §. 

ciim  cgtcri  cafus  morci  no  e;qui  prc;ccrea,dc  elecc.lib.6.Scd  hac 

parecur.Cum  ergo  Iex45-Tau  rcmancipiccnrdillinccioneco- 

ri  morcc  vacarcmaioratii  fan-  ponendo  ,  illud  gcncralc  ,  & 

xerir,&  morcuo  fucccilore ,  ci-  perpccuum  cft,  vc  quanuis  non 

uilem,&naturalempoirefsio-  requiracur  fenccncia  qux  pcc- 

ncmtransfcrri  ipfo  iure  ii\fe-  namirrogec,rcquiracurramen 

quencem  fucceflbremdecidar,  quc;declaretaCcumfaclum,auc  v 

ad  aliam  vacacionem,&  poflcf-  commifium ,  auc  eciam  omif. 

iionis  tranflacionem  ,induccrc  fum,cxquopccna  ipfoiurc  la- 

lcgcm  prxdictam  non  debc-  tacft,cxccxcuinl.ciusquidela 

jnus  .  Quanquam  fciam ,  cum  torcm.rT.de iurefifci,  &incap. 

pccnaipioiurc  imponicur.alia  cum  fccundum  §.  confifcacio- 

ientenya  iudicis  dedaratoria  nis,dehxrec.lib.6.&laccprofc 

non  cflc opus ,  fcd  ad  exccutio-  quicur  Felin.in  c.  Rodulphus, 

ncm  pccnx  confeftim  procc-  uercfcripc.in  c.cum non abho 

dendum,vt placuit  gloflx  in L  mine,dc iud.&  in  c.2.dc fponfi 

ami(sionc.$. quidcficiunc.ft.de  anum.  i.vbi  quatuor  modis li- 

cap.diminu.&  glofsc;  in  Clem<  mitat,&  quincum  adijcit  Tira 

muItorum,ad  finem,dc  pccnis,-  quel.verb.^««T/<ir«r,in  1.  fi  vri 

&  in  c.cjuam  lit ,  vcrb.  Eo  ipfo,  quam,num.402.  Idcmque  a  n. 

dc  eleCt.lib.6.&in  Clem.i.eo-  398.vfquead  num.416.poit.Fe 

dcm  verbo,  Eoif>fb,dc\hA8c  linum  qucm  referc,  adco  fufc 

honeiLClericorum^&in  Cle-  traclat,  vt  fupcrfluum  vifum 

mcnt.Attcndcntcs,  fchol.  vlti.  f  ucric,quidquam  in  hoc  illis  ad 

dc  ftacu  Monachor.  Bald.  in  1.  adere .  Tertio  confirmo  cx  vr- 

adolefccncc.  C.  in  quibus  cauf.  gcnci  confideracionc ,  ea  fcili- 

in Inccgrumrcft.non  eftnece.  1  *  cec,nam  inhac  maioracuum, 

vbiaic,iudicis  minifterium  no  &  cranftacionis  poflcfsionis  ma 

requiri,vbi  ius  cftcctum  produ  tcria,  mortuus  transfert  in  vi- 

cicicidem  Bald.  in  1. 1  .nu.  1.  C.  uumjquafi  illc  qui  moricur,  vi 

dc fecund. nupc.Bart.ini. i.an.  dcaturdarcpoftefsionem  viuo 

1  .ff.de  his  qui  notan.infam.  Et  fucccftbri,viuens  tamcn  poflcf 

quod  ipfo iurc  fit,nccclsitatcm  for  viucnti  cam  darc  non  po- 

tollere  adcundiiudicis,probat  tcft,necdiccturcontinuari  dc 
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viuoinviuum,  feddemortuo 
in  viuentcm,  vtin  indiuiduo 
docuit  Cynusinl.  calcge.  C. 
dc  condidtione  ob  caufam,n.  1 . 
'lbhfonfutudocft  in7{egno  Fran 
cixrfuodmortuMs  fagmat  njtuu. 
Qufd  efl  hoc  dtElumtVult  dicere, 
ejubd mortuusnjidetur  dare pof- 
Jejstonem  njtuo  hxredt  j  quia  pof. 
jefsio  dicttur  faginatnjnde  *Vtdf 

'  tur  hdt  es  haberepojjcfsknem  de- 
funclt^quod  cjtccntraius  fcrip- 
/wm.&Cynu  tranfcripfitPau- 
lus  in  l.hxrcs  in  omne  ius ,  nu. 
3.fT.deacquir.hxrcd.  &vtrun- 
qucTiraquellusdemortc  i.de 
claratione,num.z.  in  prxfatio- 
ne.  .Appcllaturautcm  a  Cyno 
poflcfsio  faginatab  ipfius  poflcf 
iionis  cftc&u  &  operaiionc,/** 
ginare  enim  dicimus  illum, 
cjuem  pingucm,&  diuitcm  fa- 
cimiiSjVttraditCollumcla  lib. 
.tf.cap.  38.  Per  contraucntione 
igitur  conditionis  non  transfer 
tur  poflefsioieflct  cnim  tranila 
tio  de  viuo  in  viuum:  &  tamen 
Jexn6ftra45.dc  mortuoinvi- 
uum  voluit  transfcrre,ad  fimi- 
litudincm  Callicx  confuctudi 
nis,licet  ab  ca  diftet,  vt  in  c.  48. 

,  5  nrTatim  dicemus.  Ethuic  opi- 
jiioni  fufragatur  dodtrinaEaldi 
confi.436.in  finc,libr.4.du  tra- 
#at  de  legali  difpofitionc,  qux 
non  refpicit  orainem  nafccn- 
di,fed  moriendi,cum  nullusle 
gis  efTe&us  rcfultctin  cius  prin 


cipiovfquead  extrcmumvitx 
tcmpus.Sicut  in  cafu  noftrodi 
cimus,m  cjuo  poflefsio  trasfer- 
ri  necjuit ,  nifi  mortuo  vhimo 
pofiefibrc,in  cuius  mortcmco 
icrtur  lcgaiis  prouifio  :  ante 
mortcm  cnim  nullum  effeclu 
produxifle  cenfetur  ,  vt  docec 
.Alciatus  confi.56c.nume.3.&: 
4.^Luinus  confi.zoo.nu.9.verf. 
J/Vr^lib.i.quem  fequitur  Cc 
phalus  confil.9  5  .fub  nume.  1 5. 
Iibr.  1 .  Quibus  accedit,  nam  in 
cafu  noftro  non  fufficit  fubfti- 
tutio  &  nominatio  ipfius  maio 
ratus  inftitutoris  in  ailcuius  fa- 
uorem  fa&a  pcr  conditjpnis  co 
traucntionem ,  hxc  cnim  pro- 
uifio  ius  refpicit,  ad  obtinendu 
fcilicct  in  litc  ordinaria:nos  ve- 
ro  tantu  agimus  dc  lite  extraor 
dinaria  &  iummaria ,  in  qua  vc 
obtincatur ,  non  ad  ius ,  fcd  ad 
fawtum  rcfpicitur,&  ad  mor- 
tcm  vltimi  pofleflbris  ,  qux 
fi  non  prxccdat ,  intcrdiSum 
pofle-flbiiim  Tcnutx  compe- 
tcrcnon  potcft,  cum  lex  po£ 
fcfsioncm  nontransfcrat,  nifi 
cum  prxdieta  mortis  qualita- 
tc ,  qux  prius  debct  verificari, 
quam  Icgale  remcdium  ab  ip« 
fa  legc  procedens  proponi  pof- 
fit:argumcntotextusinl.  i.§. 
i.fT.ncquid  in  fluminepubli- 
co,&inl.Fulcinius  § .cumhoc, 
vbi  glof  &  Bartol.  fT.ex  quibus 
canfis  in  poiTcfsioncm  eatur. !. 
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penult.  §.docerc,vbi  pulchrc  dumaducrfus pofleflbrcm ,  no 

Paulus.  ff.  vi  bonorum  raptor.  tamen  iudicio  furomarifsimo 

Pr$di£ta  crgo  qualitas  a  lcgc  rc  prxdictx.  1. 9.  in  quam  fcntcn- 

quifitadire&bdcbctverificari,  tiam inclinat,quanuis  non  cx 

pcr  mortcm  fcilicct  naturalcm  prcdi&is  c6fiderationibus,Mo 

poflellbris ,  vt  lcx  ptxdi&a  in-  Iina  dc  primogcnijs  lib. 3.  c.  1 3. 

quit,ibi:A/«<Tf0f/ tenedor,  $)c.  num.59.  dum  putat,non  poflc 

&  cenfet  Miercs  in  1.  poft  mor-  tcrtium,vltimo  pofleflbrc  viue 

iem,num.z3.C.dcfidcicomm.  tcremedium  diclx  l.^f.propo 

Azcucdoinl.8.titul.7.1ibr.5.n.  ncre:&inindiuiduoarbkratur 

1 1  .&inl.9.num.3.  ciufdcmti-  Micrcs  fibicontrariusih  tracla 

tuli.Molinalib.3.cap.i  3-num.  tumaioratuum,3.  part.  quxft. 

1659.  Quarto,  quia  vacatio  per  9. numc. $o.\b\:  Ex  fupertcril/u$ 

mortcm,omnibus  eftnotoria;  autemiufeinfertur^uod ft  pof- 

pcrcontraucntioncm  vcro  rc-  JeJJor  bongrummatoratus,nonpa 

gulariter  omnibus  latct:diucr-  reatcondtttoni&us^elorauami- 

ia  itaque  cft  vna  vacatio  ab  alia.  nibus  d  fundatore  maioratus  da- 

Et  quia  prxiudidum  fequcrc-  tis,no  transfertur  pojfefsio in pro- 

tur  abfcntibus,&  ignoratibus,  ximuuocatuminpccnam  illius, 

qui  fucccfsione  prxtcndcrent,  quicondttionibus,  ft) grauamtni- 

&  forfan  obtineret  illc ,  cjui  ius  bus  non paruerit :  <juod ex prtdi- 

detcrius  habcrct  &  idco  vaca-  t  8  Sfis  fatts  confiat.Ncc  ob  ft  at  tex 

tio  hxc  ,  cum  ab  altera  di-  tusindicl.l.fancimus/ibicnim 

ltct ,  dcbct  vcrificari,  non  in  transfcrturacticnotamenpo. 

iudicio  fummario  ,  fed  caufa  fefsiojhxc  enimnon  acquiri- 

plene  difcufla:argumento  tcr.  turfincattuapprchcnfionis.  li* 

inl.3.§.ibidcm.  ft,  ad  exhibcn»  i.J.Scxuola ,  fiquis  teftamcn. 

j    dum.  Longc  itaquc  vcrius ,  &  libcr  cflc  iuflus  fucrit .  Ncquc 

reccptius  puto,per  contraucn-  vrgent  fupradidlx  doctrinx  dc 

tionemconditionis,quanuis  ab  mortis  xquiparation  c procc- 

inftituenteipfofacto  pocnapri  duntcniminhiscafibus,inqui 

uationiSj&tranflationisclaufu  bus  dc  iurc  quis  habctur  pro 

la  in  fauorem  fequcntis  in  gra-  mortuo ,  non  tamen  ex  homi* 

du  appofita  fit,poflcfsionem  ir>  nis  prouifioncjhxc  enim  abfq; 

fo  iurcnontransferri ,  &  idco  legis  miniftcrio  mortcm  non 

Tcnutam  proponi  non  poflc  inducit.Prorfusitaquchalluci- 

in  luprcmo  Confilio,fed  reive-  natus  fuit  Miercs  in  diCt.queft. 

dicationc,&  alijs  rcmcdijs agc-  23.  j.par.cxiftimans  n.vltimo, 
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SVMMzARIzA  CzAPITlS  XXXVII. 

j  f^SAtXBOKl A^NVM  editlum  foVumcompctit  legttimis 
.  filtjs pro  hdreditate  patrist  quoties  Jlatus  quxfiio  cis  mouc 
^*-*  tur. 

2  Qarbontanum  cis  datur }qutbus  datur  contra  tabulas. 
j  Prohareditatematrisnoncompctit  Qarbontanum. 

4  Prdtcritio  matris  habctur pro  exhdredatione. 

s  ffodie  Carboniana  bonorum pojfefsio  datur  tn  bonis  matris. 

6  €arbonianum  duplcx  eft'}<t/num  quod^vocatur  dtrcEium^aliudfVerl. 

extnterprctatione. 

7  Qarbcnianum  dtrettum  duos  habet  ejfct~lus}  unum/vt ftatim'  minor 

tn pojfefsionem  bonorum patris  mittatur,  alium ,  *vt  ftatus  quafii^ 
fujpcndatur  *vfque  ad pubertatcm- 

5  Carbonianum  in primogcnijs  locum  obtinet. 

9  ln  tuditio pojfcjforio  Tcnuu potefl  opponijiatus  quxfiio ,  ft)  illegiti- 
mitatis  exceptio. 

I  o  Pupillus  inpojfe fsionem  bonorum  maioratus  mijfus  d  iudice  in fcrio^ 

ri>an  de  Carboniano  in  iudicto  Tenuta  excipere pofsitypetereq^/vt  da 
termtnatio  Tcnuu  fujficndatur  rvfqueadpubertatem. 

II  De  feudis  ad  maioratum  argumentum  <z/alct. 

1 2  Tcnut*  dctcrminatto propter  Carbontanumttunc  fufpcnditur ,  quark 
dotcflamento^  tttulo  inftitutionis  maioratus  inftitutus  efl :  fccus 
ruerbtfuando  d  contratluprimogenium  prouenie. 

13  Etft  teflamento  mftituatur pr'rmogentum}Carbonianum  non  compc^ 
tit}nifitnflitutionts  titulo  rcltElum  Jit. 

1+  Qa/fitratio^quareinmaioratuexcontraBuCarbonianum  nonco* 
petat. 

jj  fcarboniana  bonorum pojfcfsio  dicitur  iUa.qux  dat ur  fiio  tmpubcri 

non  inflitutotncc  cxhxredato}fedprxterito. 
j6  De matoratu  cx contraitu  Carbonitnum non datur ,  cum  ex  eo non 

ortatur  prdteritio. 
1 7  BdtElo  Carboniano  iocus  eft,etiamji  ab  intcflato  ad  bonorum poficj  ? 

"  Jtonemafeniant  liberi. 
1S  Contra  tabutas  bonorum pojfcfsio  ab  inteftato  locum  non  habet. 
jo  Succefsio  <*£  inicfl  atothxreditas  quoque  dicitur. 

Cg         so  Verius 
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20  Vcrius  efltin  omnibus  maioratibus/vel  ex  contraUu ,  ^vet  ex  tejia- 
rncnto  mfittutis  ,  Carbomanam  bonorum  pojfejswnem  prtfian- 
dam. 

2 1  Qtu  fit  ratio  Carboniana  f njpenponis. 

22  7{atto  dtuerjitatis  mter  Carbontanum  dire£Iumt  fp ]  inter  Carh- 
nianum  exconjiituttontbus.fg)  in  numeris fcaucnttbus. 

2 /  Carboniana  bonorum poffefsio  impubert  non  compctittquando  aftar 

cji%*t)  TenutJt  aElionem  proponit  aduerjits pojjejforem. 
a  6  Primogeniumjrjtrcditas  non  dtcttur. 

2  7  ^Maioratus  fucccjfor  nihilcapit  ab  ulttmo pojfejfore. 

28  £arbonianumdtre£luminmaioratibuslacumhabcrenonpotefl. 
2p  Quando  maioratusinjiituiturexamiuerfahdreditatefveicertapot 
tionejurc  hdrcditario  fucccdit  prinwuocatus. 

30  Fttio  hdredt  tnslituto  non compttit  (Jatbonianum. 

3 1  Cism  tx  Carboniano pttitur  bonorum  poJfefsiotdebet  tognofci  Jum- 
matimtan  petensfiltus jit.  .  i 

32  Tenuta  cil  remcdiumjummarifs'tmum:dc  nuUo  itaquc  aliofumma  • 
rio  remedto  cognofcitur  anteetus  pronuntiationem.ft)  numcrtsfequi 
tibus.  \ 

3  x  Quoad proprietatem  non  eji  locus  Carboniano. 

3  6  t%finort,cwagendotCarbonianum  no  competityquando  reus  efI,Car 

bonianum  non  inttrdtcttur. 
3  7  lnterpretatur  textus  m  l.  de  bonis.jf.de  Carboniano.  • 
38  ^Mtnor  qui  in pojfefsio  ne  tuetur propter  Carbonianum,  an  debeat fd 

tifdare. 

30  Declaratur textus in l.i.ff.ft)  Codice de  Carboniano. 
40  Ltges  qua  dt  Tenuta  ioauuntur  ,  nuiiam  fatxfdatnmem  dcftdc- 
rant. 

jfi  cACarbtmiamdecrttojupplkaripotesljnonobfiantcnoua  fantH§- 
netqua fuppiicari<vctat. 
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TENVTAE  DETERMINA- 

tio  an  per  Carbonianum  vfque  ad 
pubertatem  differridebeat, 
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D  huius  qux- 
ftionis  cognitio 
nemprimoprx 
mitto  ,  Carbo- 
nianum  cdi&fi  a 
Prxtorc  induc~tu(nomcn  cnim 
habct  hoccdittum  abauctorc  ^ 
fuo,vc  &  Saluianum  intcrdi- 
&u,  &  Scruiana  adlio.l.  3.  §  .luC- 
fum.ff.dc  Carboniano  edifto) 
folu  compctcrc  prxtcritis  filijs 
impuberib9  pro  patcrna  hxrc- 
ditatcquotics  ftat9  quxftio  cis 
mouetur :  cu  Carbonianu  illis 
tantum  dctur,quibus  datur bo  5 
norum  poflcfsio  contra  tabu- 
las  :  quam  quidem  bonorum 
poflcfsioncm  contratcftamen 
tum  tantummodo  patris  filij 
petere  poftunt,  quando  pnctc- 
ricifunc.l.i.&  3.fT.dcCarbonia 
\iocdi«to.Dixiiraquc,prohx- 
rcditacepacrishocediclum  co 
petcrej  pro  hxrcdicacc  cnim 
matris  non  competit  j  nam  Ci 
ab  ca  in  ftituti  fint ,  poflckionc 
habcnt  fccundum  tabulas:&  Ci 
cxhxrcdati  fint ,  nihil  petcrc 
poflunt,cumpatribus$que  U- 


ceret  filios  inftituere,vcl  cxhx- 
rcdarc,principium,Inftituc.  de 
exhxredationc  liberorum,&  (l 
a  matre  prxtcriti  erant,  idcm 
ius  conftitucbatur,cum  prxts- 
ritio  matris,habcrctur  procx- 
hxrcdatione.J.maccr.Infticuc 
eode.  Licec  hodiccum  fit  fub- 
Jata  dirTcrcntia  intcr  patrem 
&  matrem,etiam  pro  hxrcdita 
tc  matris  compctet  prcdi&um 
Carbonianumedictum.  Nam 
fi  matcr  pfctcrierir,  cotra  eius 
teftamentum  dabitur  bonoru 
poflcfsio  contra  tabulas:  prxte 
ritio  cnim  matris  iam  non  ha- 
bcturpro  exhxrcdationcper 
$.aiiud  quoque,in  Authenc.vc 
cum  de  appellationc  cognofci. 
&  docct  Grcgorius  inl.  i.xitu. 
i4.part.6.fcholio  itf.vcrbo  de 
fupadrc>cu\u$  opinionem  ad- 
mitto,  licct  contrariam  defen^ 
datMolin.lib.j.num.j^.quiin 
bonis  matris  remedium  Car- 
bonianum  non  dari,iurc  com- 
muni,fiuc  Regioinfpcc~to,con 
tcndit. 

Sccundo  prxmitto,dup!cx 
Gg  1  cfle 
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efle  Carbonianum:  vnum  cx 
vcrbis  Senatufcofulti,  quod  di- 
rcttum  vocamus  &  hoc  non 
compctit  nifi  pro  hxrcditatc 
5  parentum:aliua  veroeftex  in- 
tcrpretatione,quod  a  iure  voca 
tur  ex  conJlitutionil>us:8c  hoc  da 
turpro lcgato,vel  fidcicomif- 
fo,quanuisapatre  non  proue-  9 
niat.L3.1n  princip.ff.  de  Carbo 
niano,notac  Bart.in  l.  de  bonis, 
eodemcicnum.2. 

7  Tcrtio  premitto,  Carbonia 
num  direduduos  cffcitusha- 
bcrc:vnum,vt  ftatim  minorln 
poflcfcionem  bonorum  patris 
mittatunalium ,  vc  ftacus  auae- 
ftio  fufpcndatur  vfque  ad  pu- 
berratem ,  vt  in  L 1  .in  princi.ff. 
dc  Carboniano.Li.tit.  1 4-p.tf.  j 

8  Quarto  pr^mitto ,  Carbo- 
nianum  in  primo^nljs  locum 
obtincrcvt  exiftimauit  Grcgo 
rius  in  L2.9.&  xa.dc.  14.  par.tf. 
Mcnefcs  in  Leam  quam,  num. 
iz7.C.dcfideicommusis.  Lu- 
douicusde  Molinalibr.  3-cap. 
1 3.n.27.Micrcs  3»par.in  princ. 
num.i  j.adinftarfeudorum.in 
quibusbonorum  poflHsioCar 
boniana  locum  fibi  vendicar. 
Baldus  in  cap .  1 .  n  u  m.  14.  an  ag 
natus  vel  fHius,&c.Iafon  in  Ru 
brica,n.3.ad  fincm.  Cdc  Car- 
boniano.Curtius  Iunior  de  feu 
dis,membro  x.quxft.  3.  princi- 
pali,nu.  xo.tom.  10.  tradatuu, 
par.x.foI.tf7.  Iacobinus  dc  San- 


&o  Gcorgio,defcudis,verficu. 
ltaqubdipfimueJlitiyViumc.  10. 
dict.  tom.  10.fol.195.  Vinccnt. 
dc  Anna allegationc  30.  num. 
So.&al  i  j  innumcri  huic  opinio 
ni  adftipulances,quos  in  prxdi 
c~Us  locis  noftratcs  Do&orcs 
aceruatim  collegcrunt. 

Quinto  prc_mitto,in  iudicio 
poflcflbrio  Tenutae  poflc  oppo 
n i  ftatUS  quc  ft  ionem  ,&  illegiti 
mitatis  exceptioncm  jcum  lcga 
lis  poflcfsio  non  tranfeat  nifi  in 
illum,quiipfiusmaioratus  vc- 
rus ,  atque  legitimus  fucceflbr 
efttillegitimus  enim&  incapax 
rcgularitcrin  primogenio  fuc 
ccdcre  ncquit.Mol.libr.  3.C  1 3. 
ex  num.24. 
0  Quibus  pracmifsis ,  quaeftlo 
cft,fi  pupillus  miflus  fic  in  pof- 
fcfsioncm  bonorum  maiora- 
tus  a  iudicc  infcriori,  &a£io 
Tenutae  aduerfus  cum  propo- 
natur,coquodillcgitimus  cflc 
conccndatur,&in  eum,tanqua 
in  incapaccm ,  poflcfsionem 
non  fuiflc  tranflatam ,  an  ipfc 
impubesdeCarboniano  cxci- 
perc  pofsic,peterequefvt  Tcnu 
tae  detcrminatio  fufpendatur 
vfquead  pubcrtatcmfccudurn 
praedi&um  edittu.In  quaquac- 
ftionediccndumvidctur,  Tc- 
nutas  pronuntiationcm  vfquc 
ad  pubcrtatcm  diffcrendam  cf 
fc,ex  praedi&o  Carbonlano  edi 
&o,  dumftatult^quaiftioncm 

ftacus 
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ftatus  ia  tempus  pubertatis  dif 
ferri.Li. ft.dc  Carboniano.  1. 1. 
C.codcm.i.i.tit.  i4.part.6. 1. 7. 
tir.21.par.  3-&  in  indiuiduo  do 
cet  Grcgorius  Lopcz  in  di<f^.  1. 
z.fchol.zz.Mol.lib.^.cap.  1  yn. 
zy.Micrcs  3-part.in  princi.  nu. 
1 4.  Vinccntius  dc  Anna,  ditta 

1  allcgationc  30.num.80.quia  in 
fcudis,vt  diximus ,bonorum 
pollcfsio  Carboniana  locu  ha- 
bct.Ex  quoDoctorcs  ad  primo 
gcnia  argumentantur,  cum  dc 
vno  ad  aliud  iullifsima  ratio- 
ne  valcat  argumcntum  ,  vc 
cxteris  omifsis.opinatur  Xuaf. 
in  quxflione  vtrum  in  bonls 
maioratuspatcr  habeai  vlum- 
fruotum.Didacus  de  Couarru. 
lib^.var.cap.^.num.^.  Anton. 
Gom  .in  l.^c.Tauri^nume.  77. 
Pinelus  dc  bon.matcr.  3.  par.n. 
?9.Didacus  dc  Simancas  in  Ca 
tholicis  inftitution.  cap.  9- nu. 
i6c.  Licct  contrariam  opinio- 
ncm  vcriorcm  putct  Palacios 
Rub.in  rcpctitioncRubricc.^. 
69  .num.  30.&  34.  Xuarcz  in  I. 
quoniam  in  prioribus.i  1.  limi 
tationc,dubioio.nu.3.  Couar. 
lib.  i.var.cap.i  ^num.14.  Bur- 
gos  dc  Pacc  inprocemio  lcg. 
Tauri,num.7z.Padilla  inRub. 
de  fidcicommif.numcr.7.quos 
rcfcrt  Molin  lib.  i.cap.^.a  nu. 

.  1  &  q  uadam  diftindtionc ,  nu. 
5.cum  duobus  fequcntibus  co- 
cuiat,&opinionincftrx  adiuc 


retGregor.in  l.z.tit.i^.part.tf* 
fchol  .  zz.  ibi :  Quod ettam  tn  bo~ 
nis  maiorU  habebit  locum  ijlud 
Carbontanum,ft)  hutus  legts  be- 
nefctum,prout  ettam  tn  benis  fct* 
daltbus,&i  idcm  docct  in  I.7.MC. 
zz.par.^.lcholio  7.Animaducr 
toramen.vtadquadcioncm  no 
ftram  reucrtamur  ,a  qua  qui- 

.  2  dcm  nonlonge  di(cclsimus,cu 
diftin&ionc  prxdictam  doctri- 
nam accipicndam  cflc ,  vt  tunc 
dcmumlocum  habcat  pra:di- 
cta  Carboniana  fufpcfio  vfque 
ad  pubertatcm  ,  quandorcfta- 
mcnto,  &:  inftitutiouis  titulo 
maioratus  inltitutuseft :  cum 
Carboniano  cdicto  locus  non 
fit.quando  cx  contractu  primo 
gcnium  proucnit,vt  putat  Grc 
goriusin  l.z.tit.  i4.par.6.glo£ 
zz.ad  finem.ibi  •  Ex  cjuonjide- 
tur,tjubdtn  matoria ,  tjux  proue- 
mt  lure  infittutionis,  habebit  etia 
locum :  tn  maiorian.erb  tju*  ncn 
iure  iflo  njcntrt  t ,  njidetur  tjubd 
non  habeat  locum  Carbonianum, 
quod  in  fpecic  arbitratus  fuic 
Molin.  lib.^.cap.  1 3-numer.3z. 
VCtCi.Extjutbus  uidetur  dicen- 
dum,  cum  dcclarationc  tamer. 
de  qua  ibi,&  num.  37-fcqucnti. 
Et  Gregorij  opinio  probatur 
cx  l.dc  bonis,vcrfi.#*w  autem, 
ft.de  Carboniano  edicto.ibi: 
Jta  demttm  autem  huic  editlo  lo- 
cus  eflffijiatusy  ft)  hdredttatts  co 

1  '  trouerjiaft  .Pondcranducnirn 
Gg  3  cft 
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eft  illud  vctbum  J>*reditatis,  in 
finuatenim,ctfitcftamcnto  in 
ftituaturprimogenium ,  Car- 
bonianumnoncompetcre,nifi 
•  inftitutionis  titulo  rclidtu  fic: 
quod  etia  coftat  cx  omnibus  le- 
gibus  illius  tiruli,atquc  ex  l.vlr. 
C.dccdictodiui  Hadriani,  cu 
ijs  qux  ibi  obferuant  Scribetes, 
vbi  remedium  poflefsorium 
cxea  lege  prouenicns  bzredi 
ranturn  fcripto  praeftatur  :  & 
probat  tcxtus  in  I.cuni  finc,ver 
fic  .Nec  adrepertinet.ff.  dc  Car 
boniano.£t  p r xdld x  dochlnx 
ratio  cft  fecundiim  Do&ores: 
nam  duae  controucrfiac  concur 
1 4  rcrc  in  hoc  cdi&o  debcnt :  alte- 
ra  hxrcditatis^alia  ftatus :  &  cu 
in  maioratu  cx  concra&u  infti- 
ruto,  rixrcdicatiscjuxftionon 
vcrtatur,confecjuerK  eft,  difce- 
ptatloni  Carboniani  aditu  non 
patcrCjdl.de  bonis-5  huicautc 
i  5  cdido.~fF.dc  Carboniano.  Rur- 
fiis,cjuiaCarboniana  bonorum 
poftcfslo  diciturilla.cjua:  datur 
fiiio  ionpubcri  non  inftituto,nc 
cjuc  cxna:rcdaro,fcd  prarccriro, 
quoties  ftatus  quxftio  ci  moue 
tur  ab  eo  qui  paternam  haercdi 


-  i  6 


niano.exhxrcdacus  auccm  aglt 
cjuerela  in o« Hcio ti .  I .  qui dc  in- 
officiofo.fT.de  inofhciofo.  Prar- 
teritus  autcm  Carbonianum 
p  roponerc  poceft,  cum  huic  dc 
tur  bonorum  poflefsi®  contra 
rabulas.  Et  tamen  Carbonianii 
nunquam  compctcrc  dc  iurc 

{>otcft,nifiei,cui  contratabu- 
aspoflcfsio  compctit.l.i.^.no 
izntum  ,vcrCLEtgeneraljter.  fT. 
d  e  C  ar  bo  n  i  ano,ibi  :Et  generalt- 
ter  dicimusjots  demum  Carbonia 
num  competere,qmbmcontra  ta- 
bulas  bunorum pojfefsio  competit: 
his  Tsero  non  competere,  am  repel 
luntur  a  contra  tabulas  bonorum 
poJfcfsicne.Docct  Corneus  in  L 
i.nu.tf.C.codcm.  Petrus  Grc- 
gorius  in  Sy  ntagmatc  iuris ,  p. 
3.1ib.43.cap.4.numer.io.&  i  u 
Mcncfcsinl.  eamcjuam,num. 
1 16.  C.  de  fidcicommifsis.  In 
maioratu  crgo  cx  contra&u, 
Carbonianum  non  datur,cum 
cx  co  non  oriatur  prxtcritio, 
iuxtaeacjuxfupcrius  inprdu 
dijs  adnotauimus.Nccjuc  dica- 
tur,  &  Carbonianu  cxtendi  ad 
bonorum  poilcfsionem  intefta 
ti,&  idco  nihil  intercllc,an  ma« 


tatcpofiidccLi.&3.fr.dcCar-  17  ioratusiurcinftitutionis,vclc 
boniano,&  inprirnopradudio      legato,fidcicommiiIb,  &  ex  co 

traclu  inftitutus  fit,  vt  Carbo- 
nianopatcat  adituS.J.  Carbo- 
nianum,in  principio.  1.  de  bo- 
nis,de  CarbonianoJbi:#i«ir  au 
tem  edtElo  locus  eji,etiamfi  ab  tn~ 

tejiaf 


anirmduerti  ucis :  inftitutus 
coim  in  eius  fauorcm  habct  tc- 
ftamen  cum,&  cx  co  poucfsio- 
ncm  pctit  fccundum  cabuias.l. 
1.$.  Pomponius.  ff.  dc  Carbo- 


iS 
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teftato  ad  bonorum  pojfefsioncm 

S^veniant  Itberkzt  contra  tabulas 
■ 

bonorum  pofTefsionem  ab  in- 
tcftato  locum  no  habcrc,com- 
pcrtum  cft.$.funt  autcm,Infti 
tuta  ,  dc  bonorum  poflclsio. 

9  Rcfpondctur  cnim ,  6c  fucccf- 
fioncm  abintcftato,ha:rcdita-  * 1 
tcradici,  licet  iuris  fanguinis 
(ir,totus  titulus  Inftitu.  de  ha:- 
rcditatibus,quc;  ab  inteftato  dc 
fcruntur.Cum  haercditatis  cr- 
go  &  ftatus  controucrfia  con- 
currat.ctiamfi  ab  intcftato  fuc- 
ccfsio  defcratur,  Carboniano 
locuscrt,dicXl.dcbonis,verfic. 
Jta  demum ,  f£dc  Carboniano. 
Ad  hoc  cnim,vt  hacredhas  nu- 
cupetur,nihilintcrcft,an  cx  tc 
ftamento,an  ab  inteftato  dcla- 
tafit.Scdquanuisprardi&a  vr- 

■  o  gcanr,nihilominus  vcrius  pu- 
to,inomnibusmaioratibus  in 
contra&u  inftitutis ,  &  in  alijs 
etiam  ex  tcftamento ,  quanuis 
iurc  inftitutionis  no  faftis,Car 
bonianambonorum  poflcfsio- 
nem  prxftandam ,  &  in  cama- 
nutencndum  pofleflbrem,  & 
quxftioncmillcgitimitatis  dif 
fcrcndam  in  tempus  pubcrta- 
tis.l.Carbonianum.  ff.  dc  Car- 
boniano ,  iun&ainterprctatio* 
nc  gloflx ,  vcrbo  ,£ t  cum ,  ibi: 
Diclegata  reltclaflio  ut  filio, 
ft)  htres  dicit>eum  non  ejfe  filiu\ 
mittetur  m  pojjefsionem  lcgato- 
rum,$)  difertur  yuxfiio  ftatus, 


ft)  lcgatorum:     jicundum  hoc 
cji  mirum^uod  lcgatario fingula 
ndatur  Carbomanum,  ctiamja- 
Boteslamento.  Eccctcxtum  & 
gloflam,qux  probat ,  ctiam  in 
Jcgatis  &  fideicommifsis  habc 
re  locum  Caibonianum  cdi- 
ctum.Et  confirmatur ,  nam  ra- 
tio  Carbonianx  dilationis  & 
fufpenfionis,  ea  inquacft ;  im-» 
pubcs  enim  in  ca  xtate  intelle* 
&u ,  &  amicis  carct ,  qui  eum 
tucantur  ,&:  idc6  pronuntiatio 
fufpcnditurvfquead  pubcrta- 
tcm,vtoftcnduntverba  di&.l. 
z.titul.  14.  part.6.ibi:  E  cntoncc 
aura  clmcjor  entcndtmiento,  e  a- 
migosparaamparar  fu  derecho, 
qux  cadem  verba  rcferuntur  a 
Viuiano  in  cafus  pofitionele- 
2is  i.dcCarboniano,  &.inRu 
brica  illius  tituli.  Lcgum  itaq; 
ratio  cadem  militat  in  legatis, 
fideicommifsis,&  maioratibus 
cx  contraitu  inftitutis ,  ficut  in 
hxrcditatibus,&  primogenijs, 
qux  dcferuntur  iurc  inititurio 
nis.l.illud.fT.ad  legem  Aquilia: 
&  hac  opinione  tuctur  Molina 
dcprimogcnijs,libr.3.cap.  13. 
vcrlicu.  Quod  etiami&.  vltra  ip- 
fum,&  Doclores  fupra  relatos, 
huius  conclufionis  ratio  dedu- 
citur  ab  his,qux  in  fccudo  prx 
ludio  adnotauimus:nam,vt  ibi 
oftcndimus,duplex  cft  Carbo* 
nianum:aliud  dircctum ,  aliud 
vcro  ex  intcrprctationc  Iurif- 
Gg  4  con-. 
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confulrorum^glo.vcrb.Z^iwdc», 
i  ii  Ldc  bonis,dcCarboniano3&: 
ibi  Bart.num.z.Carbonianum 

i  z  a-urem  dircttum  non  potcft  co 
petercnih  pro  hcercditatc  pa- 
tcrna,&proprimogcnio  titu- 
1q  inftitutibnis  rclidtorCarbo-  z 
nianum  autem,  quod  ex  intcr- 
prcrationcprudcntium ,  &  ex 
conftitutionibus  vocamus,  co- 
pctit  pro  quocunquc  lcgato, 
vci  ndcicommiifo,&maioraru 
cxco.velcx  conrra&u  infticu- 
to}&  fic  curn  in  noftrocafu  pu 
pillusreusiir,&  in  poiTcfsionc, 
&  actio  Teriurx  contra  cum 
pioponatur,aflcrarque  a£tor, 
pupillu  ciVc  iilegitimum,&fc 
cffc  proximiorem  confangui- 
ncum,&  in  cum  tranllaram  lc- 
galem  poflclsionem ,  tunc  pu- 

X  '  pillus  cxcipicndopetcrcpotc- 
rit  fe  tucri  in  poflcfsionc ,  & 
"  quazftioncm  diffcrri  vfquc  ad 
pubcrtarcmrcompetitcnim  ci 
hoc  Carbonianum  cx  intcrprc 
tatione(&,vt  lurifconfulti  vo- 
cant,ex  conftitutionibus)  licet 
alias  dircctum  non  compcte- 
rer.vtfcripfit  Iurifconfultus  in 
l.Carbonianum.  ff.dc  Carbo- 
niano  ,  ibi  :  Ergo  fi  autdem 
de  parentis  honis  jimul ,  ft)  dt 
ftatu  controuerfia  jiat ,  hoc  edi- 
tium  locum  habebtt :  ftn  uero 
tantum fiatus,  differetur  (jtuslio 
tn  tempus pubertatts ,  fednon  ex 
Carbontanot(ed  ex  conflitutiont- 


lws,&c  docuit  Bart.  in  dict.  1.  §. 
dux  autcm  funt  caufx,num.  t. 
ibi:  Pratttca  ergo  ertt  islafi  pof 
ftdetpuptilus  ,tunc  ft  altus  agit  co 
ira  eum ,  dkens  tum  non  efjeft- 
Itum^  tpfumcjfe  proximtorem 
4  con(angutneumytunc puptllus  ex- 
ctpiendo  peteret  fe  tuidum  m  pof 
Jefstone ,  ft)  qujtftioncm  dtjjerri. 
Idcm  Bart.in  l.debonis,  num. 
z.vcrfic.  Ettdeo  islocafu.  ff.dc 
Carboniano,vbi  inquit,  qux- 
ftionem  ftatns  in bonis  mater- 
nis  diftcrri.quando  filius  pofsi* 
dcr.licet  alioqui  ha?c  non  venl- 
ret  inCarbonianodirccto,vtfii 
pcrius  conclufum  cft.Secundu 
quam  interprctationcm  potcfl 
dcfcndi  Gregorius  Lopcz  in  d. 
l.i.tit.  i4.part.6.fchol.  il.  dum 
cxiftimac,Carboniano  eflc  lo- 
cum  in  primogcnio  prouc- 
nicnti  iureinftitutionis ;  fecus 
vcro  cx  alio  titulo:  accipiendus 
cnim  cft,quando  impubcs  Car 
bonianum  dircctum  proponiti 
ho  c  cnim  folum  compctit,qua 
tloprimogenium  proucnit  iu- 
rc  inftitutionis:  Carbonianum 
vcro  cx  conftitutionibus  rco 
impubcri  competit  ad  crFectu 
ttiittonis,&  litis  fufpenfionis, 
vfquead  pubcrtatcm,quocun- 
quctituloprimogcnium  infti 
tutum  fit,fccundum  anobis  fu 
pra  adnotata,alioqui  namquc 
Grcgorij  opinio  prorfus  reijcie 
dacflcr,nec  credendum  eft  do- 

ttifsimura 
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clifsimumfanc  virum  hoc  no  dircc~tum  dicimusjocum  habc 

pcrccpillc.  rcnonpotcft.Rurfus,quiaqui 

25     Secundaquxftiocrit,quan-  1    uis  filius  agat  dc  maioratu  a 

do  impubcs  adtor  eft,&  Tcnu-  patrc  cius  inftituto,  quo  cafu  fi 

tx  actioncm  proponit  aducr-  cx  vniuerfahxreditate,  fcucx 

fus  poflclforeoijqui  mortuo  vl  ciufdcm  ccrta  portionc  coftet, 

timo  maioratus  po(Teftbrc,reru  iurc  hxreditario,&  non  fangui 

maioratusa&ualcm,&  realem  Z9  nis  fucccdit,  iuxta  adnotata  a 

polfcTsionc  ingreflus  fuitjhoc  Molinalib.i.cap.S.num.io.di 

cnim  cafu  Carboniana  bonoru  rcftum  Carbonianum  propp,, 

poflefsioimpubcri  competerc  30  ncrenon  potcftmafiliohccrcdi 

non  potcft,ncc Tenutx  dctcr-  inftituto  non  compctit  Carbo 

minatio  fufpendi  vfcjuc  ad  pu,  nianum ,  fcd  bonorum  poflcf- 

bcrtatcm,cx  duplici  rationc.  fiofccundumtabulas.l.i.  $.P6 

Pi  ima ,  nam  quando  pupillus  ponius.fF.de  Carboniano.Secu 

aclor  cft,folumproponcrepo-  *  1  da  ratioeft,nam  cum  petitur 

teft  Carbonianum  dirc&um  exCarbonianobonorum  pof. 

ad  duos  crfcaus ,  vt  fcilicet  dc  fcfsio,dcbct  cognofci  fumma- 

parcntis  bonis  fimul  &  dc  fta-  tim.an  petens  hlius  fit,vcl  non, 

tu  controucrfiafiat.l.3.5.  quan  ad  dandam ,  vcl  dencgandam. 

uis.ff  deCarboniano.  Compc  bonorumpoflcfsionem.l.i.ibi: 

tic  cnimtantummodo  Carbo-  fouJacogmta.lCatbomanum. 

Dianum  dircclum  pro  patris  $.caufx.fT.dcCarboniano.  1.  x. 

hxrcdirate,vtfiipradocuimus,  C.eodcm.ibi:^  indubitatoma 

&  probat  1. 1  .ft.&  C.  dc  Carbo  trimomoycujlodito partu,  ftj pro- 

niano,&  l.i.tit.  i4.parr.6.verfi.  bata  Ugittma Juccefstone.  L 1 .  tir. 

^ 6  Perojiclhercdcro.  Atrcgulari-  ^  3.1ib.4.C.Thcodofiani.Tcnu- 

tcr  primogenium  hxrcdiras  1  ta  autcm  eft  remcdium  fum- 

nondicitur,namquanuis  quis  marifsimum.l.9.&  1c.tic7.lib. 

fithlius  vltimipoircllbrisjurc  5-Compil.  dcnullo  itaqucalio 

hxrcditarionon  iucccdit,  fed  fummario  remcdio  cognofci- 

iurcfanguinis.l.eumqui.  ft.de  tur,nifideipfatrallationis  pof- 

interdictis  &  rclcgatis ,  nihil  fefsionisdeclarationcargum. 

enimcapit  ab  vltimo  pofleflb-  tcxt.inl.fiisaquo.  fF.  vtinpofc 

*7  rc.l.vnumcxfamilia.§.fi  dcFal  fcfsionem  legarorum,ibi:Z>/cr 
eidia.fF.de  legatis  2.  Idcoquein  ^  ^  dumeji cejjarefatifdationemycu 

maioratibus  Carbonianumcx  pofsit  antea  de  fidetcommijfo , 

verbis  Scnatufconfulti ,  quod  <]udmdejattjdationeconflare,&c 

Gg  j  idca 
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Tertia  quxftio  eft ,  an  mi- 
■  nor,  qui  in  pollefsionc  tuctur, 
&  cui  dilatio  &  fufpcfio  vfque 
ad  pubcrtatem  datur,  debeac 
facifdareci,qui  controuerftam 
mouec,  dc  frucVtbus  reftituen- 
dis,fi  apparear/tudicio  agicato,  ^Q 
cumnonclfc  rilium  lcgitimii, 
&  caparcm  fucccfsionis  .  Ec 
omi|jJcnfputationc,tam  de  iu- 
rc  communi,quam  Rcgio,prc; 
dictam  fatifiationem  &  cautio 
ncm  non  pr^ftandam  arbitror. 
a  Nam  fatifdatio,  quai  rcquiri- 
tur  al.  1.  ff.  &  C.dc  Carbonia- 
no,cft  dcbonis  rcftitucndis,li 
apparcat  effc  non  filium.non 
vcro  dc  fru£tibus,vt  docuit  Ac 
curfius.vcrbOjWowdWwr/tn  d.l. 
1  .ff.dc  Carboniano ,  6c  vcrbo, 
lmpteta%&  in  dict.1.  i.C.eodem 
&  probat  in  fpccic  tcxtus  in  1. 
fcd  ft  is.  $.maximc,verfic.  Cwn 
autem,  dc  Carboniano.  Et  idco 
Pctrus  dc  Ecllapcrtica ,  quc  re- 
fcrt  5c  fequitur  Accurhus  in  d. 
1.  i.  verbo,  lmpleta,  opinatur, 
hanc  cautionem  recipiendam 
adinftar  fruttuarij.  Accurftusqj 
in  did.l.  fcd  ft  is,vcrbo ,  Qut  ba- 
tia  ,  fructus  impuberi  dandos 
propter  alimcntadocct,quem 
tranfcripfit  l.i.tit.  i4.part.6.& 
L7.tit.11.part.  3.ibi :  Antcdczj- 
mosrfuc  deue  fcr  entregadoen  a*  ^ 
cjuellos  bienesfe  criarfe  cn  ellos  [a 
sia  <juc  fea  de  edad  dc  cartorzj 
ahos ,  Sc  dc  iurc  Rcgio  niinore 


habet  difricultatcm.Narri  prx- 
dictx  lcgcs  Partitx,quc_  dcCar 
bontano  loquuntur,  cautionc 
omiferunc,&  adnullum  cffc- 
clum  dc  ca  in  eis  mcntio  fit ,  vc 
cxcarum  veiblsconftat.Dcin- 
dejquialegcs  noftrx,  quacdc 
Tcnuta  loquuntur ,  nullam  fa- 
tifdationcm  defidcrant,&  fic 
non  dcbctexpofci,eoquod  iu- 
dicium  fufpcndaturpropterbc 
neficium  Carboniani.Vlccrius 
quiadc  iurc  communi  pnedi- 
dta  cautiodcfidcrabatur  inCar 
boniano  dire&o,  quod  proue- 
nicbatcx  Scnatusconfufto,  vc 
conftat  cx  cLL  1  .&  cx  1.  fcd  fi  is, 
de  Carboniano,&  tamcn  iuxta 
fupcriorem  rcfolutionem  in  iu 
dicio  Tcnutx  Carboniano  di- 
rc&o  Iocus  no  cft.  Rurfus,  quia 
cautio  dc  bonis  reftituendis, 
quamiuscommunc  dc/idera- 
bat,raro  in  Hifpanis  primogc- 
nijs  pctitur,vt  adnotauit  Moli- 
nalib.  r.cap.  1 s.num.35.&  libc 
ri  primigraduseam  nort  prx- 
ftant,cxadnotaiisab  conumc. 
31.  Exquibus  confidcrationi- 
bus  puto,  ConfiliumRegium, 
fi  pronuntiationera  Tcnutce 
dincrat  proptcr  Carbonianu, 
ad  nullam  fatifdationem  impu 
bcrem  aftringcrc  pofTe.Poft  re- 
moanimaduerto,  fi  fuprcmus 
Senatus  Carboniano  locum  cf 
fe,vcl  non,dcdarauerit,fuppli- 
cariabhocdccreto  poffc,  non 

obfta-n- 
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obftaote  noua  fan&ione ,  qux  boniano  fumm atim  congere- 

fupplicationcm  vccac  :  dcbec  ic  pocui><juxvtiliainhacmatc 

enim  accipi, cjuoad  n  egotium  ria  vifa  funt,  cum  confufe  ad- 

principalc,iuxta  ea  cjuae  cap.u.  modum  dc  ca  noftrates  tra- 

adnocaui  in  numero  i oo.  &  fe-  &ent,&  cius  bcncfi- 

cjuentibus .  lrixc  fun  c ,  cjux  fc-  cium  non  fatis  ag. 

cundumiurisprxcepcadeCar  noucrinc. 
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1  W  "M  mero  iudicio  Tenuta  non  admittuntur  exceptiones  altioris  »- 
1  daginis. 

2  Fia  fummaria  non  impeditur  per  ea  f$m  alticrem  cognitionem 
expofcunt,  > 

$  In  Saluiano  intcrMto^uod merum  efttexceptiones  altiorem  cpuslk 
nemrequirentesnonadmittuntur. 

4  Tenuu  remedtum films facli erat  in  eius  origmetmerum  $) fimplex, 
feparatumjy  a  ciutlilfus  praceptis. 

j  Qua  dicatur  altioris  qudftionisfiue  tndaginis  exceptio. 

6  EdiBum  dtui  Hadriani  merum  eft^abfque  ulla  mixtionc.hares  ita- 

quemittiturinpoJfifsionemtnec  mifswtmpedtturtquanuis  opponatur 
dcfeltus  teftamentt  ^vei  teftatoris. 

7  Jntelltgitur ttxtus in c./.§.t.fi de feudodefuntlicontentio fitt$) alta 
plura  iura/jud  de  mera  Tenuta  loquuntur. 

5  lnterpretaturlex4i.Tauri. 

9  Exponiturlex p.tit.yJ&./.Comp. 

t  o  Exclufus  ab  infiitutoretnon poteft  mtentaie  Tenutam. 

7/  Otiginaleinftrumentummaioratusnmoftendemjcnu^ 

renonpoterat. 
12  Status  qudftio  inTenuta  non  opponitur* 
j j  Facultas t\egia non poteft  impugnart m Tenutd iudicio. 
1 4  Deinftrumcntifalfitate  non  cognofcitur  in  Tenuu  iudieio. 
ts  ludtcium  refcindens    refctfforium  in  Tenuu  iudicio  non  accumu- 

lantur. 

Mf  V'<juamoneqHdiuris4n' 
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i  7  Pojlquam  de pojfefsione  in  Tenutacognofiitur  t  omncs  altiotes  yua- 

fitones  in  ea  <Veniunt. 
tB  Quamis  infirumtntum  maioratus  nonproducatur^Tenuta  locu  ha- 

het  ex  iure  nouiori. 

19  f  mietlurd  in  Tenuu  iudicio pojfejforio  locus  efi  i  ft)  deexcluftone 
(juocjuc  in  eo  traEiatur. 

20  Ex primogenio^uod  ex  antiquttate  Conftat,Tt  nuta  poteil  ptoponii 

2 1  lllegitimttOtis  exceptio  oppom potefi  m  Tenutd  cogrutione^  ff)  jacul- 
tas  %egta  impugnari .  » 

22  ^Posl  legem  dectmam  de  infirumentijalfitate  agipoteft  in  Tenutd  ito 
dicto* 

23  Vcrius  e&jrcmedium  refcindens     refctjforium  accumulatipojfe  iti 
Tenuta. 

24  Controucrja  qudflio  de  altioris  indaginis  exceptione  tefertur^  nu~ 
mero  fequcnti. 

*6  Arbitrto ius  dicentis  relinquitur^ud fit  altioris  qudRioniS  exceptm 
2 7  Omnes  exceptiones,qud  Tenutd  tnttto  tnfpetlo>alij  iudtcio  referua- 

banturtiam  in  Tenutd  iudicio  opponi poterunt ,  cumpoffcjfortum pU 
admixtionem  habcai. 
*S  Inintcrditlo Quorum  bonorumjiuiHadrianhft) fimilium,qudcu+ 

quc  exceptioneS  admtttelanturjicct  altiores  ejjcnttdummodb  de  eii 

incontinenti  confiaret» 

ALTIORIS  IKDAGIlSilS 

exceptiones  an  in  iudicioTenutse 
admittantur, 

C  %A  P  V 1  XXXVlll. 

N  mero  iucii*  nullaterius  admittebantur,  Cci 

cio  Tcnutz  al*  implicite\(iueexpliciteadiudi 

tiotis   quxftio»  crum  dire&um  &  o  rdinar i  u  rn 

niSillue ,  Vt  vul-  Carum  cognitid  r  em  ictebatu  r, 

goloquimur.al*  &  ci  rcfcruabarurrin  fumma- 

tlork  indaglnis  cxceptiOncJ  rionamcmc  &  cxcraordinario 

dceif 
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dccis  nuquam  fuic  cognicum, 
vt  fatisprobac  textus  in  l.in  hac 
ac"tione.§.ibidem  fubiungit.  rT. 
adexhibcndum,ibi.7«<//ftw^r 
arbitrium Jibt  ex  hac  aShone  com 
mijjum,  etiam  exceptiones  Jtfti- 
marctfuas pojfejfcr  obipt ,  ft) fi 
<jua  tam  euidensfit^t  facde  re- 
pellat  agentcm,  debere  pojfejfore 
jtbfolunfi  obfcurtor ,  uelffua  ha- 
beat  altiorem  efu<efiionemy  diffe- 
rendam  m  diredumtudiaum,  re 
cxhiberi  iujfa .  Et  eft  ad  ide  tcx- 
tusin  1  ille  aquo.  §.  G  de  tefta- 
mcnto.fFad  f  rcbcllian.in  l.  or  » 
dinarij.  C.  dc  reivcndicationc, 
in  l.vltima.C.  de  compcnfa- 
Jtion  'ibv.SediureJlrtEtoutentes. 
Ji inuenerint,eas  maiorem  ft)  m 
pliorem  expofceretnda^inem»  tas 
tjuidemahj  tudicio  referuent .  Et 
hancopinioncm  admittit  De- 
ciusin  l.vltima,nume.i9.C.dc 
cdicto  diul  Hadriant  tollen. 
Cregor.Lop.in  1.  i.fchol.  1 5  .ti- 
tul.  14.pa1t.6-M0lin.lib.  3.  cap. 
1 3.numc.5  5-&  conducunc  tra- 
ditaaMiercs  ^.parr.quxft.p.n. 
z8.Qy.ibusfurTragaturl.z7.cic. 
i.part.  5.6C  1.  vltim.circa  fincm. 
C.dc  ordinc  cognicionum.l.pc 
nult.ff.  dc colluiione  dcrcgen- 
da.  cap.  fufcitata,  dein  inccgru 
rc(licutione,cxcjuibus  iuribus 
via  fummaria  per  ca  qux  alcio* 
remindagincm  &:cognitionc 
expofcunt.non  impcditur,tra-  4 
ditlnnocentiusincap.  cumin 


iureperitus,nume.3.dcofhcio 
dclcgati.Iaion  in  l.nulli,nume. 
8.C.  de  iudicijs.  Xuarez  inl. 
poft  rcm,in  dedarationc  I.Rc- 
«»ie,quxft.5.num.i6.  Maranta' 
dc  ordine  iudic.  vltimo  aclu, 
numero  59.  Gutierrcz  dc  iu- 
ramcnto,cap.2.num.  lo.Rotx 
noux  decif3.dc  exccptronib*. 
Millis  in  rcpcrtorio,  vcrbo  /0- 
dex  nuUitatis.  A  n  gcl  u  s  &  Imo- 
lain  1.4.$.condcmnarum.  fT.dc 
rc  iudicata.  Francifcus  Marcus 
decif.31 5.num.i.par.i.  Burfa- 
tusconfi.7f.num.25.lib.!.  Si- 
cutiin  Saluiano  intcrdiclodi- 
cimus,in  quo,cum  merum  fir, 
&  nullam  habeat  proprietatis 
admixtionem,  cxccptioncs  al- 
tiorcm  quxftioncm  requiren- 
tesnon  admittuntur.vt  opina- 
tusfuitSarmictodcrcdditibus 
Ecclciia(t.par.3.cap.i.num.22. 
Menoch.de  adipilcenda  reme. 
3.num.i8o.Rotadiucrf  decif. 

*  34-num.  1  !.lib.2.&nouJfsimc 
plurcs  rccenfensarbitraturSta 
tiliusPacificus  dcSaluiano  in~ 
terdi&o,infpe£tionc  i.cap.i.n. 
1 2.&  24.Sc  infpcetione  2.c.2.n. 

~7i.quxdoc~trinafaris  quxftio- 
ni  noftrx  conducit,  cum  Tenu 
txiudicium,vtfupcrius  oftcn-' 
di,fummarifsimum  fir,  illud 
itaque  impcdirc  non  dcbetexv 
ceptioilla.qux  altiorem  qux- 
fltionem,&  ordinarium  iudiciu 
rcquirat.  Et  ratio  eft,  nam  Tc-; 

nutx 
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v.uix  remedium  folius  facti 
crat,mcrum ,  puru  &  fimplcx, 
fcparatumquc  a  cluilibus  prx- 
ccptisiuxta  Tryphonini  rcfpo 
fum in  1 . bona  fides.  ff.  dcpofici, 
&  in  c.  1 .  fads  dcmoftrauimus. 
Ideoqucquandode  ea  quxftio 
ne  cognolccndum  erat,qUx  iu 
ris  fubtilitatcm  dcfidcrarct,iu- 
dicium  mixtum  dicebatur,  & 
non  mcrum  &  fimplcx:aiij  ita- 
quc  iudicio  rcfcruabaturprx- 
di&x  cxccptionis  cognitio,  hat 
enim  akiores  quxftioncs  a  iudt 
cio  Tcnutx  repellebatur ,  cum 
non  in  folofadtoconfi^crcnt, 
fed  ftri&i  iuris  cxamen  require 
rent:illa  cnim  dicitur  a  Iurifco 
fultis  altioris  quxftionis ,  fiue 
indaginis  cxccptio,  quandoin 
fummo,itriao,fubtiiiquc  iurc 
dc  ca  traftandum  crat.  1.  fcqui- 
tur.$.fiviam.rT.  dc  vfurpationi 
bus.Scvfucap.docetBald.in  1. 
cum  proponas,num.  i.vcrficu. 
St  autem ,  vbi  Saiicetus  eodem 
num.  i  .C.dc  rcbus  creditis*  Ca  7 
piciusdccif.io.numc.i9.&  loi 
Corncus  confi.z9o.num.  j,lib. 
i  .Blancus  dc  copromifsis ,  q.^ 
n.z.Ruinus  con(i.87.n.z8.1ibr4 
3.R  oland.confi.  zz.nu.36.libr* 
3.Socin.cap.  i.num.  Z5.  dc  litis 
coteftatione.Putcusdccif.  ^33, 
par.3.numcr.3.Curtius  Iunlor 
confi.6.numc.z5.  Fclin.in  cap. 
de  quarta,num. z7.de  prxfcrip 
tionibus.Rotadiuerforum  dc- 


cif.  103.  ad  finem,par.iAqua 
rationc  proficifckur,  in  cdidto 
diui  Hadriani,quia  mcre  pof- 
feflbrium  crat  &  abfquc  vlla 
admixtione,exCeptioncs  alrio- 
ris  quxftionis  non  admitti :  ar- 
gumcnto  tcxtusinl.z.C.dccdi 
iio  diui  Hadriani,  &  in  L  z.  tit. 
14.  part.  6.  A  quibus  iuribus 
fcriptushxrcspctcns  poflcfsio 
ncm  bonorum  dcrundli,  in  ca 
mittebatur.quauisaliusad  im- 
pcdiendara  mifsioncm  polTef- 
fionis,defe&umteftamcnti,vcl 
ex  perfona  tcftatoris ,  quia  non 
poterat  teftari,vcl  he;redis,quia 
capcrc  non  poilct,aUcgaret ;  cu 
defc&us  prxdi&i  potius  con- 
ccrnercnt  petitorium,  quam 
pofleflbrium ,  vt  in  diclis  lcgi- 
bus  Do^torcs  agnofcunt,  &  do 
cuit  Paul.in  Lfi  Icriptum,num. 
i.C.dcprobat.&:communitcr 
Scribcntes  ibi,  &  111 1.  z.  &  vlti. 
C.deedi&.diuiHadriani,  Iatc 
Menoch.de  adipifcenda  rcme. 
4mum.7z^. 

Abeadcitaque  ratione  de* 
duciturintellcciustcxtusin  c. 
i.$.i.fidcfcudodefun<3i  con- 
tcntio  6tM7(efyofim  eji.apud 
filiam  pojjefsionefn  interim  ejfe 
ccllocandam>&.  ibi:  T^cfpondifi- 
Itam  in  pojfcfstone  Jcudtmanere 
deberesdonecdeeo  tudicetur ,  ibi 
namquc  dc  fola  &  mcra  Tenu- 
ta  cognitum  fuit,&  dc  mcro  fa 
&o,abfqucftric'ti  iurisprxecp- 

tlSi 
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tis ,  &  cius  fubtilitate ,  curn  alij 
iudicio  haec  cognitio  rcferuc- 
tur ,vtcxtextus  litcra elicitun 
&incadequoquerationc  futi- 
dantur  iura  optima  in  1.  vltima. 
if.dcprecario,&inl.  i.ft.  quo- 
Tumbon.  1. 1.  §.  quia  autem» 
fT.quorum  legatorum.l.vltim. 
ft.  fi  quis  omifla  caufa  teft.  6c 
I.regulariter.l.prohacredc,  &  L 
cjui  intcrrogatus.ff.  de  haeredi- 
tatis  petitionc,cxquib*  prxdo 
&  omncs  Ij>  qui  pro  poflcllbrc 
pofsidcntjinpofiefsionc  tuen- 
tur,  cjuia  ibi  non  tractaturdc 
ciuiii  &iufta  poflHsionc,  &  dc 
altiori  iuris  pofsidcndi  qux- 
itione ,  fcd  folum  dc  mera  & 
iimplici  |>oftcfsionc ,  &  non 
mixta,vt  interprctatur  Accur- 
iiusindi&.l.qui  intcrrogatus, 
fchol.  i  .qui  ab  omnibus  rcccp- 
tuscft. 

Eadcmque  etiam  intcrpre- 
tatio  legi  45-Tauri  conucnit  in 
illis  vcrbis:  Qucfegun  U  dtfpoft- 
ciondelmayoradgo  deuiertfuce* 
dtrenel,  cx  quibus  rcmedium 
jllius  lcgis  folum  indulgctur 
his,qui  in  maioratusfcriptura 
ic  fundant,  &  in  ea  nominatio- 
ncm,&fubftitudoncm  habct. 
£t  ratio  cft.natn  quanuis  cx  di- 
&x  legis  decifionc  iudiciu  pof- 
fcflbrium  ,de  quo  ibi ,  non  mc- 
rum  &  fimplex  fit ,  fcd  mixtu, 
vtin  cap.tf.oftcndi:  lex  tamen 
0.ritul.  7.  lib.5.Compilat.  quae 


dc  Tc  nuta  agit,&  ad  excquen> 
damlegcni45.  lata  fuit,  vtcx 
eius  fcric  conftat,folum  dc  iudl 
cio  mcro  &  ilmplici  traclari 
voluit  abfquc  mixtura,vt  indi- 
cant  illa  prscdittx  lcgis  verba, 
En  la  tencncia  de  los  bientsy  g/c. 
iun£t\s  \\[\s;Tpre/cnten  los  ma~ 
^0rd^£0j,quibus{atisprobatur» 
folum  nominadoncm,&  fubfti 
tutioncm  attcndendam,  &  f<~ri 
pturx  riguram  conudcraJam, 
Tenutamquc&  fa&iquarftio- 
ncm.&noniuris  fubtilitatem, 
ibi  difcudcndam  &  cxaminan- 
d  am.Diftabat  cnim  Tcnuta  in 
Rcgiofconfilio  propofita  fecu 
dum  illius  lcgis  9.decifionem, 
aremcdio&interdiao  poflcf. 
forio,quod  apud  aliatribunalia 
infcriora  proponitur  :  in  his 
cnim  &  dc  akioribus  quoque 
quadtionibuscognofci  potcft, 
infuprcmotamcSenatudccis 
non  cognofccbatur ,  vbi  adfa- 
ctumpotiusquamad  ftrictum 
iusattendebatur,vtcx  prxdi- 
cla  U.oftenditur,&  in  cap.  1  .fu 
pcriustraclaui. 

Vlccrius  ab  cadem  ratione 
procedit,coniecturamiuxta  d. 
1.9.inTenutanon  admitd,  & 
fic  qui  ex  ca  fucccdere  conten- 
debatjnalioiudicio  addoncm 
intcndcredebcre,cura  mentis 
conic&uio  ftri&um  ius,&  fub- 
tilc  expofcat:  alij  itaque  iudicio 
refcruatur  cognitio,  cum  in 
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Tcnutaille  folum  admittatur, 
quicxpreflx  voluntati  niritur. 
4.qui  libcris.$.hxc  vcrba.  ff.  de 
vulgari.d.l.vlt.  C.  dc  cdido  di- 
uiHadriani. 

t  o  Rurfus  &:  in  eadcm  rationc 
fundatur,exciufum  a  maiora- 
tus  inftitutore,  qui  contcndk 
exdudi  n6potuuTc,Tenutapro 
ponerc  no  poflc,hxc  cnimcx- 
ccptio  altiorcm  quxftione  defi 
dcrabat,  &  iuris  ltri&i ,  &  eius 
fubtilitatis  cognitionc  cxpofce 
bat,cum  fa&um  dcfun£ti,&in- 
flirutoris  voluntas  impugnarc 
tur,&  dc  cius  potcntia  traclare 
turjin  ordinario  itaqueiudicio, 
&  non  in  fummarifsimo  Tcnu 
tx  difceptari  debcbat;illa  cnim 
cxceptionem,  qux  rcfpicit  po- 
tentiam  tcflatoris,  altioris  inda 
ginis  efic  ccfuit  Paul.in  L  Ci  fcri 
ptum,num.  i  .C.de  probationi 
bus.Mcnoch.de  adipifccnd.rc- 
ined.4.num.7i6.Cofta  dc  fuc- 
ccf.Rcgni.  i.par.num.41. 

1  Vltcrius  &abcadem  ratio- 
nedicimus,cum,qui  inftrume 
tum  maioratus  originalc  non 
oftendit,fcdcxemplum  tatum 
produxit,Tenutam  proponcre 
nonpofle:  cum  fummaria  rc- 
media  poflcilbria  folum  com- 
petant  eisqui  inkriptura  ori- 
ginali  fc  fundant.iuxta  tcxtum 
inl.vltim.C.deedicto  diuiHa 
driani,ex  quo  hanc  opiniohem 
dcfendit  Grcgorius  glof  3  jn  L 


2.titul.  r4.part.tf.cara  pluribus 
quos  rccenfui  lupra  c.^.Idcm 
qucdiccmusin  eoqui  lucccdc 
rcconrcnditcxtemporis  anti- 
quitatc,abfquc  inftitutionisDri 
mogenij  icriptura ,  ncqtie  cxc- 
plo:  a  Tcnurxenim  rcmedio 
cxclufus  vidcbatur,  cx  his  qua: 
fupcrius  cap.i^.  adnotauinms. 
11  Similiqucmodoin  iudiciopof 
feiTorio  Tcnufe  ftatus  qucftio, 
&  illegitimicatis  cxceptio  op- 
poni  non  potcrat ,  cum  fubtile 
cognitioncm  requircrcr.l.  i .  ff. 
dc  Carboniano.l.  i.titul.  i^.par 
tk.6. 

1  3  Etpari  fanc  iurc  inTenutx  iu 
dicio ,  quando  folius  fadi  crar, 
facultas  Rcgia  ad  conftitucn- 
dum  maioratum  impugnari 
non  potcrat,cx  adducYis  a  Co. 
uarrub.pracl.cap.  i  i.numer.  a. 
vciGcul.Ex  fns  deduci poterunt. 
-Molin.Iib.3  cap.i3.numer:f 
Eancmperationcquiahacc  cfc 
ceptio  akioremindagincra  rc*- 
quircbat,&  ftricti  iuris  difputa ' 
tioncm.  : 

1 4  Rurfus ,  &  de  inftrumeriti 
falfitatc  in  fumraat ifsimo Te- 
nuca*  iudicio  non  cognofccba- 
turliCum  i'udicijordinem,ex*. 
dtamque,&complctam  cogni 
tioncm  haxcxceptto  rcquire- 
rct,,Tt  adnotauit  Capicius  de- 
ciCf  -".n.  S.MaiTuerius  tituL  dc 
,po£cirorio,^n:i4iMoli.  atillj, 
icjuphim  c-xjnepiinimus.*:.4 

Hh     "  Dciru 


4?4  DeTenuta,fe 

i  5  Deinde,  iudicium  refcindes 
&  rcfciflbrium  in  Tcnuta:  co- 
gnitione,quandofacli  tantum 
crat  fecundum  praedictam  lc- 
gcm  9.  non  accumulabantur, 
cxglofvcrbo  2{eftttutionts,\n\. 
ab  hoftibus.$.fcd  quod  fimpli- 
citcr.ff.cxquibus  caufis  maio- 
rcs.vbi  Bart.num.?.  Abb.  in  c 
tum  cxlitcris,num.  19.de  in  in 
tegrum  reftituionc.GuidoPa 
px  dccif.  143-num.  i .  Prius  ita- 
qucfccundum  prxdi&os  Do- 
ctores ,  de  iudicio  rcicindenti 
agedu m  crar ,  quam  rck iflbrio 
Tcnutx  locus  cflet. 

i  6  Eadem  poftremb  obferua- 
tio  erat  in  qualibetaliacxccp- 
tionc,&  qu;r  ftione,  quse  folcn- 
nem  iuris  ordine  deiideraret, 
dc  ca  cnim  in  Tenuta,  cius  ori- 
gineattenta,nunquamfuit  co- 
gnitum,icdalij  iudicio  refcrua  i 
batur:qu.rfanc  omnia  vcrifsi- 
ma  funt ,  tum  &  notatu  digna 
pro  intcllcclu  textus  in  dict.l.?. 

i  y  tit.y.lib.^.Compil.Sed  cum  cx 
l.io.dir,t.tit.&lib.Tcnuta:iudi 
cium  mixtum  fit,&  non  mcrti, 
&iimplcx,ficucantcacrar,ab£. 
quc  cotroucrfia  pucamus,om- 
ncs  exceptioncs,cuiusuis  altio- 
ris  quxftionis ,  fiue  indaginis 
fint,&quanuisftricti  &  iubti- 
lis  iuiis  difputationem  cxpof-  i 
canc.in  hoc  pofleflbrio  iudicio 
difceptari  pofle ,  fecundum  ca 
cuia:  cap.s  .fupra  adnocaui ,  vbi 


remed.pOiTeflbr. 

latc  oftendi/mterdi&um  &  rc- 
mcdium  poflcflbrium  Tcnu- 
tac  mixtum  eflc  cum  iurcdo- 
miniji  omncsitaqucexccpcio-. 
ncs,qucc  alias  proprictatem  co 
cerncrcnt/inhocTcnut^  pof- 
feflbrio  iudicio  admittedas,ibi 
adfcripii. 

Parum  itaque  vrgct.l.  z.  & 
vltima,dccdidto  diui  Hadria- 
ni,in  illo  enim  intcrdidto  dcmc 
raiblum  poflcfsione  cognofcc 
batur,finc  admixtionc  propric 
tatis ;  ab  co  itaquc  repellcban- 
tur  cxceptiones  \[\x  quxperi- 
tonum  concerncbant:&dcdi- 
ucrfitate  incerhoccdietum,  & 
remcdium  pofleflbriumTcnu 
tx,in  cap.26  latifsimofcrmone 
tradauij&inhuncmodum  ac 
cipicndafuntomniaiurajqua; 
fupcrius  allegauimus.  Ex  lcgis 

8  naqucdccimac  dccifioncprxdi 
claimmutatafunt,iicquc  qua- 
uis  quis  inftrumentum  maiora 
tusnon  producat,fed  eius  cxc- 
plum.adTenutam  admittitur, 

„  vt  in  dictc.26.demonftraui.Vi 
tciius,&  conicdurahic  locum 
habcbic ,  vt  in  cap.29.  diilcrui- 
mus:&  exclufus  quoque  ab  in- 
ftitutore,contendcns  cxdudi 
non  poruifle,aTcnuta:  reme- 
dio  non  rcpellitur,vc  in  cap.  30. 

o  fatisprobauimus.Etcxprimo- 
gcnio,  quod  cxfola  tcmporis 
antiquitatc  c6ftar,Tenutapro- 
poni  potcrir,abfquc  vJfa  maio- 
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ratus  in  ft  itutione,ex  cofuctudi 
nequc  fuccedendi  primogcnij 
titulo,Tcnuta  compccec,  vcin 
cap.27.confcripfiruus,&  ftatus 
quxftio,&  illegitimitatis  cxcc  • 
ptio,inhociudicio  Tcnutx  op 
poni  poccric,  vc  in  cap.  37.  nu. 
7-&  9.fatis  oftcndi,  &  in  Tenu 
tx  quoque  iudicio  Regia  facul 
tas  impugnari  potcric  ,  &  dc 
eius  validitatc  tra&ari ,  &  an 
obreptitia,vel  fubreptitia  fit,  c. 
cum  noftris,  dc  coccfsionc  prx 
bendx.cap.fi  motu  proprio,dc 
prxbend.lib.6.Couarrub.  libr. 
i.var.cap.io.num.z.  Rcbuf.in 
praxi  bcnef.  1  .par.cap.18.  dc  li- 
tcrisgracix&iuft.num.i.Mc- 
noch.de  arbitrar.cafu  20 1 .  n.  2. 
Affli&is  in  cap.Impcrialem,  q. 
itf.num.i.dcprohibicalicnat. 
fcud.pcrFedcricum:  &  itain- 
telligcndus  eft  Moli.  lib.  3.  cap. 
1 3-num.5  5.Et  eft  ratio,quia  cii 
iudicium  fif  mixtum,in  co  dif. 
cutiunturca  omnia  qux  con- 
ccrnantpccitorium.vc  fupcrius 
confticui,  &  fic  in  Tenuca  vin- 
cet,qui  potioraiuraoftcnderit. 
l.vlt.C.dcedidtodiuiHadrian. 
tollendo ,  vbi  Accufius  vcrbo 
Z^/>/W.Bart.numer.  2 1.  Me- 
nochius  dc  adipifccnd.  rcmed. 
4.  numcr.^59.  Molinalibr.  3. 
cap.  13.  num.9.  &probatl.  2. 
$.quxdam.  ff.  de  interdi&.l. 
1 .  C.  Quorum  bonorum ,  qui- 
b9  fimilis  cft.l.45  .inlcgib9.Tau 


ii,exquarn Tcnuca  non  obti- 
ncc ,  nifi  qui  verus  fic  fucccflbr; 
cuius  vcrificatio  &  exquifitio 
proprietatcm  rcfpicit.  Omncs 
itaquc  prxdiccx  ahiores  qux- 
ftioncs  in  hoc  fummario  Tcnu 
tx  iudicio  difceptantur  ,  nec 
proprictaci  rctcruari  debcnc, 
cum  inTenucx  pofleflbriodc 
articulis  &  mcritis  proprictatis 
agi  pofsit  rclpe^tu  prgdidx  ad- 
mixtionis ,  vt  cx  fuperius  adno 
tatis  liquido  apparct. 
ix  Item,&deinftrumentifalfi 
tate in  hoc  fummarilsimo  Tc- 
nucx  iudicio  agi  poccric  poft 
prc,diclam  lcgem  decimam,cx 
qua  Tcnutx  rcmedium  pof- 
feflbriu  cftcdtum  fuit.  In  inter- 
dicYis  namque  poflcflbrijs  mix 
tis  fcripturarum  improbationc 
locum  habcrc  arbitratur  Maf- 
fucrius  tit.dc  poflcfibrio,  num. 
25.C0uarrub.pract.cap.17.nu. 
5.  Molina  libr.  3»cap.  1 3.  nu,- 
mcr.  62. 

*  3  Et  rurfus  cenfeo,poftdictam 
legem  dccimam  iudicium  rc- 
fcindcns  &refciflbrium  accu- 
mulari  inTcnucapoflc,cxccx- 
tuincap.confticutus,dcin  incc 
grum  reftitutione,  Innocendo 
ibi  num.  1 .  Abbatenum.^.Imo 
lanum-4.&  1 3  Speculacorc  dc 
in  intcgrum  rcftitutione.  §.  1. 
numcr.  10.de  quo  plenc  agc- 
mus  infccundapartchuiustra 
&atus. 

Hh  2  Quod 
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Quod  autcm  dixlmus(vt  & 
id  quxftioni  noftrje  addidcri- 
mus,&  hanc  rcm  omnibus  nu- 
mcris  abfoluam )  illam  dici  al- 
tioris  quseftionis  cxccpdoncm, 
dc  qua in  fu mmo, I \ ricto, cv  fub 
tili  iurc  difcuticndum  crat,non 
finc  controuerfia  cifcnon  cnim 
diffiteor  pluribus  placuilfcque, 
flioncm  alcioris  indaginis  cam 
dici,qux  in  fa&o  obfcuro  con- 
{iftir,fecusficifctqu$ftio  iuris, 
cjuoniamtuncaldorcm  indagi 
ncm  non  cxpofcit ,  fiquidem 
iuscftccrtum,  ncc  dubitatio- 
ncm  probabilcm  admittir,qux  1  & 
fuit  opinio  Baldi  fibi  contra- 
rij  in  l.ancillar.num.z.C.  dc  fur 
tis,&  in  l.poftquam,num.6.C. 
dc  pa&.Phiiipp.Franci  incap. 
i.delitis  contcftadonca  num. 
i.lib.  6.  Mcnoch.  dc  arbitra.  q. 
5  3.num.4>Rolandi  conii.;  i.n. 
36.1ib.i.Marfil.fingulari  365. 
mun.i. 

Alij  ver6  Doctores  opinan- 
1  *  tur,eam  efle  altioris  indaginis 
exceptionem,quando  quxftio 
cflct  iuris  dnbij,  &  perplexi ,  vt 
adnotauit  ide  Baldus  in  1.  poft- 
qua,n .  5  .vcrfi.  Septima  exceptio. 
C.dc  padfcis.  Socinus  Scnior  in 
cap.  1  -a  num.5 1  .de  lids  conte- 
itadone.  Alexand.  in  additio- 
nibus  ad  Bart.  in  1.  Ci  vir  bonus,  1 7 
verfic.  Jmpedit.fi.  dc  iudicijs. 
Fclinus  in  cap.  cxccpdoncm, 
numcr.  40.  dc  cxcepdonibus. 


Marcus  Ant.  Blancus  dc  cora- 
promifsis,quxftionc4.  numc. 
102.  Romanuscon  fil.42.  anu- 
mcr.3.Dccius  confilio  8.num. 
7.  Hondcdeusconf1l.17.num. 

5.  libr.  2.  Sarmientus  in  com- 
pendio  fignatun,numc.84.& 
fequcntibus.  Mcnoch.de  arbi- 
trarijs.quxftione  5  3.numcr.4. 
Capiciusdccifionc  io.numcr. 
19 .  Corncus  confilio  290.  nu- 
5  .lib.  1 .  Curdus  Iunior  confilio 

6.  n.i5.Felinusin  cap.de  quar- 
ta,nume.27.  dcprafcriptioni- 
bus. 

Scd  cgo  citra  controucr- 
fiam  cxiltimo  ,  an  &  quan- 
do  dicatur  aldoris  quaeftionis 
cxceptio,arbitrio  cognofcen- 
tis  rclinqui ,  vt  docct  Abbas  in 
cap.venicns,in  fecundo,nume. 
1 1.  dc  tcftibus.  Socinus  Senior 
confi.59.num.2.1ibr.3.Aymon 
conlil.  1 56.numer.  i7.infincin 
andquis.Romanus  in  Rubrica 
de  arDitris,num.30.  &  confilio 
244.num.vltim.Tiraquel.  in  1. 
Ci  vnquam  ,  vcrb.  Omnia  uel 
partem ,  numcr.  3 1.  verfic.  Si- 
mtliter  quando .  C.  dc  rcuocan. 
donat.  Mcnoch.  dc  arbitrar.  ca 
fu  to.numcr.  3.  &  quxftionc 
33.numcr.  i.Rotadiuciforuni 
dccif  57.num.3.paCy2. 

Et  dcniquc  omncs  illx  cx- 
ccpdoncs ,  qux  Tenutac  inido 
infpcclo  alij  iudicio  rcferuaban 
tur,poftIegemdccimam  inTc 
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n.ut^  iudicio,  cx  eius  natura, 
cumpoflcflbrium  fit,&  mix- 
rum,difccptancur  &  diflbluun- 
tur :  nam  ficuc  praedi&x  cx- 
ccptiones  in  iudiCio  propricca- 
tis  oppoficx  &  probacx  pof- 
feflbrem  exctaderent,  eadem 
racione  adlitigatoris  exclufio- 
ncm  in  pofleflorio  obijci  pof- 
funt ,  ciim  in  co  non  pofsic  ob- 
tincrc }  qui  &  in  pecicorio  non 
obcinercc :  quidquid  cnim  hoc 
remcdium  poflcflbrium  Tc- 
n  □  tc  dc  propriccace  oftlli  t,id  cm 
&  poflcfsionidctrahit  j  vtfcn- 
fus  jfit,cum,  qui  iniudiciopro- 
prietatis  vincerc  ncquit,  ncc  in 
poflcflbrio  rcmedio  vincerc 
pofle ,  cum  eaedcm  quaeftioneS 
hic  difcutiancur  &  difccptcn- 
tur,qux  in  proprictatc  difcu- 
tiuntur ,  vt  faepe  alibi  diximus, 
&  pluribusconfirmat  Molina 
lib  3.cap.  i3«nutfl«  14.  &  huC 
ipc&anc  ca  quae  cx  cap.  24.  vf- 
quc  ad  capuC  30.  copiofc  diflc- 
rui. 


1 8  Rurfus ,  &  quia  in  intcrdi- 
ttoQuorum  bonorum,  &di- 
ui  Hadriani  3  &  alijs  id  gcnus, 
quxcunque  cxcepcioncs  ad- 
mictcbantur  ,  hcet  altiorem 
quaeftionem  cxpofcerent,dum 
incontlnenti  de  cis  conftare 
poflct « 1.  fi  is  a  quo .  fF.  vt  in 

f)oflefsionem  lcgatorum .  1.  il. 
e  a  quo.  §.  &  de  teftamcnto. 
f£  ad  Senatusconfultum  Trc- 
bcllianum,  gloft  Vcrbo  Quan. 
uis ,  in  I.  1.  C.  de  edi&o  diui 
Hadriani  •  Bartolus  in  1.  vlti- 
ma«  C.  quorum  bonorum.c^ 
in  1.  i.numer.  3.  rT.  quorum 
legat.  Antonius  Gomezius 
in  1.  45.  numcr.  145.  Mcnoch. 
dc  adipifccnd.  rcmcd.  i.num. 
104.  Molina  15 br-  3 .  cap.  13. 
num.i^.Illudquc  incontinen- 
ti  probari  dicitur,  quodintr* 
tcrminum  inftantix  probatur, 
Vt  prxdiai  Doftores  aflcuc- 
rantj&fxpca  nobis  rc- 
pctitumcx- 
tat. 


SVMMtA%I*A  CiAPITIS  XXXIX. 

1  EGIVM  fpremum  Confdium  iunfdiclionem  tH  caufis 

Tenuu  non  habebat/edapudtudices  infcrwres  caufc  pojfef 
(oriamaioratuumdifieptabantut. 

2  Supremui  Senatus  ab  eius  creatione fummant     rvniuerfalem  habe- 

batpotejiatem 

;    .  Hh  /  iAltgt 


Digitized  by  Google 


488  Dc  Tenuta/eu  remed.pofleflor. 

3  zJ  lege  %egni  Tenuu  cognitto  mandata ,  fiu  delegatafuit  7{egiofi- 
premo  (onfilio. 

<4  Tenuu  cognitio  compettt  Confdio  %egto  <vi  perpctu*  delegatio- 


nts 


/  Tenuu  cogmito  an priuatmc>an  ^vefc  accumulatiue  adfupremumS e 
natumpertineat. 

C  Verbum  per  fe  fumptum  ,  in  fuperiori  pgnificatu  accipiendum 
efi. 

7  Hoc  ucrbum  ,  %£gium  Confilium,  femper  de  fupremo  faftelU 
accipitur. 

S  Dtfpofitw  cjud  difpontt  de  aliquo ,  nm  'vertficatur  in  eo  quod  efi  ta- 
lecumadmntlo. 

9  Dtffofttio^vel lex loyutns dccrcditorcjregularitcrnon habctlocum in 

creditoreconditionali*  • 
to  Lex  quttloquitur  de  t^ualitate fmplici ,  nonextenditur  adeam  yu* 

non ftt  txpreffa  ab  ipfa  lege. 

1 1  Quando  Jffit  J(egto £ mfilio committit ,  intelligimr de (fonfilio (fa- 
•    fieU*,ltch  alia  m  fuo  difhiclu  etiam fuprema fint. 

12  -zA  fententta  lata  d  Prdfeclo  prttorto  non  admittebatur  appel- 
• .  Idtio  ,  fed  tantum  fuppltcatto  ,  cum  executtone  prioris  fenten- 


ttd. 


ij  Lex  fimpliciter  fumpta ,  qu a  de  VrjtfeHo putorio  loquebatur ,  de 
>  %omam  tntelltgi  debebat  ;  ab  altjs  emm  Pufctlis  appellari  po- 
-  terat. 

14  Confilmmfupremum  CaflelUfimile  eft  Prtfe&oputorio  fymana- 

rum^uoad exercitmmmrtfdicltonis. 
is  Tenuu  delegatio  extra  ordtnem  efi  ,      iuri  communi  contra- 


rta. 


1*  Spccialitatem textus inl.P.tit.7dib.j.Comp.qua  deTcnuta loquitur, 

iuscommunenonagnouie. 
1 7  Quando priuilegium Jpeciale  ejl,  (tfin  derogationem  iuris,non  egredi- 

turperfimm,ft)  digttttatem  illiuscut  delegaturjtcetaliadtgnitas  ci 

fimilisfit. 

tt  Supremum  Confdmm  Indiarumin  maioratibusfiits  apud  Inehs Te 
\    nuucognitionemnonhabet.  V. 

19  Legum%cgtarumdtffwfittonullatenus  conuenirepotefl  Indiarum 

Confilitt, 

20  Tenutaadquosejfeftusfueritinducla.  •  vA 

tiLcgcs 
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Leges  Tauricondtu fuerunt,antequamapud Indos  <rdlus  ptdiora- 
tus  tnftitutus  fuijfet. 
2  i  Dtfferentia  tntcr  legcm  ordtnatoriam  f$  decifiriam  adnotatur.  . 

23  >E*  Indtarmn  ordtnatiombus  cadcm  potcftas  inddgctur  lndiarum 
Con[iltot<fUd  CaflclU JummoPrttorioconceJfa  crat. 

24  Extcjuatorum  ldtmeft  tudtaum. 

2/  Difpofitioloquens  in  ali<juo ftmpltciter,locum  habet  in  eo  ejuod cftta 
^.Je\fkundumqmd. 

2*  VerbumfR^cgiumConftlium ,  cx  intcrprotatione  extcndttur  adom* 
.  *  nts  rProui*xias  ,  inqutbus  cognojcttur  ad  mftar  2{egif  CaftelU 
Senatus. 

-*j  Lex  gemralis  wim  fuam  cxtendit  ad  omneS  terras ,  Prouincias 
ft)  K£§na  >  1* *  wnius  Principis  Corona  ac  domtnio  contt- 
nentur.    •      ^      ';•  *•* -  • 

*s  Tranflato  Sacerdotiojteccjfe  cfi  <pt  legis  tranjlatio fiat. 

29  Quando^Proutnciaadijcitur^egnOigubcrnatur  fecundum  leges  //- 

*  Uusl^igni.  '  \ 

30  cstta  7{egna  quanuis  2{egis  noflrifint,famct  Corondyft)  nondcCo 
rona  CaslelU  funt. 

34  JRegpum de nouo  partum  (juibus lcgibusgubernetur. 

y    Prouincia  <]tu  altcn  adiungitur>qutbus  legtbusguberfieturtJuis  x,an 

<vero  illius  ProuincU  cum  ffua  ^vnitur. 
3J  Qudnutjt&mMprtfo^kaje-tita-  ^iidetur  prohibiri  illa 

dtlatio ,  <\ua  Jit  opus  ficundum  negotij  naturam  ,  atqueloct  dtSlan- 

ttam.  '  1 

3+  Ettam  in  maioratibus  Indorum  transjcrtur  pojfcfsto  finc  appre- 

henfione.      - .       f  ■  -      ■ . .  •  » 

3/  Qu* fit ratiotranftationis pojfefsionis legis Taurinenfts. 
3*  T>e  Tenutafecundum  lcgem  Madritijolum  cognofcit  Kegium  Con* 

*  Ji/tumCafitiU. 

-? 7  lunfdtclw  non cxercctur abfijue fpetiali mandato. 

3*  Lex\  de  Tenutts  edita,non  eft  generultsjcd  fpecialisjtmitata  %)  rc- 

ftrttla.  <  ' 

jp  Quando  iurifdt&io  mandatur  ,ft)  dilattortes  neccjfaru  mandatJt 

njtdcntur,tanquam  antecedens  n  cejfariumcogmttonts. 
40  '/{emcdium  tranf/ariontspoffefiontsnocejjat/fuautsccfct  Tcnuta. 
+t  IndtarumConftltum  de  caufts pojfejforijs  cognofiere potertt,cu  dijttn* 
^    ftioneft)  dcclarattene,dcquahtc. 

E  Bh  4  4iL*x 
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cxl.  r.d.titu.4.1ib.2.Compil.& 
rurfus  cx  I19  .eodcm  ticu.& \U 


bro,  in  Tcnuca  vcro  ius  dicerc 
non  poceraccum  cius  cognitio 
cifec  rcftricta  iuxtaformam  tra 
ditam  a  d.l.  20.  Ex  lcge  tamcn 
^.tit.7.1ib.5.Compil.quxpro-  c 
mulgata  fuic  Madriti  anno  mil 
lcumoquingencefimo  quadra 
gctlmo  cercio,  Tcnucx  cogni- 
tio  mandata  fcu  dclegata  fuic 
prxdidto  RcgioConiilio,vt  cx 
eius  verbis  paccc:  delegata 
cnim  iurifdi&io  dicctur  rcfpe- 
£tu  aliorum  tribunalium:refpe 
Ctu  vcro  conccdentis ,  &  refpe- 


&inl.Io.fcc]uenti,&:inl.5.tit. 
i9.1ib.4.nouifsimx  Comp.hu- 
ius  vocabuli  pluries  rcpctitio 
fic.Vulgare  naque  iuris  princi- 
piucft,vcibu  per  fe  fumptil,in 
iuperiori  hgnificato  accipicn- 
duefle,iuxtal.i.§.quiin  pcrpe 
tuum,iunda  glof.vcrb.  dommi, 
fr.ii  agcr  vccligaiis.probat  tcx- 
tusin$.  fediusquidcm  ciuilc, 
Initituta,dc  iure  naturali,gcn- 
gium,  &  ciuili,&  in  cap.fi  cjui- 
dem,de  fcntentia  cxcommun. 
Rurfus ,  cx  communi  vfu  lo- 
qucndi ,  hoc  vctbum ,  T^egium 


ctu  pcrpetuitatisipiiusiurifdi- 7  Conftlium  ,  lemper  dc  fuprc- 
cYionis  ,  ordinaria  dici  potelt,      mo  Caftcllx  accipitur  ;  &  vul- 


cum  ad  nullum  cafum  noua 
commifsio,&dclegatio  dciidc 
rcturj  vclproprius  loquendo, 
perpecuam  defegationcm  nun 
cupabimus,vt  voluic  Barc.  in  L 
Barbarius,nu.5-  i.lcctura.rl.  dc 
offic.Prxtoris.  Qupprxmiflb, 
difputandum  crit,aa  hxc  iurif- 


gari  loquutioni  ftandum  cft.  I. 
librorum.$.quod  tamcn.Caf- 
fius,delegatis  5.  Et contirma- 
tur  cx  Rcgijs  decifionibus,ne- 
pc  cx  1. 1  .titul.4.lib.i.  Compil. 
&  cx  1.  2c.  &  19.  codcm  titulo 
&  libro,  vbiRcgium  Conii- 
lium  nominatur,  iincadicctio- 


didtio ,  ordinaria  cognicio ,  fcu  •  ne  Caitelix.ncc  altcrius  cogno 
pcrpctua  dclcgacio ,  priuaciua      mcnci,&  cx  Barcoli  doctrirfe  in 


fit,an  vcro  accumulatiua. Et 
verbis  infpe^tis  di&.l.p.qux  dc 
Tcnuta  priiis  loquuta  fuit ,  di- 
ccndum  vidctur,  priuatiucTc 
nucx  cognicioncm  adRcgium 
Confiliura  fpeftarcvc  olten^ 
ducilla  vztbxOcurriercnalnuef 
tro  Confejo,6c  \b\:Se  tray^a  ante 
los  del  nueftro  Confejo,8t  ibvQue 
la fcntecta  que fuere  dada por  los 


I.Lucius.$.quxfitum,dc  legat. 
3.  vbi  docct ,  diipoiitionem  lo- 
quentem  de  aliquo  ,  non  vc- 
rificari  in  eoquodcft  tale  cum 
adiunclo :  quam  dodtrinam  rc- 
fcrt  &  fequitur  Curtius  Iunior 
in  L  1.  num.72.fT.fi  certum  pc- 
tatur.Rcbuffus  in  1.  crcditorcs, 
vcth.Vclfub  conditione.ff.de  vcr 
borum  fignific.  infcrcnccs  cx 
Hh  5  hoc, 


5 o 2  De  Tenuta,feu  remed.pofleflor. 

hoc,legem,  vel  difpofitioncm  i  z  qua  a  fentcntia  lata  a  Prxfe- 
loqucntcmincreditorc,regu-      &o  non  admittcbatur  appel- 

latio,  fed  tantum  fupplicatio, 
cum  exccutione  tamcn  prio- 
ris  fcntcntiae  ,  iuxta  Authcn- 
ticam  ,  Quac  fupplicatio  .  C. 
dc  precibus  Impcr.  offcrcn- 
dis .  1.  vnica.  C.  de  fentent. 
PrxfccYi  prxtorio .  Et  quanuis 
verum  fit ,  alios  plures  prx- 
fe&os  prxrorio  fuifte  ,  Italix 
nempc ,  Africae ,  &  fimilium, 
vt  probatur  in  L12.  titul.  16. 
libr.  1 1.  C.  Theodofiani  ,  & 
in  toto  tirulo  .  C.  dc  officio 
Praefe&i  praetorio  Afric-c  ta- 


laritcr  non  habcre  locum  in 
,  o  conditionali  creditorc.  Etcon- 
ducunt  notataper  Oldradum 
confil.  i4i.vbiprobat,  legem 
qux  loquitur  de  qualitate  lim- 
plici ,  non  extcndi  ad  cam  qux 
non  fit  exprcfla  ab  ipfa  lege: 
docct  Socinus  confi.  9-cxnu- 
■mcr.  2-  lib.  3.  Exquo  fcquitur, 
dccifioncm  noftrxlcgis,  qux 
Tenutx  cognitioncm  ,  &  iu- 
1 1  rifdicYioncm  Regio  Cortfilio 
mandat,  intclligi  non  dcbcrc 
de  alijs  Confilijs  Rcgijs ,  nc 


quc  de  alijs  jribunalibus ,  &  13  mcn  lcx  fimplicirer  fumpta, 
Prxtorijs  ,  ctiamfi  in  fuo  di-  qua*  dc  Pracfe&o  prxtoriolo- 
ftridu  fuprem»' eflent :  qux      qucbatur  ,  dc  Romano  intcl- 

ligi  dcbcbatrab  alijs  cnim  prac- 
fcttis  appeliari  poterat  quoad 
vtrunquc  cffechim,  vtprxdi- 
daiura  oftendunt:  quod  exem 
plum  otnnino  conuenit  prx- 
dicYis  Regijs  dccifionibus  dc 
Tcnuta  loquentibus,vbi  ver- 
bum  Confltum ,  dc  fupremo 
Caftcllx  accipiendum  eft.Si- 
1 4  milc  cnimcft  Prxfe&o  prxro- 
rio  Romanorum ,  quoad  excr- 
citium  iurrGii&ionis ,  vt  confi- 
dcrat  Ioanncs  Orofcius  in  Ru- 
brica  deorn.PrxfecYiprxtorio, 
in  fin.&  colligitur  cx  1 ,8.tit.  1 8. 
par. 4.  verfi.  manera. 
1  -  Rurfus  fuadetur,  cx  vi  ip- 
fius  iurifdi&ionis,&  delcgatio- 
nis ,  qux  cxtra  ordincm  cft ,  & 

iuri 


intcrprctatlo  Jeducituf  cx 
adnotatis  a  Gouarrub.  pract 
cap.  zj.  numcr.  8.  ibi:  Tari 
fane  iure  ,  lege  itidem  7{egia , 
*JM  lata  futt  anno  M.  D.XLJIJ. 
hodie  l.  p.titul.  -Mbr.x.Comp. 
deaetum  eft  ,*o  ejfe  admtttenda 
auoad  ejfeftum  fujpenfiuum fup  • 
fhhtionem  d  fententta  1{egif, 
ac  fupremi  Prdtorij  ,  qua  futt 
pronuntiatum  ,  mortuo  pojfejfo- 
re  prtmogenij ,  quis  ftt  tn  poffef 
ftonem  etus  mittendus .  Molina 
libr.  3.  cap.  13.  numer.  r.  ibi: 
Jn  "Regio  ,  ac  fummo  7(egno~ 
rum  ^aslelU  Senatu  compa- 
reat :  &  hxc  opinio  fatis  pro- 
baturin  1.  1.  §.  his  cunabuiis. 
S  dc  officio  Prxfc&i  prxt.  ex 
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jun  commumcontrana,cum 
fpccialitatem  tcxtus  in  dift.  1. 
9.  &  10.  ius  communc  in  to- 
6  tum  non  agnoucrit ,  vt  fupe- 
rius  cap .  7 .  oftcndimus  ,  & 
ideo  pra»dic~tum  priuilegium 
&  fpecialitas  non  potclt  ex- 
tendi  ad  alia  tribunalia,quanuis 
fuprema  fint  .  Nam  quando 
priuilegium  ,  iurifdicYto  ,  & 
prxrogatiua  ipeciaiis  eft  ,  & 
>7in  dcrogationem  iuris  ,  non  *o  nc .  Qmbus  accedit ,  cjuia  Te 
egrediturperfonam,&digni-  nutaad  hoc  inuenta  &  intro 
tatcm  iilius  ,  cui  indulgetur, 
li 


etiam  &  cx  co ,  nam  legum  Rc 
giarum  difpofitio  nullatenus 
conuenirc  poteft  Indiarum 
Confilio  ,  cum  cx  cis  ccrmi- 
nus  cantum  quinquaginca,& 
ocloginta  dicrum  litigatori- 
bus  conccdatur ,  intra  quam  di 
lationem  impo(sibile  cft,proba 
tiones  apud  lndos  ficri  polle: 
Icx  autem  pofsibilis  dcbec  c/Tc, 
cap.eritaurcm  lcx.^.diftin&io* 


licet  alia  dignitas  ei  alias  ii~ 
milis  eflec,  cum  verba  in  hoc 
cafu  Icrapcr  dirccto  incelligi 
debcant .  Et  hanc  diftin&io- 
ncm,intcr  iurifdidioncm  pri- 
uatiuam,&  cumulatiuam  fcri- 
pfit  Bald.conf1l.25  3.  numcr.  4. 
lib.y. 

1  S  Er  quibus  infertur  ,  quod 
iam  difccptari  vidimus,  fum- 
roumRcgiumConfiiium  In- 
diarum  in  maioratibus  ficis 
apud  Indos  Tenura*  cognitio- 
ncm  non  haberc,cum  lcgcs  dc 
Tcnuta  &  eiusrcmcdio  latx, 
folum  cx  fupradi&is  confidc- 
rationibus  in  maioratibus  Ca- 
ftellae  locum  habcant ,  &  Rc- 
giumtantum  CaftellxConfi- 
liumfupremumdccis  cognof 
cat.Molina  libr.  3  .cap.  1 3-num . 
8.  Matienzus  in  l.^.tic.yJibr- 5. 
Compilat.glolEz.&inl.  io.fc-« 

"1 9  qucnti.glolf  1 .  numcr.8.  Tum 


du&iiuic,  vtvcri  matoratuum 
fucceilbrcs  in  poflefsione  a  le- 
gctranilatabrcuitcr  tueretur, 
&  rixae  &  contcntiones  inter 
cos  ceflarent  ,  argumcnto  I. 
xquifsimum.fF.de  vtufruclu, 
vt  in  tcrminis  indiuidualibus 
Tcnutx,  &  legum  Regiarum 
interpretationc,docuit  Moli- 
nadcprimogcnijs.lib.  3.  cap. 
1 3.  in  principio ,  &  in  tcrminis 
legis  vnicx.  C.  fi  de  momen- 
tanea  poflefsioncquae  Tcnuta: 
fimillima  eft,adnotauit  Baldus 
ibi,nu.4.vcrfi.T«  dic  quod  ratio: 
qux  ratio  no  militat in  maiora 
tibus  apud  Indos ,  cum  in  fola 
dtatione  maior  rcfultaret  dila- 
cio,quam  inproprictatiscxa- 
minc, fi  in  Rcgijs  Auditori/s, 
qux  apud  Indos  1  unt,de  ea  liti- 
gatorcs  difccptarcnt.Ratio  ita- 
quc  dccidcndi  Regiarum  lcgu 
hic  dcficiebat,qua:  illa  eft,  ncm 
pe  nc  Iitcs  protrahantur ,  & 

dilatio- 
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dilationem  rccipiant .  Et  prx- 
di&is  addo ,  lcgcs  Partitai  um, 
qux  dc  maioratibus  mentio- 
ncm  faciunt ,  &lcgcs  Tauri, 

x  i  qux  frcqucntius  corum  mcmi 
ncrunt ,  conditas  fuifle  ante- 
quam  apud  Indos  primogenia 

2  2  vlla  inftituta  fuiilcnt.  Et  poftre 
mo  animaduerto,prxdi&am  lc 
gcm  nonam  de  Tcnutacondi- 
tam ,  cifc  ordinatoriam  utum, 
vt  cx  ca,  &  pragmatica  fan&io- 
nc ,  vndc  fumptafuit,fatis  con- 
ftat,&  non  deciforiam,  intcr 
quas  diftin&iodatur,  namlcx 
ordinatoria  iocalis  eft,&non 
poteft  egrcdi  loca  ad  qux  Iex 
fcrtur ,  dcciforia  vcro  cft  vni- 
ucrfalis.  Cum  loquatur  itaquc 
prxdi&a  ordinatoria  Icx  cum 
Caftcllx  fupremo  Confilio, 
non  po&eft  cxtcndi  ad  maio- 
ratus  fitos  cxtra  diftri&um  il- 
lius  Confilij,  contra  lcgis  ordi- 
natorix  naturam. 

Scd  nihilominus  contra- 
rium  dicendum  vidctur.  Pri- 
mo  cx  Rcgijs  Indiarum  legu 
bus  &  ordinationibus  ,fccun- 
dum  quas  de  Indorum  caufis 
priuatiuam  iurifdi&ioncm  ha- 
bet  Confilium  Regium  In- 
diarum  ,  &  eadem  poteftas 
&authoritasaRegehuicCon 
lilio  indulgetur  ,  qux  Regio 
Confilio  Caftellx  concefla  cft, 
vt  cx  prxdidtis  ordinationu 
bus  conftat ,  prxcipuc  cx  or- 


dinationc  42.  anni  leptuage» 
fimi  primi ,  ibi  :  Qut  los  dti 
Confejo  dt  las  Jndtas ,  enlafor- 
may  tnanera  de  procederen  los 
negocws  tguarden  y  cumplanen 
todo  y  portodolas  leyes  y prag- 
matxcas  ,  ceduLas  ,  prouifiones, 
y  ordenancas  deflos  ^eynos,  tfue 
tratany  dtfponen  U  quebandt 
guardar  y  cumplit  los  de  los 
nueflros  Confejos*  Confcquens 
itaquc  crit ,  vt  ficut  Confi- 
lium  Caftellx  de  hulus  Ree- 
m  matoratibus  cognitionem 
habet,eadera  ratione  Confi- 
lium  Indiarum  dc  Indorurn 
primogenijs  cognofcat ,  cum 

*4exxquatorum  idcm  iudicium 
fit ,  ex  regula  L  1.  ff.  dc  le- 
gatis  1. 

Sccundo,  quia  cum  Con- 
filium  Indiarum  ,  Rcgium, 
fummumquenuncupctur.iam 
in  co  verihcantur  omnia  vcr- 
ba  ,  qux  ad  Confilium  Re- 
gium  &  fuprcmum  Caftcllx 
diriguntur ,  cx  doctrina  Pau- 
li  dcCaftro  in  1.  fcrui  eleaio- 
ne.  §.  1.  num.vltimo,inrinc, 

2  5  de  lcgatis  1.  vbi  docet,  difpo- 
fitioncm  loqucntcm  in  aliquo 
fimpiicitcr  ,  locum  habcrc  in 
eo  auod  eft  talc  fccundum 
quid,ti  modo  in  eo  militet  ca- 
dcm  ratio. 

t  $  TertSo,nam  quauis  illa  ver- 
ba,  7{egmm  ConfiUum ,  cx  com- 
muni  fcrmonc  dc  Caftelix  fu- 

prcmo 
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premoSenatuintelligantur,cx  iuxra  textum  in  cap.  tranfla- 
interprctatione  dcbcnt  cxtcn-  to,dc  conrtitutionibus.  Et  con- 
diadomnesProuincias.inqui-  28  firmatur  cx eo,  quia  cum  illa 


bus  cognofcitur  ad  inftarRe- 
gij  Coniilij  Caftcllx,cx  Bar.in 
lii  conucncrit,in  z.§.fi  nuda.ff. 
dc  pignoratitia  a&ionc ,  bonus 
tcxtus  inl.fifideicommilfum. 
ft.de  iudicijs,&  in  indiuiduo  in 
Indiarum  C6filio,vtinciusdi- 
tionc  cadc  iurifdi&io  cxcrcea- 
tur,quxcxcrccturin  Confilio 
Caftellae,  tcftatur  Simancas  dc 
Rcpublica,lib.7.c.7.  in  prin.  & 
coftatcx  nouaordinationcCo 
filijIndiarum,fubfolio  5-pagi- 
na  2. 

Zy  Quarto ,  quia  lcx  eeneralis 
vim  fuam  cxtcndit  ad  omncs 
terras,  Prouincias,  &  Rcgna, 


Rcgna  Indorum,Gcntilitia  cf- 
fcnr ,  &  rcligio  mutata  effcr,  & 
iura  quoque  fucrunt  mutata, 
ncc  potuit  fuis  lcgibus  illa  Rcf- 
publica  gubernari  j  nouis  ita- 
quc  lcgibus  opus  habuit,  &  his 
dcricicntibus,gubcrnari  necef- 
fario  dcbet  lcgibus  Hifpanoru, 
cx  tcx.  in  d.c.traflato,tra(fump 
to  cx  Epiftola  Apoftoliad  He- 
brxos,ibi:  Tranjlato  Sacerdotio, 
necejfe  ejl  ut  legistraflatio  fiat, 
in  quo  ctia  cap.rcferuntur  ver- 
ba  Auguftini  cxponcntis  vcr- 
ba  Apoftoli,ibi:£W<*  enim ftmul 
ft)  ab  codem,  $)  fub  cadcmjpon- 
Jione/vtraque  data funt ,  &  fua- 


qux  fub  vnius  Principis  Coro-  z9  dcturcxdo^-ina  Bartoliinl.fi 


na  ac  dominio  contincntur,  tc- 
fte  luftinianoin  l.vnica.  §.  vlti. 
C^de.nouo  Codicc  facicndo, 
Cum  cxpugnataitaquc  Indo- 
jrum  Rcgna  a  Catholicis  Rc- 
gibus  Hifpanix  fucrint ,  & 
Caftclk  Rcgno  adiunda  & 

€ita,&  exatti  fint  Regcs  iU 
um  ditionum  ,  &  Prouin- 
ciarum  ,  &  abolitae  quoquc 
corum  legcsfinr,  confcquens 
cft  ,  in  quibus  ordinatio,  fta- 
tutum  ,  &  lcx  fpecialis  dcfi- 
cit  ,  debcrc  iudicari  legfeus 
iftorum  Rcgnorum,  cumhz 
loco  illarum  abolitarum  lc- 
gurn  fubrogatx  ccnfcantur, 


conucnerit.$.fi  nuda.ff.de  pig- 
noratitia  actionc ,  ibi :  Quando 
Pronincia  adijcitur  7{egno ,  njel 
caflro>  <-ucl  utllaadijcttur  Cc/- 
mitatui  acccjforte  ,  ita  quod  ftt 
unum  j\egnum  cum  prtmo, 
uel  <vnus  Comitatus ,  tunc  re- 
gulatur  fecundum  rcgulas  pri* 
mi ,  cui  acccdit ,  $)  etfdem  U- 
gibus  ,  ft)  eifdem  prtutlegijs  ejl 
gubernanda  .  Ex  quibus  Bar- 
toli  vcrbis  dcfumpta  vidctur 
ordinatio  14.  Confilij  India- 
rum  publicata  anno  millc- 
fimo  quingcntefimo  fcptua- 
gcfimo  primo  ,  qux  lic  fe 
habct :  Tporque  ftendo  de  una 

CoronU 
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fyrona  los  %eynos  de  Casitiia>y 
delas  Indias ,  las  leyes  >y  mane- 
ra  degomernodelos  <vnosy  delos 
otros ,  deue  fer  lo  mas  femejante 
y  conforme  <jue  fer  puedat  los  del 
nueslroConfijoenlas  leyesyef- 
tablectmtentos  que para  aejuelios 
Efiados  ordenare,procurcn  de  re  3 
duzjr  la  forma  y  gouierno  dellos, 
al  efiyloy  orden  con  que  fon  regt- 
dos y  gouernados  los  7{eynos  de 

3  o  Cafitllay  de  LeonSccus  tamcn 
eftinalijs  Rcgnis  Chriftiano- 
rum,vtpotc  in  Rcgno  Arago- 
nix  ,  Valcntix  ,  Portugallix, 
vtriufque  Sicilix,&  fimilium. 
Tum.quiaquanuishxcRegna 
Regis  noftri  fint,funt  tamcn 
fuxmet  Rcgnorum  Coronx, 
&  non  dc  Corona  Caftellx, 
Tum  ctiam,  qui^legcs  pt  culia 
rcs  prxdidta  Regna  habebant, 
&  hx  rcmancnt  in  fua  firmita- 
te,  cifquc  gubcrnantur,cx  Rc- 
gum  pcrmifsionc  &  conccfsio 
nc,&  Regnorum  patto  &con 
ditione.Vndc  Alber  in  tractat. 
ftatutoru,  1  .p.q.  28.  recte  in  pro 
pofito  inquit.quandoRextcr- 
ras,Prouincias,loca,aut  Rcgna 
ab  ipfo  debcllata ,  atquc  dc  no- 
uo  parta  exprcflc  coiunxit  Re- 
gnohxrcditario.eoanimo,  vt 
dcinccps  fit  vnu  Regnum :  tuc 

3  1  Rcgnum  de  nouo  partu  dcbe- 
reomninoregilegibus  Rcgni 
cui  adijcitur,etiamfi  Rcgnum 
dc  nouo  acquificum  habuiflec 


proprias ,  ac  pcculiarcs  lcgcs, 
aut  ftatuta ,  quibus  regcrctur: 
qux  eft  do&rina  indiuidualis 
ad  cafum  dc  quo  agimus ,  &  ca 
fequitur  Paul.in  d.l.  fi  conucnc 
ric.$.finuda,qucm  referc  Aui- 
lcs  in  cap.  prxcorum,  in  proce- 
2  mio,verbo,///4j,Quibusfuncra 
gaturRomani  confilium  21S. 
pcrtotum,vbidubitat,an  Pifli 
Florcntix  adiun&a  &  vnita,gu 
bernareturlegibus,&  ftatutis 
fuis ,  an  vcro  legibus  Florcnti- 
nis:&  diftinguit,fi  cafus  contin 
gat,in  quo  nullum  fir  Pifix  fta- 
tutum,tuncomnino  vigcre  de 
berc  ftatutum  Florcntix,iuxta 
tcx.in  d.c.tranflato.  Alius  vcro 
cafus  ficquado  concurrant  Flo 
rentix  &  Piflx  ftatuta.  Piflx  c- 
nim  ftatutum ,  tunc  obfcruan- 
dum  crit ,  fccundum  commu- 
niore  opinioncm ,  licct  ipfc  co» 
trariam  dcfendcre  conqfur. 
Cum  igitur  Indiarum  Confi- 
lium  pcculiarcm  lcgcm  &or* 
dinationcm  non  habcat  cir- 
ca  caufas  Tcnutx  ,  compcr- 
tum  cft  ,  vti  dcbcrc  lcgibusfl^ 
ius  Rcgni  dc  ca  loqucntibus, 
iuxta  prcdictam  rcfolutionem, 
qux  quxftioni  noftrx  propc- 
modumconducit:&  Iuftinia- 
nus  fanxit  in  §.vlt.Inftit.  dc  fa- 
tiftlatio.  ibi  :§htam  formam  non 

be,fedetia 

in  orrmtbusnofirts  Proumcijs  (fi 
propter  imperitiam  forte  altter 

celebra- 


CaputTrigc 

celebraiur)obtincre  ccnfcmus  ,cu 
ncceffc  fityomnes  Prouincias  ca- 
put  omntum  nojirarum  ciuitatu» 
id  ejiybanc  Regiam  rurbcm)etuf- 
tjue  obferuanttam  fequi ,  &  in  I. 
vkim.Cdein  incegrum  refti- 
tutionc  pctcn.\b\:Superuacuam 
dtfferenttamu  tilis  anni  in  mte- 
grum  refiitutionis  d  nofira  7{epu 
blica  feparantei,fantimus ,  ftj  in 
anttqua  7{oma ,  ft)  in  hac  alma 
<x>rbc,ft)  in  Jtalta.fjt)  in  aiijs  Pro 
utncijs  quadrienium  contmuum 
tantummodo  numerari  exdie,ex 
quo  uttlts  annus  currehat ,  ft)  id 
tempus  totius  loci  effe  commumt 
vbi  ^o\X.\cxb.Totius,  exponir, 
id  cit,omnium  Iotorum,&cAcc\ir 
fio  fuffragatur  illa  quoque  pra: 
dicfoclegis verba,£*  diffcrcn- 
tia  entm  Jotorum  altquod  induci 
dtfcrtmen  ,  fatis  nobts  abfurdum 
utfumeft.  Ec  probatur  exl.  r. 
§ .lcd  etfi  qua*  lcges.  C.  dc  vc- 
tcr.iurcenucle.ibi:  Debereom- 
ncs  ctmtates  confuetudincm  J{p~ 
»u  ftfui,  ft)  lcges ,  qu<e  caput  efh 
orkts  tcrrarum.  Ecce  ergo  iura, 
quibus  probaturjcgem  fpccia- 
lcm.quxcum  Conlilio  Regio 
Caftcllc.  tantumloquitur,com 
prchcndcrc  omncs  alias  Pro- 
uincias  ,  &  earum  fuprcmos 
Magiftratus. 

Qiiint6,quia  quanuis  eni- 
xe  tcimini  prorogatio  incau- 
fis  Tenutae  a  prxdiita  legc  9. 
prohlbeacur ,  non  lamcn  vide- 


mumnonum.  s°7 

tur  vetita  ca  dilatio.qua  fit  op? 
fecundum  negotij  naturam.at* 
que  locorum  diitantiam.  1.  1. 
C.de  dilationibus ,  &  ibi  Bald. 
in  princip.verfie.  Setundonotat 
dequoctiamefttextusinl'  in- 
terdum.rT.de  iudicijs.&faciunt 
congefta  a  Profpcrq  Carauita 
i n  ritibus  ma gnae  Curiae ,  ritu 
245.anum.5- 

Scxto,namcum  deTcnuta 
non  pofsit  cognofcere  nifi  C6- 
filium  Regium  Indiarum  in 
maioratibus  Indorum,vt  fupe- 
rius  oftcndi.cx  rei  naturancccf 
fario  fequitur ,  dilationcs  prae- 
ftandas  ad  probadurrt  rcfpectu 
ualitatis  caufae ,  &  Indiarum 
iftantiam ,  ne  iu;  deflciat  cx 
probationis  dcfectu  aiioqui 
enim  fequcrctur,  in  primoge- 
nijs  qusefuntapud  Indos,Te- 
nutam  cciTare,quod  generalita 
ti  tex.in  dictl.9  .fatis  rcpugnat; 
prajfcrtim  quia  ilia  Indorum 
Regna  ad  inftar  Regnorum 
Caitelle^  gubernantur.vtfupri 
docui :  ncc  cx  hoc  darctur  cx- 
tcnfio  praedictx  lcgis  nonar,  cu 
fub  ca  videatur  comprchcnfa 
omnis  ncccflaria  dilatio  fecun  - 
dumqualitatemrci,iuxtadicta  . 
l.interdum-  ff.de  iudicijs,  ibi: 
ExiuftistauftSyft) excertis  per* 
fonis  fufimcnd*  funt  togriitiomi, 
&  ibi:iE>  in fimtltbus  caufts  togni 
tionemadaltquem  modum fufti- 
tierU 

Septimo, 
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Scptim6,namabfurdum  rc  fcrri  poflcfsionem  ciuilcm  & 

fultarcr,fi,vt  cx  prxdidfc  ordi-  naturalcm  in  fcqucntem  in  gra 

nationibusdeduxi/mdecifione  du,quifecundum  inftitutionc 

cauiarum  IndiarumConfilij  Jc  maioratus  in  co  fuccedere  dc- 

gcs  Rcgni  Caftclla:  cflentob-  bcat.  Ex  neccflaria  crgoconfe- 

ieruandae,&  tamen  ob  tcrmini  qucntia  diccndum  eft,etiam  in 

dcfc&um  obfcruantia  ccflarct,  vtrifque  primogcnijs  rcmcdiu 

& pr.-edic^a:  ordinationts  ad  cf  pofleflbrium  Tenutae a  legc  9. 

fectum,  praxim,  &  excrcitium  &  a lcgc  io.tit.y.lib.f.  Compi. 

non  poflentpcrduci,vt  optimc  indu&um,  locumhabcrc:nam, 

animaduertit  Zafius  in  [.  qui  vt  multotiesdiximus,pra:dicta 

pro  tribunali,in  principio.ff.de  lex  9.  ad  dcclarationc  legis  47. 

rc  iudic  Tauri,quas  cft  1. 8.di6t.tit.y.libp 

03au6,nam  lex  nondefi-  s-Compi.&ciuscxccutioncm 

nit  cfle  vniuerfalis  rationc  tcr-  lata  eft.  Etfuit  rario,  nam  cum 

raini,fialiasciusdecifiogene-  pra:dictalcx  Taurinenfisin  ve 
ralis  fit,vr  hic  cucnit:nam  pre;-  35  rumfucccflbrcmciuilcm&na 

di£ta  lcx  9.vniucrfalis  eft  rcfpc  turalem  poflcfsionem tranftu- 

dtu  maioratuum  Callclla: ,  &  liflct,&  tepifsime  cueniret,  vc 

Indiarum-,tcrmini  tamennon  mortuo  vltimopofleflbre,alius 

poflunt  cfle  vniformcs*&  ^qua  quam  vcrus  fucccflbr,bonoru 

}cs  ,&  ideo,quado  cafus  contin  maioratus  poflcfsioncm  apprc 

gat, acquumeft,vt  iudex  fup-  hendiflct,prouiditlex9.vtprx 

plcat  id,cuiod  lex  dando  dilatio  di&us  verus  fucccflbr,in  quem 

nem,  forte  non  cogitauit ,  quae  lex  poflefsioncm  rranftulcrat, 

funt  verbaZafij  in  d.  L  qui  pro  breuitcr  &  fummatim  actua- 

tribunali,in  princip.ff.de  re  iu-  lcm  poflcfsioncm  ab  hoc  dc- 

dic.&  in  l.i.ff.dc  origineiuris,  centam  nancifceretur,  &  eam 

&  Petri  Hcrodij libr.  i.quseft.  cura  ciuili  &  naturali  a  legc 

adThuanum,tit.  i.de  iuft.&  iu  tranflata  mifcerct,vtcolligi  po 

rc,cap.  10.  tcft  cx  adnotatisaMolinalibr. 

34-    Nono^amcx  legcquadra  3.cap.i3-in  princip.  Praedi&a- 

gefimaquintaTauri,&eiusge  rum  ergolcgum  rationcm  & 

•ncrali tate ,  dubitari  nequit ,  m  decifioncm ,  tam  in  maiorati- 

jnaioratibus  Indorum  &huius  bus  huius  Rcgni,quam  in  pri- 

\Regni ,  vnam  &  cadcm  bbfer-  mogcnijs  fitis  apud  Indos,  pro 

«ationcm  cflc ,  &  in  vtrifquc,  -cedere  abfquc  vlla  diftin&ione 

mortuoviumopofleflbre^rik  fatendumcft. 

•    ,6(  Sed 
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36  Scdquanuishxcvrgeritifsirna 
fint,iuri  tame  &rationi  cogrue 
tius  puto,de  Tcnuta  cum  lcgis 
Madriti  attributis  folum  fuprc 
muXontniuCaftellx  cognof- 
ccrc  po(Te,&  Confiliu  Indiaru, 
liceciummum  nucupccur,cius 
cognicionc  non  habcrc,ex  con 
fideracionibus  fupcrius  addu- 
cYts :  qua  fenccciam  ample&or, 
argumecis,&  fundamentis  con 
tr?rijs  figillatim  refpondcndo. 
N6  cnim  obftat  primu,  fccudu 
&  rertiu,dumdixi,eandcm  po- 
teftace  cocefiam  cile  Indiaru  m 
Cofilio,  qux  Cofilio  Caftellx 
induka  &  cocefla  eft ,  &  fuprc- 
munucupari,ficut  nucupatur 
Rcgiu  Confiliu  Caftcllx,&  le- 
ge  quc^  loquitur  cu  Caftcllx  Sc 
nacu,cxinccrprecacionc  cxccdi 
ad  omnes  Prouincias,  in  quib9 
cognofcitur  ad  inftar  prxdicti 
fupremi  Caftcllx  CohJij :  hxc 
cnimtriafundanvnta  diluun- 
tur,  fi  animaducrtamus,iuxta 
ordinationc  23.C6filij  Indiaru 
prxdidii  Rcgiu  Senatu  iurifdi 
&ioncmreftri&a  &  limicacam 
habcrc,&  ad  ccrtos  cafus  defini 
tam,inter  quos  Tcnuta  no  cnu 
meratur.  Quoad  cam  itaq-,  iu- 
rifdicYione  carct  prxdi&u  Re- 
giu  Confilium.ctfi  alias  fupre- 

3  7  mu  fit:  iurifdictio  namquc  non 
cxcrcetur  abfqj  exprclTo  Rcgu 
ma  Jato,rcxt.in  ci.de  his  qux 
funt  RcgaliaAlcx.in  l.i.an.i. 
ff.de  iurifd.omn.iud.  Couarrii. 


pract.c.i.n.p.Aucnd.in  capiri- 
bus  Prxcoru,c.  i.n.  7.  Spccialis 
icaq;  delegatio  &  iurifdiclio  da 
taC6filioCaftellx,non  debct 
cxtendi  ad  Confiliu  Indiarum, 
quanuis  ibi  ius  dicatur  ad  in- 
itar  Caftcllx  Confilij :  debec 
cnimincclligi  in  illisc3ufis,«in 
quibus  iurifdi&io  compctat, 
nonvcroinhis ,  qux  priuari- 
uc  ad  aliud  cribunal  fpe&anc: 
argum .  ccxc.in  1.2.  C.  dc  inccr- 
diclis,ibi:  Prafe  s  Prouincu  in  cu 
ata  eiufde  Prouincu  noseft  ncque 
cx  intcrdifio  co$nofcercpoteftt  ex 
plicac  Cuiacius  lib.  5.  oblcruat. 
c.i9.Rurfufq;&quod  dixim9, 
ad  inftar  Caftcllc  Cofilij  proce 
dcndum,  accipicndu  cft  (ccu  n- 
dum  prxdictam  14.  ordinatio- 
nc  promulgacam  anno  1571. 
ibi:  Alcftyloy  arden  con  q  fon  rc- 
gidosy gouernados  los2(eynos  dc 
Cafttllay  dc  Leon.cn  quanto  bth 
uiere  lugar,y  fe  fttfriercxpor  la  di- 
ucrfidad  dcUs  ticrrasy  naciones, 
qux*vlcimavcrba  rationes  ad- 
uerfariorum  facis  rcfcllunt. 

Ncqucobftat  quartum  fun 
damentum,  vbioftendi,lcgem 
gcncralcm  vim  fuam  extcndc- 
rc  ad  om  n  cs  tcrras ,  Prouincias 
&  Rcgna,  qux  fub  vnius  Prin- 
cipisCorona  contincntur,ita 
vtiex  lataquoad  Tcnutam  in 
Confilio  Caftellx,cadcm  intel 
ligatur  in  Confilio  Indiarum, 
cum  ambo  fuprcma  fint ,  &  v- 
nius  Coronx:Regnu  cnim  In- 
Ii^  dorum 
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dorum  vnitum  &:  adiun&um 
fuit  Regno  Caftellx  &  Lcgio- 
nis.Rclpodetur  cnim,hanc  do- 
ctrinaaccipi  debere  in  fuo  pro- 
pi  io  cafu  vnionis,&  quando  ca 
de  ratio  militct:  diucrfe  tamcn 
eft  inlndoru  primogcnijsjegis 
cnim  ccleritas ,  &  fummarilsi- 
mu  remcdiii  ab  ca  ele&u ,  &  lc- 
gis  ratio,fupta  ad.l.£quifsimu, 
Indoru  maioratib9  no  coucnit, 
vt  fupraadnotauim9:&  ratione 
legis  ceflante,  ciusdifpofitione 
ceflarecopertueft.Rurf9,  quia 
prxdictalcx  de  Tcnutiscdita, 
no  eft  gcneralis,fed  fpccialisji- 
*  ■  micata,&  reftrictaad  primoge 
nia  huiusRegni,in  quibus  non 
cognofcitRcgiu  CofiliuCaftel 
\x  tanqua  Magiftratus  ordina- 
ri9,fcd  exfpeciali  dclcgationc, 
fincquacognitio  ci  no  copetc- 
ret,iuxta  1.  *o.tir.4.1iba.C6pil. 
Quadelcgatione,ctfi  perpctua 
fit,no  debem9  cxtedere  ad  alios 
Magiftratus.quauisalias  fuprc 
mi  cflcnt.cudiuerfa  &  fep*arata 
hxc  Cofilia  fint,  &  vnuquodq; 
cognofcere  dcbct  dchis  que,  ad 
eius  cognitionefpeciatim  fpc- 
&it,  iuxtad.  Bart.do&rinain  1. 
Barbarius.z.lc&ura,n.  5  .ff.de  of 
fic.Prxt.  &  ca  que,  in  principio 
huius  capitis  adnotauimus.  4  0  Neque  etia  In  contrariu  mo . 
3  9    Ncque  obefl  quintu  funda-      uet  fextu  fundamcntu ,  in  quo 

docuimus,RegiuConfiliu  Ca- 
ftclla:  dc  litibus  eoru  quifunt 
apud  Indos,cognofcercno  pof 
fe,&ficncccl&ridTcnuta  pro 

poni 


prorogatio  prohibcatur.  Id  na- 
que  verucflet  fi  alias  delegata 
iurifdiclio  eflct  praedidoConft 
liolndiaru,tuncenim  propter 
cafum  emergcntc  pofletdilatio 
ab  co  prxftari ,  tanqua  antccc- 
dcnsneceflariu  ipfius  cognitio 
nis,vt  arbitratus  fuit  Budcus  in 
1.  i.de  iuft.&  iur.fol.  1  .pag.  1  .ad 
fin.  &  placuit  Iurifcofulto  in  I. 
nonnuquam.fT.de  iudicijs ,  ibi: 
Hoc  aute  djtimare  oportet  eu  qui 
ius  dicitJ>ro  coditione  cauft ,  <rrel 
perfond/vel teporis ,  f%)  ita  ordi- 
ne  ediBoru^  copendiummode- 
rarit&c  in  l.orationc.*ff.de  fcrijs, 
IbiiSed  wtilitatis  Utigantm  gra- 
tia  caufa  cognitajteru  dxlatiojta 
ex  eadem,qua  ex  aliaProuincia, 
fecundu  moderamen  locorum  im- 
partiri  folet  ,  frfmaxime  fi  ali* 
quid  inoptnatu  emergatfz\\oc\ui 
cnim  ius  fuu  lidgantes,ob  dcfc 
&u  tcrmini  amittcrent,contra 
textuin  l.fcireoportct.$.  confc 
qucns.  i.&  1.  ff.de excufationi- 
bus  tutoru.Sccus  vcro  eft,qua- 
do  rcfpc&u  illius  rei,dc  qua  dif 
ceptatur,  nulla  iurifdi&io  copc 
tit,c.  1  .cu  fimilibus ,  de  his  qux 
funt  regalia,  tunc  enim  fruftra 
tra&aremusdc  dilationc  prac- 
ftanda* 


mentu,diidixi,n6  vidcri  vctita 
a  legc  dilationc  ncceflaria  (ccu 
du  ncgotij  natura,atquclocoru 
diftantiam,  quantuuis  tcrmini 
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poiii  dcberc  in  Coldiolndiaru, 
nc licigaces  bcncriciii  lcgis  ncnc 
amittac.  Refpodcmus  cnim,vc- 
ru  maioratLis  fucccllbrc  ius  fuu 
alio  iujicio  confequi  pofle,  pof- 
fcflbriu  intcrdidii  intcntadojno 
tamen  cu  attributis  Tcnutx ,  a  ^ 
quaalienum  cft ,  vt  alibi  qua  in 
Rcgio  fuprcmo  Caftcllx  Confi 
lio  de  ca  cognoicaturmec  exhoc 
remcdiu  tranflationis  polfefsio- 

*-  msccflabic,cumapudque1ibcc 
iudicc,ctiam  ordinariu,proponi 
pofsic  rcmcdiupoflcflbriu  prx- 
diclix lcgis  Taurincfu,  quanuis 
cu  illa  oualitatc  &:  attributis  !c- 
gisMadiici.foli  Rcgio  Caftellx 
C6(iliocognitio&cxecutio  co 
pctat.Moli.lib.3.c.i  3.nu.6o.ibi: 
A  qua  facultate  cxclujus  potcrit  ni 
hdominas  ius  fuumjarr.  quoad pof 
fefetonemyqudm<juoadp  roprtetatc 
cora  tudtabus  ordtnartjs profqui. 

41  Nccvltcrius  vrgec  feptimum 
fundamcncu,exquo  dcduxi.ab- 
furdu  rcfulcarc,(i  ob  tcrmini  dc- 
fcclum  no  pollcnt  Inaiaruordi- 
nationcsadpraxim  &cxercitiu 
rcducimo  cnim  hic  interdicim9 
cognitionc  prxdiclo  IndiaiuSc 
nacui,  potcrit  cnim  cam  cxcrcc- 
rcin  omnibus  litibus  illius  ditio 
nis-,n6  tamen  cum  attributis  iu- 
rifdictionis  dclcgatx  fpcciatim 
&fummatim  RegioCbfilioCa 
ftellx.Dllhntcniminhocprx- 
dictx  cognirioncs-,  luprcmum 
enimC6filiumIndiam  cognof 
ccrcpotcricdcpoircfsione  ordi- 


naria  in  cafibus  fibi  pcrmifsis: 
fummus  veroCaftcllx  Scnatus 
dc  cxtraordinaria  &  lummaria 
fecundtl  prxdi&a  legc  nonam. 
Id  quod  minimc  dubiu  cft,cum 
tcxtum  cxprcfllim  habeamu?. 
x    Itcm  nec  obcflc  porcft  o&auu 
fundamentu,in  quo  diximus.le- 
gc  vniuerfalc,cius  naturam  non 
amittcrc.quauis  ccrminus  vni- 
formis  &  xqualis  ab  ca  no  prx- 
ftituatur^ciim  iudcx ,  quado  ca- 
fus c6tingat,fupplere  pofsic  id 
quodlexdadodilationcm  fortc 
no  cogitauic.Rcfpodctur  cnim, 
cx  Legiflatoris  mente  nuquam 
maioratus  apud  Iiidos  coprche 
di  pocuilfc  in  dccifionc  lcgii  Rc 
giaru,qux  dc  Tenutaloquurur: 
nam  h*  dc  cis  prxdi&x  legcs  cx- 
cogitallcnr,  terminu  copctcnce 
ftatuiflcnt,ficuc  ftatuit  l.i.cum 
duabus  fcqq.tic.6.1ibr.4.Comp. 
qux  de  litibus,quarum  probatio 
apud  Indos  facieda  cft,tra£tanr, 
&  apcadilationccoftituunt.Lcx 
icaq-  nona ad illos  cafus  trahi  no 
potcft,  quicius  vcrbis  &  rrienti 
rcpugnat.l.  non  omnis,rr  fi  ccr 
tupet.l.iiita  quis(qux  indiui- 
dualiter  hac  (enteciam  probat) 
in  $.fiquis  cuignoraret.ff.de  tc: 
ftamcn.cucci.ibi:  Sed  quia  de  ipfa 
non  fenftt ,  dtcendu  efi  »  ceffare  th 
pcrfitia  eius  dationem,  c.  fccundo 
rcquiris,deappcllationibus.l.La 
bco.  fY.  dc  fupclleclili  legata. 
Quaproptervcrbain  iiircfcm- 
pcr  intclligi  dcbcnc  fcciindum 
Ii  z  cafuro, 
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cafum,in  cjuo  pofiunt  cadcre,  &      mcdiu  Tenutx  in  Jndiaru  Cofi 

vtrci,dequa  agitur  ,aptafint.  I.  liofupremoproponcre,ceflate- 

paterScuerina.in  prin.fF.de  cod.  nim  ratio  tcx.in  dicl.l.  9.&  in  I. 

&  dcmoft.l.  i  .in  princ.ff.  dc  fuis  scquifsimu.fF.de  vfufrudu,vtad 

&  lcgitimis  hxrcdibus>gro.in  l.  notauit Mol  lib.3.c. 1 3-in  princ. 
&: prxtor.$.  i  .fT.fam.  ercilc.  Cu  44  Ex prxdi&is  ergo fecurc  infcr 

crgolegcsdeTcnutacditc^neq;  tur,  ii  in  prxdi&O  fupremoln- 

J.  -  r>  PX*    ■  ■•  li      1«  I» 


cx  vcrbis,neque  cx  mentc,Indo 
ru  maioratibus  accommodarx 
finr,cos  coprehedere  no  pofsut. 
4  3  Neque  vltimo  obftat  nonum 
fundamentUjdum  in  cooftcdi, 
1.  9.  fuifle  dcclaratoriam  1.  45. 
Tauri,cius  itaqj  rtmediti  eopc- 
tercomnibusmaioratuu  fuccef 
foribus,in  quos  poflcGio  trasfcr 
tur,  vt  brcuitcr  &  fummatim 
poflcfsione  ab  alio  occupata  co- 
iequantur,  na  verum  cft,poflcf. 
fiooe  lcgis  Tauri ,  in  omnes  vc- 
ros  pnmogcniorum  fucccflores 
trasferri,  fiue  prxdicta  primogc 
nia  in  hoc  Rcgno ,  vcl  apud  In-  j  ^ 
dosfint:cuhactamen  diftin&io 
ne,na  quoad  maiorat*  huius  Re 
gni  fummariu  rcmcdiu  prodiril 
cft,ncdetctationcin  iuftuspof- 
fclfor  in  maioratu  perfiftat,  atq; 
cum  violentia  defcndat :  potcft 
iraq;  vcrus  fucccflor  fuprcmum 
Caftcllc.  Scnatu,fi  malir,adirc,& 
Tcnutaproponerc:prxdiaata- 
mcn  cclcritas  &  feftinatio  ceflac 
in  fu  premo  IndiaruCofilio,  pro 


diaru  Confilio.vcl  in  alio  quoli- 
bctPrxtorioRcgio.ctiamhuius 
Rcgni.extra  fuprcmu  Caftcllx 
S  cnatum.remediu  Tcnutc;  pro- 
ponatur,tanquamiudiciu  ordi- 
hariupoflcfsionis  profcquendu 
efle  fccundu  limitcs  iurifdictio- 
nis  illius  tribuhaliSj&notanqua 
iudiciu  Tcnutx,quanuis  litiga- 
torcsTenutanucupauerint:  no 
tamen  exhocdicemusjudicium 
ctia  poflcflbriu  ceflarc,  vt  plcrif- 
quevifumeft,ita  vtper  prxdi- 
ctum  errore  lis  omnino  nulla  ef 
f  cc  t  a  fu  c  ri  t.Er  ror  enim  in  nomi 
ne,a«Slu  hon  vitiat,nec  mutat.l.fi 
infula,fF.depr^fctiptisverbis.l.af 
fumptiooriginis.fr.admunicipa 
ic.iniudicijsenim  no  attcditur 
nomcadionisifed  ipfa  a&io,qucj 
c6pctit,cofidcratur  l.vnic.  C;dc 
rci  vxorixa£tione,traditBar.  in 
l.i.n.  19.fT.dc  edcdo,&eft  com- 
munisfentctiafccundu  Iaf  inl. 
edita,n.3.C.dc  cdchdo,vbiRipa 
n.^iAbb.in  c.dilecti,num.  19.de 
iudicijs. 

an- 


ptcr fummam  diftantia.  Ille  ita-  4  g  Deittdc  infcrtur,hunc litig; 
oucqui  in  maioratu  apudlndos  tiu  erroreTenuta  appcllado,nul 
iucccdcrc  cotendit,  ibi  rcmcdijs  los  Tenutx  effc&us  producere 
ordinarijs  poflcflbrijs  vtctur  &  pofle,cum  iurifdicTio  per  errorc 
cxperictur ,  no  verd  potcric  rc-      no  prorogctur.la.ff.de  iudicijs, 

l.fi 
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l.fi  per  errore.ffde  iurifd.omni.      obfcruada,qux  dcTenutis  fcrip 

iud.  Accurfin  d.  1. i.vcib.Ali*.      fimusin  c.y.fupra.Similes  cnim 

ff.dc  iudicijs.Sicqi  quauis  litiga  4  9  liccs  in  fuprcmo Scnatu  rcfcindi 

torcs  iudiciu  Tcnutc  nominaue 

rint,fitribunal,vbidecadifccp. 

tatur ,  incopctcs  fit.litigatorum 

cofcnfus  non  potuit  mutarc  iu- 
47  diciu.Sicutfiviaordinaria,&no 

cxe&itiua  copcterctma  ctfi  exc- 

cutiua  nominccucno  vciq,  adcio 

ccflabit,  cxccutionc  tamen  para 

tam  non  habcrct.Bar.in  d.l.  i  .n. 

19.ff.dc  ededo.Rurfus,quiacau 

fa  ordinaria,etia  dc  cofcnfu  par- 

tiu ,  no  potcft  ficri  fummaria,vc 

notat  glo.in  c.de  caufis,vbi  Do- 

ctorcs,dc  offi.dcleg.Licet  c  con- 

trario  caufe  fummaria  dc  litiga- 

toru  confenfu  ordinaria  Heri  pof 

fic,cu  cx  hoc  rcdcacur  ad  ius  co- 

munc.gl.vlc.in  Clcm.Sxpc,vbi 

inccrprcces,dcverb.fig.Vltcrius 
4  8  infcrtucinRcgioAuditorioGal 


cnu- 

ta  pronuntiari,cu  ciusnanque 
attributis,vt  diximus,  nullibi  ni 
fi  in  Rcgio  Cofilio  predi&c.  cau 
fx  agitari  poflunt.  Et  cx  cadcm 
rationc  inrenur,in  Regio  Con-. 
filio  Aragonix,&  Portugallix, 
&  aiijs  Rcgijs  Prxtorijs,iicet  fu- 
prcmain  fuodiftridu  iint,Tcnu 
ta  fupcr  bonis  maioratus  no  pof 
fc  proponi,quauis  cx  lirigantiu 
confenfu ,  vcl  crrore,iurifdicYio 
prorogctur,  no  obftantc  textu 
in  1.  Barbarius  Philippus.  ff.  de 
offic.Prxt.Prc^di&ananque  lex 
locunonhabecquado  fuperior 
iurildicYione  nonconccfsic,vc  in 
cafu  noftro:proccdit  cnim  prx- 
dictalcx,  cum  decocefsioneiu- 
r  ifJictionis  non  dubiratur,  &  dc 


lcecix,vbi  cx  partiu  confcnfu,fi-  fcftus  perfonam  iudicis  rcfpicit: 
uccrrorcaliquandovidimusTc  5  o  hiccnimcrror.cunoncfletiniu 
nutx  caufas  traccari ,  ad  merani      rifdiwtione,fed  in  iudiccquia  co 


poflefsionc  rcduccdas,&  perin. 
de  haberi  ,ac  fiiudiciu  ordina* 
riupoirclToriu  propofitu  fuilfet 
in  prxdiclocribunali,  fialiasci 
cognitio  c6pecac,&  non  indc  fc- 
qui,dilationcscjuihquaginta,vcl 
o&ogintadicru  folum  prxftan- 
das,rcfticucioncminori  aducrf' 
probationcm  omiflam  dcncga- 
dam,inftrumcta,auttcftcs  im- 
probari  nopoflcpublicacioncm 
probationu  non  ficri,  ncc  in  lite 
condudi,  &  omnia  ea  in  hac  lice 


munis  crrorcraciusfccicCuius 
fentcncix  in  cadem  lcgc  rationc 
Iurisconfultusrcddit/ibi^^W 
'Homanus  ft) ]  feruo potutjfct  deccr 
nerc  kancpotefiatem.V  cvbz  itaq, 
didtx  legis  infpefta  mirum  in 
modum  faucnt  bpinioni  noftre, 
quoru  fundamcntu  cft,  populii 
Romanu  Barbario  prxcura  dc- 
crcuillc.Ec  ideo,quia  non  fuic  in 
iurifiictioncfcd  in  pcrfona,crra 
cum,toleratur  errorcx  commu- 
ni  cxiftimationc.  In  noftro  vero 
Ii  3  cafu 
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cafu  Princeps  iurifdicVionem  & 
poteitatcm  incaufisTenutxfo 
fi  Confilio  Rcgio  ifidulfit :  nul- 
lumitaque  aliudPrxtoriu  prx- 
dictam  cognitione  vfurparcpo-  5 
tcit,ciTetenim  crrorin  iuiilJi- 
cVionc,quxex  prxdidto  errorc 
non  potcft  prorogari  j  ci  cnim 
(  prxdicta  lex  Barbarius  rclirtirj 
&  dc  vcro  dictx  legis  intcllcctti 
c.fequcntiagetur.  Conduditur 
itaquc,in  nullo  alio  tribunali,ni- 
fi  in  fupremoRegioCoulioCa 
itcllx.Tcnucam  proponi  pollc. 
Et  h  in  alioproponatur,reduci 
ad  ordinariam  poilclsioncm  fc- 
cundumlimitcs  iurifdictionis  il 
lius  tribunalis,  non  vcro  cognol 
ciincis  poflc-Jc.  Tenuta  fccun- 
dumlegcin  Madriti:  &  ficfentc 
tia  prima  non  excquetur  iuxta 
fornia  dictarum  Regiarum  lc- 
gum  deTentitalocjucnciu,nec 
cx  l.vnic.  C.  (i  dc  momcntanca 
poircfcuiusdecifiononobferua 
tur,e.aim  ad  fcdcm,  dc  rcftitut. 
fpoIiar.Clcm.  i.dc  fcqucftratio- 
nc  polfcf.Clcmen.vnic.de  caufo 
poifcf.cV:  proprict.  fublatadiflc- 
rcntiaiuris  Canonici,&Ciuilis, 
fccuJum  vcriorcm  opinioncm,  j 
dc  qua  rc,muhis  omifsis,  omni- 
no  iufpicicndus  Cxfar  Contar- 
dusind.l.vnic.j.oppofit.Sc  3.Ii- 
mitat.Ncc  ccjtcra  omnia/juc;  in 
iudicio  Tenutx  obfcruantur,in 
hoc  ordinario  pofleiforio  obfcr- 
uaada  crunt,vtin  c.  7.  mcmini- 
mu5.Nam,vt  fupcrius  prxdixi: 


mus,prxdi£txlegcsde  Tcnuta 
loquentcs ,  de  Confilio  tancum 
fuprcmo  Caitcllx  intclligi  dc- 
bent,proptcrcius  fummam  au- 
,  thoricatem,&  exccllcntiam ,  dc 
cjualate  Couarpraa\C4.n.  vlti. 
Ioan.de  Montaygnc  in  fuotra- 
ctaru  dcauthoritatemagni  C6- 
filij,&  Parlamcnri.NicoI.fcoer. 
in  addit.ad  illum  traCtatum ,  & 
in  traclacu  dc  ordinc  &  prxccde 
tiagraduum  vtriufquefori.  Caf 
(aneusin  Catal.  glor.  mund.7. 
par.confid.  14.&  nouifsimc  Bar 
tholomcus  Philippus  difcurfu 
7.Dilpofita  crgo  cjuoadprxdi- 
ctum  fuprcmum  Senacum,nuk 
latcnusinalijs  Prxtorijs  procc- 
dcrcvalcnc.  Vcrifsimacrgorc- 
fo!ucioeil,iudicium  poiTeiforiu 
Tenutx ,  cum  atcribucis  lcgis 
MadritUoluin  fuprcmoCofilio 


Prxtorijs ,  quando  cafus  Curix 
fit,&  apud  alios  Magiftratus  in- 
fcriores ,  fuper  rebus  maloratus 
polle  intentari.Vthiriccolliga- 
mus  diucriitatem  qux  vcrfatur 
intcrhxc  duo  iudicia,  &  verum 
x  intcllcdtum  legis  fl.tit.20  libr.4. 
Comp.&legis  !4.prxdicTitItu- 
li  &  libri  conijciamus .  Dicta  c- 
nim  lcx  14.  loquicur  in  fpccic 
Tcnut$,&  intcrdicti  noflcllbrij, 
cjiiando  propofitum  fuic  in  C6- 
iiliofuprcmo ;  cumalia  ncmpc 
tribunalia  quoad  Tcnutam  iu- 
rifdictionc  carcanci  quo.cafu  a 

fencen- 
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fcntentiapoucflbria  no  potcft 
fccundo  fupplicaricum  pcena 
inillc  quingctarumduplarum 
apud  Regiam  pcrfonam  ,  tota 
enim  lispoflefloria  finitur  in  ip 
fo  fuprcmo  Conlllio  apud  Te- 
nutx  iudices,etiamfi  fcntentix 
ab  cis  prolatxconformcs  non 
fint  (nam,vt  repetitum  extat, 
anrcnouam  fanctioncmdc  Te 
nuta  cditam,  a  prima  fcntentia 
femcl  fupplicarc  licebat,  quan- 
uis  executio  non  fufpendcre- 
tur)didavcrolcx  S.quaquam 
loquatur  de  cauia  pofTcflbria, 
criam  fupcr  rebus  maioratus, 
fuperquibus,quando  fcntcn- 
tix  non  funt  conformes,  fecun 
dam  fupplicationcm  prxdi&a 
J.admittit,intelligenda  eft.qua 
do  interdi&um  pofleiTorium 
apud  alios  Regios  Conuentus 
propofitum  fuit,tunc  enim  in 
cafu  prxdlcto  prima&  fccun- 
da  fupplicatio  no  interdicitur: 
&  hxccft  verahorum  iurium 
intcrpretatio&  conciliatio,  & 
fccundum  eam  vltimaverba  di 
&x  legis  t^\b\iQucnofucren  fo 
bre  la  fentenciay  poffefsion  de  btc 
nes  de  mayoraz.gol  intelligenda 
fcu  lcgcnda  (nnv.Qucno  fueren 
fobre  la  teneciay pojfefsiony  ftfc. 
hic  cnim  eft  huius  legis  fcn- 
fus,  vt  principium  hnl ,  &  finis 
lcgis  initio  corrcfpondeat ,  & 
multorulapfuseuincatur,  qui 
aufi  funt  dicere,prxdi£am  lc- 


gem  8.genera!em  eflc  rcfpe&U 
omnis  caufx  poflcflbrix ,  prx- 
tcrquam  fuper  rebus  maiora- 
tusyquafi  hoc  dedarauerit  prx 
dictalcx  i4.illis  vcrbis:  Smem- 
bargodrialey  de  Madnd  ,  tjue  \ 
es  la  oElaua  defie  titulo,y  cjueda- 
do  aquella  en  fu  fuercayutgor  en 
ios  otrospleytosy  ncgocios,  que  no 
fueren  fobre  la  fentencta  y  pojfef. 
fion  de  bienes  de  mayoraz^go ,  cx 
hocfalfo  clicientes,fi  apud  alia 
Regia  Prxtoria  dc  maioratus 
poflefsionedifccptctur  ,quan- 
uis  fententix  fint  conformcs, 
pofle  ad  Regem  fecundofup- 
plicarirvcrius  cnim  cft,dccifio- 
ncm  diclx  lcgis  8.  generalem 
eflcjficbonaquoque  rcftitutio- 
ni  obnoxia  comprehcndcre,in 
quibus  fi  dux  poilcflbrix  fcnte 
tix  conformes  ferantur,fecuda 
fupplicatio  fublata  crit:quod 
Cuiacntcr  conftat  cx  contextu 
prxfato  lcgis  ,  &c  eius  xquali 
dctcrminationc  in  omnibus 
fcntcntijs  latis  fupcr  quacun, 
quc  poflcfsione,mod6  fit  bono 
rum  maioratus,mod6  aliorum 
quorumcunque.l.vni.f  .fin  au- 
tcm.  C.de  caaucis  tollend.  1.  ia 
hoc  iurc,cum  fimilibus.  fT.  dc 
vulgari,&  opinatur  in  indiui- 
duo  Rebuf  i.to.adll.  Gallicas, 
in  tracl.de  fupplicatione,  art.2. 
&  3.glo.vni.vbiinterpretando 
fimile  Gallix  ftatutum ,  ait,in- 
dcfinite  eflc  accipiendum  in 

fen- 


Digitized  by  Google 


5  1 6  DeTenutaJeuremed.pofreflbr. 


fcntcotijs  fupcr  quocunque 
poifclloriolatis,  &fupcr  fidci- 
commiiTbjfcudo.uuc  fupcr  bc- 
neficio,aliavc  caufa  Ecclefiafti- 
ca,aut  qualicunquc  profana.Et 
.  fuadctur  hic  intelledus  cx  ra- 
tionc  prxdicti  ftatutij  ait  enhn 
prxdidus  au&or ,  gradum  fc- 
cundx  fupplicationis  a  dua- 
bus  fcntcntijs  conformibus 
non  admittifuper  poflcfsione, 
quiapoteft  haberi  rccurfus  ad 
pctitorium ,  &  fic  ad  rcmediu 
ordinarium;  cclfare  itacjuc  dc- 
berc  remedium  cxtraordina- 
rium  fccundx  fupplicationis, 
argumcntol.  incaufx,in  z,  ff. 
dc  minoribus.Scquitur  ergo, 
hanc  rationcm  coriucnirc  om- 
nibusbonis,fiuclibcris,vel  re- 
flirutioni  obnoxijs ,  ficque  dif- 
pofitionem  dict.legis  8.ad  om- 
niabona  trahcndam  cflc  con- 
tcndimus.non  obftante  didt.l. 
14.  qux,  vt  diximus,  accipien- 
dacftrcfpettuTcnutx  in  Re- 
gio  Confiliopropofitx,fecun- 
dum  Icgem  Madriti(cum  alibi 
proponi  ncqueat)  a  qua  fccun- 
da  fupplicatio  prohibctur: 
cjuoad  alia  vcroRcgiaPrxto- 
ria,firma  manct  prcdi&x  legis 


8.Jifpofitio,tam  cruoad  bona  li 
bcra,quam  cjuoad  bona  vincu- 
lo  aifccla.Rurfus  &  poftrcmo, 
ciuia  prxdicia  1.  i^dum  fecun- 
aam  lupplicationem  vetat,qua 
do  Regium  Confilium  fum- 
matim  dc  Tcriutx  poiTcflbrio 
cognofcit,  iuri  communi  con- 
ucnit,quononlicebat  fecundo 
fupplicarc  a  fentcntia  in  fum- 
mo  Prxtoriolata.l.fiquis,  & 
ibi  Baldus  a  nu.  1  .&  Authenti. 
Qux  fupplicatio.  C.  dc  prcci- 
bus  Impcrat.orfcrcnd.  Maran- 
ta  de  ordinc  iud.6.oar.z.actu,n. 
21.  Qusnuis  hodic,  vt  uipra 
oftcndi,&  latc  in  cap.  1 1.  tra&a 
uimus,etiam  primafupplica- 
tio  in  Tcnutx  iudicio  vctita 
imPrxdida  itaquc  do&rina  m  i 
nore  habctdifficultatcm.Hifq; 
hanc  priorem  partem  finio, 
&  ad  aliam  pcrgamjn  qua  pau 
16  diutius  immorabor ,  vt  in  rc 
noua.&nondum  aquoquam 
c  noftris,  qucm  fciam  ,  cx  pro- 
feflb  tra&ata,  ingcnium  cxer- 
ceam  ,  aliorum  quoquc  cx- 
citcm :  fub  Saluatoris,inquam, 
prxfidio,  abfque  quo  certi 
quicquamdcfinirc  non 
potfumus . 


F  I  N  I  S, 
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Tra£latum  dcTcnuta  priuatim  & 
pcculiaritcrpcrtincn- 
tium.  \ 
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VSEWS,  in 
quelcgalis  pof- 
jefsiotranjlata 
eft  ,fimortatur 
anteapprehen- 
fionemaElualem,  fctentia 
'vacationis  m*ioratusyan  Te 
nutacompetercpofstt  fequen* 
ti  ingraduicap,3f.num.T. 
iACCEPTATlOt$}<vo- 
luntatts  declaratio  in  maiora 
tusfuccefforc,  quoad  firufius 
cmolumenta  rcqmrttur^no 
tamen  quoad  iuris  effeclus,  c. 
Sf.num.30.  Circa  quodMa- 
ticnci  dotlrina,  ftf  TiraqueL 
It  opinio  dcclarantur,  ihidcm, 
num.j  r.gj  32. 
<iCCESSlOWESdiretl* 


de per  fc  iudicantur ,  {§) fiam 
retinentnaturam,cap.ij.  nu* 
mcrof^. 
zAccefsiones  quando  fi  nt  concrt" 
t&jnonfcparatur  ab  ipfipof 

fcfstoae,cap.i  3  .nutn.ss. 

<A  C  TA  fatla  in  mdtcio  pof 

fcfforiojtonprofunt  iniudich 
proprietatisycap.32.num.7i 
\Atla fatla  m  pojfcjforio ,  an fL 
dem factant  in petitorio,  c.32. 
num.11. 
"Atla prohatoria  cauficiuilis  at- 
terius  iudtcif ,  fidcm  non  fa- 
ciunt  in  caufa  criminali ,  cap. 
32.num.12. 
Acla  pcrtinentia  ad  deciftoncm 
caufi ,  non  pereunt  percmpta 
c32.num.13. 
a  Atla 
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•"  trfcia probatoria  Tenut*>produ- 
)  ,fi debent innouo  iudtcto  pro- 
C  prietatiSyCap.j2  nu.i4. 
^iclacauftjltiprofccre  njel  of- 
fceredebenttcui prodcsl  <vcl 
nocet  fentcntia,cap.32*num*' 
ro  72. 

ExzJclisnon  infertur prtiudi- 
*yiumnifiilliscumquib»>-jutt 
'  littgatum,c.3  2.n.ioo. 
\ACT10  conjejforia  nitlli da 
tur  audm  domtnofundt  domi 

nanttstc.**n.tj>» 
'Acliofempcrdcbetefccertaic.f. 

num.14.  f 
'jitlio  difat  in  iurc  d  conteslatio 
ne     cttationc>cap.  1  o.numc- 
ro  s. 

Aclto  qpa  intra  ftxmtnftspro- 
pcnitur  ,  apta  tffe  debet>nce 
petitio  mepta  attcnditur, 
juanuis  intomino produtla 
ftt ,  poH  cv.m  alia  apta 
producaiur  ,  ibidtm  ,  nnme- 
ro  7. 


'Aclio  non  prtfcribitur  aduer- 

•  *  fus  dominum  maioratus  ex 

longi  temporis  occupattonetc. 
17.num.31. 
hter  Aclionem  ft)  iitis  profe- 
cutionem  diuerftas  c  sl ,  c.  1  <t. 

•  num.*. 

TAclione  ad  exbibcndum  ,ftne 
Tenuta     inftslentia  rci,nc- 

mo  tenetur ,  cap.  1.  nume- 

**•>• 
ro  46. 

rAclione  ad  exhibendum  ,  ncn 


tenctur  ciuilis  pojfcjfor  ^tap. 
j.nu.47. 
Jn  Acliontbus  ,  <vna  profofti*, 
altera  tollitur  :  in  renied^ 
*vcio  ordinarijs  f$)  executi- 
uts  ,  <vnun*pcr  altud  Wn 
impeditur  ^  cap.  22.  nu.% 

ACTOJ^  inTenuta  dicituf, 
'  qui  Od  iudiciumprouocatlc. 
24.n.f. 

tAclor  oui  in  Tenuta  <viclus 
.  fuit,  an  in petitorio  pofsit  pro  - 
ducere probattones  Tenuu\an 
rvero  reprobatd  maneant, 
cum  in  Tenuta fuiffct  <vittus> 
c.32.n.2S. 
ACTVS  perfcclus  non  *vi- 
tiatur  ,  etiamji  deueniat  ad 
cafum  ,  d  quo  incipere  non 
potuit  i  cap.  34.  numero 
10. 

AEGIDIAW A  cmftitutio 
localts  eft>ndnrvero  gcneralist 

t  l  S  m  •  "*  *  *  • 

AEgtdiana  conftiiutio  rwn  ha* 
bct  locum  niji  in  terris  Apo- 
fioltca  Sedt  mmediate  fub- 
ittlts  ,  ibidem  ,  numero 

AEgidiarutcoMHiiutioinpoffef 
forto  tantum  rci  projan*  re- 
ceptaeR  ,  cap.  12  nume- 
ro  tf. 

AEgtdiana  tonfitufo  in  omni 
•   poffefjorio  proccdtt  ,  mtra 
tamtn  turtfdicl*>* 
nis 
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nis  Ecclefu  ,  ex  extenftor.e 
Tault  Tertij  ,  ibtdcm,  nu- 
mcr.26. 

cAEgidiana  ccnfiitutio  locum 
nm  habct  inter  perfonas  Ec~ 
cleftaflicas  ,  cap.  12.  nu- 
mer.27. 

AEgidiana  conflttutio  foliim 
•  appellationem  <-vetat  quoad 
ejjitlum  fufpenftuum :  dtf 
fimihs  itaque  cjt  nojlr*  pra  - 
gmaticx  fan£lioni,tbid.  nu- 
mer.29, 

:AEgidianaconfiitutio ,  lcx 
njnica  .C.ftde  nwmcnta- 
nea pojf.  an  ftmtles  fint  nou& 
pragmattc*  ,  cap.  1 2.  nu- 
mero  8P. 

AEgidiana  conflitutio  quando 
procedat ,  ibidcm  ,  nume- 
ro  pi. 

Ex  zAEgidiana  consiituttone 
appellatio  prohibtta  futt  d 
iudicio  pojfefforioxcap.i  2.nu 
mcr.21. 

Jn  AEgidiana  ad~m  cjut/e 
facultas  appellandi  coartla 
turjcap.12.nu.86. 

1AEQV1  POLLEWS 
femper  fubaudtendum  esl, 
c2j.nu.22. 

AEquipollcns  femper  compre- 
henditur  ab  jlatuto  ,  Hcet 
flriilam  tnterpretattonem 
rectpiat ,  cap.  23.  numero 

AEquipollentium  eademeftdif 


E  X. 

ciplina  ,  cap.  23.  nume- 
ro  20. 

AEquipolientium  idem  efl  m- 
dicium  c. 23.j1.21. 

AFFECTIO  inter  filios 
ft)  jiltas  non  ccnfidcratur, 
c.3+.n.ii2. 

AFKJCA  omnisclimChri- 
jiianorum  crat ,  cap.  3i.nu- 
mer.ff. 

AGNATJONIS  maio- 
ratus  nttnqudm  introduci- 
tur ,  nift  tn  caftbus  d  iu- 
re  exprefsis  ,  cap.  3+>  nu- 
mer.t  36. 

ALI E"NA7{E  qui  nonpo 
tefl ,  ncc  tradcndo  ,  pojjcf 
ftonem  transfert ,  cap.  28.nu 
mer.4/. 

ALIENATIO  cxtingui. 
turtfaltem  poftmortemalic- 
nantis  ,  re  mawratus  alie- 
nata  ,  f^)  dominium  reuo- 
catur  ,  quando  alicnatio- 
ms  prohtbitio-  esl  tacita ,  c.  _ 
28.nu.jf. 

tAbenatio  rerum  maioratus  fi 
ab  eius  inslitutore  tam  in 
proprietate  ,  qudm  in  pof- 
fefsione  prohtbeatur  ,  an  in 
emptorem  tranjeat pojjefsio. 

C.28.U.34' 

"cAlienatio  ft)  traditio  n)  ji 
ex  flatuto  prohibetur  ,  pon 
ctnfetur  prohtbita  tranfla- 
tio  pojfefstonis  ,  fcdtantum 
dommij  ,  cap.  j8.  nume- 
A  z  ro 
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ro  3s. 

zAlienatio  pofftfsionis  ft)  pro- 
prietatis  quando  prohibita 
eft  ab  inftitutore ,  pojfefsto 
ciudis  naturalts  tranf- 
jertur  contra  pofsidentem 
cum  titulo  ,  cap.  28. m- 
mer.fj. 

oJlienationis  prohibitio  fi  ft 
exprejfa ,  alienatione  JaSta, 
domtntum  ,  neque  per  mo- 
mentum  transfertur  in  em- 
ptorem  ,  cap.  28 .  nume- 
ro  f. 

zAUcnationis prohibitionis  clau 
fula  fi  in  primigenio  defi* 
ciat,haberi  debct  pro  ex- 
prejfa  ,  cap,  28.  numero 
6. 

tAlienatione  faBa,  dominium 
transfertur  in  eum  cui  com- 
petit  ius  reuocandi  talcm 
altcnationcm ,  cap.  2S.nu- 
mer.j. 


quam  jfojfefsio  transfer- 
tur  in  emptorem,c.  2S.nu- 
mer.21. 

vAUcnationt  aduerfus  prohibi- 
tioncmteftatoris  faclapr*- 
cedente  titu/o  ,  licet  per 
eam  non  transferatur  do- 
minium  in  emptorem,  ad- 
uerfus  eum  tamen  non 
remedijs  poffcfforijs  ,  fed 


E  X. 

rcrvendicationc  agendum 

cBtC.2SM.22. 

ALTEI^NATlVAMfuf 
ficit  uerificari  in  una  ex 
fuis partibus,  cap.  3+.nu- 
merjs. 

cAlternatiua  quando  ponitur 
inter  perfonas  ,  in  quibus 
cadit  affeclio,tunc  nonfa-  • 
tis  erit  alteram  partemef- 
fe  rveram  ,fed  ordo  firip- 
tur*  in>fhictenduseft,c.34. 
num.99. 

AP  P  ELLAHJ  quando 
pojsit  Jn  pojfejforijs ,  c.i2.n. 

Appcllare  qui  ncquit  in  pojfcfi 
forio  ,  an  cenfcatur  prohi- 
bitus  in  detentatorio  ,c.i2. 
num.48. 

Appcllari  poteft  ab  interlocu- 
toria ,  qud  grauamen  infert% 
c.i2.n.ri. 

Appellari  poteft  d  fcntcntia 
pojfrjfori*  ,  qumnda  quis 
probandi  dommium  diffi- 
cultatem  habeat ,  cap.  12, 
num.f2» 

Appellari  an  pofsit  a  fenten- 
tia  poffefforia,d  qua  njeti- 
ta  appellatio  erat ,  fi  alids 
proprietas  ^viclo  non  pojfet 
campetere ,  cap.  i2.nume- 
roflf. 

Appellari  de  iure  communi  iniu 
dicio  pojfejforiod  fruBuum 
condcnatione  poterat,  quan- 

uis 
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uisab  ipfi  poffejforio  iudicio 
ncn  avpdiai  eturjap.  1 j .  nu- 
I  .  fnewzs. 

AP  P  ZLLATJO  iniudi- 
cio pojfejforio  qitare prcbibi- 
tajap.Tz.rilg.  ... 

Appeliatio  an  tnterdicrd  fie  a 
lege  unica .  C  fi  de  mo- 
mentanea  poffejstone  fiterit 
appeilatum ,  quoad  <~vtrun- 
que  ejfetlum  fufpcvfiuum, 
ft)  deuolutiuum,  cap.  jz.nu- 
mtr\tS.    \  "j  \ 

Appeliatio .  epe  quibus  caufis  de 
lure  nonadmittatut,cap.iz. 
nttm.jj. 

cJppeiJatio  quanuis  d  iegepro- 
hibcatur .  non  rx  eo  dtcitur 
defenfio  ioEt  ,cap.  jz.  nu- 
■   <«W>jjfc'.  V,nri.  r.s.  .'• 

\JppelUtio  iocumhabet,  quan- 
do  per  fcritenttam  pojfefjo- 
riam  infertur  taie.pratudt- 
cium  ,  quod  non  pefstt  r.e- 
parari  in  petitorio  .  Jdem- 
que  esl ,  quajido  gtauamen 
iiiatum  riori  fine djffeulta- 
te  reficipotef^cap.jz.nu.42. 

^  ff)so. 

'cAppeliatio  non  interdicitur  ad- 
uerfus  ntidum,  tantum  bono- 
rum  detentatoremtam  tsifr 
petttorio  experirt  nonpofett, 
cap.1z.nu.47.  .  •. 
^AppeUatio  fvr  d  poffejforii 
..  denegetur ',  coftmtio  petttorij 
.   non  debet  ejfe  diffialts  cap. 

•  •  • 


jz.n./j. 
cAppeliatio  ariclo  non  esl  dc- 
neganda  ,  quomodocunque 
fit  dcfperatO.  recuperatio pof 
fefitonts  ,  cap.  11.  mtme- 

cAppeiiatio  femper  pcrmijfaefi, 
ntft  exptefje prohtbeatur ,  c . 
jj.n.7. 

Appeiiatto  in  qttihns.cafibus  de- 

uotuit,fednon  Jufpendittj:aJK 

ij.n.iS. 
Appellatio  gj  nuiiitas  duoiuris 

remedta  diucrfa funtjcap.j** 

num.j. 

Appciiatio  q)  ntdlitas  quanuis 
probibita  fint,  ft)  aiia  quo- 
queiutis  rcmedia  probtbea- 
tur  ,  non  tamen  aduerfarij 
circunuentionis  alUgatiopro- 
hrbetur  ,  cap.  1 4  .  nume- 
ro  t9. 

Appeiiatione  prohibita  quoad 
;    rem,  an  ptohtbita  quoque 
•  -  fi*  Stt<>ad  fruclus,controuet- 
fum  efi  de  tutecommunt  ,c. 
jg  mrt.  ■ 
Appeiiationinonesl  defcredum, 
quando  aiiqua  caufa  con- 
iunclim  traclatur  fuper  pof 
fejforio      petitorio,  fi  fuper 
c.  pojfefstone  tantum  fententia 
fcratur  ,  cap .  j  j.  nume- 
ro  62.  ".'3 
rAppefiationi  in  dubto  deferen- 
dum  efi  ,  cap.  4  .  nume- 
ro  fi.  . 

 .a  j  Aj\SJh 
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viKjflTHJ   iure  communi 
.  non  habebantiurtfdttlionem, 

cjz.nu.2j. 
Jnter  A  %%  l  TKJVM  iudi 

cem  ordinarium  dtuetfitatis 

ratio  afsignatur,  cap.  32.  nu- 

mer.it. 

Ex  <ss4rbitri  fententia  non  nafce- 

batur  aclio,ncaue  exceptio,c. 

j2.num.2j. 
Ex  Arbttri  (ententia  iurenouiori 

noflri  %egni  nafcitur  aciw  ft) 

exceptt0yC.32.n.2j. 
zArbttri  fententia  audndo  aclw- 

ncm  ftj  exceptionem  ptoducit, 

tn  nthtlo  differt  a  fententia  iu 
.  dtcisardinarij,cap.3 z.numc* 

ro  26. 

Jn  Arbttris ftatutarijs,cum  a fta 
tuto  imtfdtUtonemhabeant, 

■  idem  auod tn  tudice  otdinario 
obferuatur,c.j2.n.24. 

A  t\B  J  TRJ  VM  liberum  m 
dtcis  nonextendttur  adproba 
tionem  reprobatam  ,cap.  32. 
num.62. 

zArbttnum  iudicis  nonAcbet  op- 
poni  legts  prafumpttoni  ,cap. 
32.num.64.  Ettn  autbus  hoc 
procedat,  numero  6j.  66. 

\Arbttriumfecundumius  regula 

-  ridebctjc.j3'n.ijf. 

eArbitrium  liberum  cutdimpor- 
ttty  ft)  <vcrbum ,  Videbitur, 
Placucrit,^  fimilia^ualtter 
exponi  dcbeant,c.j4ns  13  7. 

tArbtttium  bont  liiri  contmetid 


e  x: 

auodesldeiure,ruel  de  Con- 

fuetudtnejc.j  4.^.140. 
cArbitrium  oclo  modis  redigkur 

ad arbitrium  boni  <u'tri,  cap. 

34.n.i4i. 
ATTESTATJO°HES  in 

iudicio  fummario  recepu  fi- 

dem  non fdciunt  tn plenarto,c. 

32.num.t* 


BEKEFJCIALJS  cau- 
fa  pojfcjforiahabct  admixta 

.  proprietatem,c.  14.^.30. 

BE*NEFICIVM  Guando 
lex  confert,  non  eft  necej/aria 
fiientia  illms  in  aue  confettut, 
cr7.nu.j1. 

Bcneficium  Eccleftafticum  ante 
rvacationem  nec  trtbui,  nec 
promtttipotuitycap.34.nume- 
to  7  / . 

fyeneficium  wacat  per  mortem, 
nonautemper  renuntiatione, 

-  c36.num.12. 

JnBeneficijs  Ecclefiafticis  pojfcf 
.  fiotytitulus,  ft)  confuetudo 

conferendt.afficit  benefictum, 

ita  rutmutet  eius  naturam,c. 

2f.num.i3' 
inBeneficijtnon  continuatur pof 

(efsio  ftcut  in  maiorAtibus ,  c. 

34'M>70. 

$0*NOj\VM  POSSESSIO 
\  c/mtra  tabulas  ab  inteftato  lo- 
•  cumnonhabet,cap.37-nume- 
ro  18. 

CAME- 

•  -* 
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QAME\AL1S  oUiga- 
tionis formuiaJTcnutd  exe- 
cutiuo  remedio  *qutparatur, 
cap.27-mtm.i2.  , 

C  A%JB  ONJ  A*MVM cdtclu 
folum  competit  legitimis  filijs 
proharedttattpatris,  auottes 
ftatus  qu&ftio  cis  mouetur ,  c. 
S7.num.i. 

Carbonianum  tisdatur,  auibus 
daturcontra  tabulasjcap.37. 
num.2. 

Carbonianum  non  competit  pro 
htereditate  matris,cap.s  j.nu- 
mer.j. 

fcarbontana  bonorum  pojfefsio  ho 
die  datur  tn  bonts  matrts,cap. 
j7.num./. 

Carbonianum  duplex  cfi-}  nfnum 
quoduocatur  direclu  j  altud 
ruero  ex  interpretationc,  cap. 
37.num.6. 

Carbontanu  direEium  duos  ha- 
bcteffclluyfvnumrut  jlatim 
minor  inpoftfsioner»  bonor» 
patris  mtttatur  ,alium,  <vt 
Jiatus  audfiio  fufpendatur 
rufquc  adpubertatem  tc.37> 
num.7. 

£ arbonianum  in primogenijs  lo- 
cum  obtinet,cap.s  7  .num.8. 

£arbonianum  non  competit ,  ctfi 
tejiamento  tnfiituatur  prtmo- 
gcmu,  nifi  insittutionis  tttulo 
rtitclum  fit,cap.s  7.^.13. 

Carboniamm  auare  non  compe* 
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tat  in  maioratu ,  cap.  37.  ni^ 
mer.14. 

Carboniana  bonorumpojfefsio  di 

citur  ii/a,au<e  datur  filto  tm- 

pubert  non  infittuto,nec  cxbt- 

redatofed prtterito  t  cap.  3  7* 

num.j/. 
Carbonianum  noh  datur  dc  maio 

ratu  ex  contraclu ,  cim  ex  co 

non  oriatur  prxteritio,cap.s  7 . 

num.16. 
Carboniano  ediSlolocus  ts7,etia- 

fi  abtntefiato  ad  bonorum  pof 

fefstonem  njtmantitbtri,cap. 

37.num.i7. 
Carbontanambonorum  pojftfsio 

rtem  in  ommbus  maiorattbusm  • 

njcl  cx  contraEiu ,  uei  ex  te\ 

liamento  infi\tutis,prxBan- 

damj~vcrius  eft,cap.S7.  n.2Q. 
Carboniam  JufpcnfionisrJUto^ 

37.num.21. 
Carbontanum  direclum,$)  (Jai 

bonianum  cxconfiitutiombus, 

in  auo  dtjfcranttcap.s  7.  n.22. 

*  3  ■ 
CarbomanabomrZ  pojftfsio  int- 

pubert  non  competit ,  yuando 

affor  cfi ,  ft)  Tcnuu  aBione 

propontt  aduerfus  pojfejfore, 

cap.j7.num.2f. 
Carbomanum  direclum  in  mai* 

ratibtts  locum  haberenonpo- 

teHjcap.37.num.2S, 
Carbomanum  f.iio  htrtdi  insli- 

tuto  non  competit,cap.  3  7.  nu- 

mer.30. 

BxCatboniano  cumpttttur  bo- 
a  4  M  ™** 


Digitized  by  Google 


I  N  D  E  X. 


ncrum  pojfefsio,  dehtt  cognof- 
ci fummatim ,  an  pctcnsfilius 
.  Jit%cap.j7.num.s /• 
Carboniano  non  eil  locus  cjuoad 
proprietaum,cap.s  7  •  nu.  j/, 
A  Carboniani  decreto  fupplicari 
potefi,  non  obfiante  noua  fan- 
Slmne.quxfUfpltcari  <vctat, 
cap  37.num.4i. 
C  ASVS  fimtiesfub lcgisgcnc- 
ralitate  ccmprehenduntur  ,c. 
2  x  .num.7 . 
Cafus  mortis  cxtenditur  ad  alios 
cafus  eadem  <vacaticncm  m- 
ducentes,c.S4.nkm.  1 4. 
Cafus  fimiles  mortt  tquiparan- 

turycap.s4.num.1j. 
Cafus  incompatibilitatis  pro  mor 

tc  habctur  >cap.s  4.^.47 . 
CaVS  AE  STA  TVS  cogni 
tio  ad (olum  Prtfdcm pcrti- 
nebatyC6.num.i4. 
Caufa  fi  exprejfa  non  fit  ,  alia 
reddtpotesi,  nuqua  concludit 
illa ,  in  qua  aclor  fundatur, 
cap.  r  nnnm.t+r'  ■»-*-■  - 
Qaufa  ordinaria  etiam  de  cofen- 
fu  partin  non  potesl fierijum 
maria,cap. 3  9.^.47. 
Caufa  appellabilis  an  trahat  ad 
je  non  appellabilcm ,  cap.  js. 
numfj. 
Cl  7{CVNVE<N!E<NT>I 
legem  occafio  dari  nondebet, 
cap.12.mm.96. 
CITATIO  adtradutlionem 
infirumentiadhunc  effctlum 
fit,<vt  <vitia ,  $)  de/eftus  inz 


frumenti  injpici  pofsint] 
ccntra  eos  oppcni,cap.  26.  nu- 
mero 

CLAVSVLA  apponi  foli- 
ta,  Ius  &  iuiliiiam  miniftra 
lU&lc.qutd  opirctur ,  cap.  1 
num.j  1 . 

Claufula  ,  Ex  iuris  remcdio, 
quo  magis  cxpcdiat ,  &  co 
mcliori  modp,&c.  quidopc- 
returjcap.i6.n.i2. 

COMMISSAZJVS  aj 
infiituendummaicratum  ,fi- 
lum  habet  meram  executio- 
ncm>cap.34  num.  87.  abjque 
arbttrw  extetifiuojbid.n.  1 1  s. 

Commiffarius  fi  maioratum  ncn 
infittuit ,  lexpro  tnslituto  ha- 
*">(*)  pro  regulari,  ita  <vt 
nuila  infolita  m  eo  infint,  cap. 
34.num.SS* 

Ccmmijfario  ftdatafu  facultas 
eligtndi  <vnum  ex flijs  <vclfi 
liabus,  an  pratermijfo  filio, 
pofsit  eligere  filiam  ,00^.34. 

"  watn.9  7. 

Ccmmijfarius,cui  jacultas  data 
ejl  mslitutndimatot  atum  ,fi 
cumdefaEtij  itrcgularcmfa- 
ciattan  <vitietur  dtfpofittcan 
<vtro  redigatur  ad  regulart 
prtmogenium,cap.s4MH.j4^ 
.cumfe<jucntib.*v[ijuf  c\d)4. 
COMMlSSA%JVS  m 
caufa  puritatis fanguinisjion 
potefi  animum  infiruere  ex  te 
fitmonijs  altermsiudtcij,  cap. 
32.num.s1. 
v  Conu 
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Commijfarius  non  potefi  utipro 
bationtbus  contrartjs  alterius 
iudtcij  ,  nift  njtatur  quoque 
probationibus  njinccntis*  cap. 
j2.num.s6. 

COMMODVnM  <\uiscon- 
fequinonpotefi ex  allu  quem 
impugnatfiap.jj.nu.  zj . 

C  0  JMP  E*NScA  TI0*N1S 
exceptiononintelligitur  repro 
bata  per  fententiam ,  etficon- 
tra  cam  opponentem fit  tudica 
tumfij2.num.4s. 

£0*NT)lCEsl£  remajU 
rcquare pofsim ,  ab  alionon 
pofsimfi.is.num.1 2. 

£0*ND1TI0  appofttaate* 
fiatorefitta  abfentesjminores, 
ft)  ignorantes  comprehendtt , 
cap.tj.nu  mer.7. 

Conditio  in  matoratu  appoftta,  fi 
non  impleatur ,  prtmogenium 
amittmrfi.j6.num.j . 

'Qondttioncm  qux  inducunt ,  etia 
inducuntjormam.cap.  jj  .nu- 
mer.is. 

Conditioncm per  tefiatorem  appo 
fitam>an  quando  fufficiat 
momento  implcrifivcl  fimpcr 
exijlerefi.j4jnu.j6-. 

Suh  conditionc  datum,Jub  contra 
riacenfeturadcmptum]c.  12. 
num.S. 

Condtticnes ,  aut  indando  confi- 
fiunttautin faciendo;  qu* 
fintcondtttonesiuris ,  qua 

fa8ifiap.rs.num.14- 
Cendtttoncs  tn  maioratibus  rcgu- 


lariter  obferuandd  funt,alio* 
ijui  maioratus  amittttur,  cap. 
j+.num.n. 
Condttiones  fujficit  implcri  fecu- 
dum  uoluntatcm  dijponetis, 

cap.j4.num. 17. 
Per  Condittoniscontrauenttonem 

an  transferatur  domtntumfj) 

poffefsio  in fequentem  in  gra- 

dufi.j6.n.f. 
Per  Condittomscontrauentionem 

pojfcfsio  tpfo  iurc  non  transfer 

turfg)  tdeo Tcnuu  non  efi lo- 

cusfi.jo.num.n. 
£0*ND1T  10*N  AL  1  <U 

rvcrba  plene  adimplcda funt, 

cap.ji.nu.29. 
CO^MF ESSIO  omnespro. 

bationesfuperat  ,cap.jt.nu- 

mcr.jt. 

cokiectvb^a  a)px* 

fumptio  fempcrdenotat  impro 
'pnetatem    fittionem,  c.29. 

num.ij.  i 
Conieilura ,  qn*  aefumitur  tx 

fubfiantia  reiteH potentior  tU 

laqua  defitmmr  ex  Jolenni- 

tatcfi.2p.num.24. 
Conieclurd  in  Tenuu  iudicio pof 

fefforio  locus  efit%)dc  cxclu- 
-    fione  quoque  m  co  trattatur, 

c.jp.num,ifit 
cZxConicfturiswocatui  tffiuL 

fiitutus  nonamitttt  iusfuum, 
1  a  fed folumfdtultatemprcpone 
<  'ditenutaumediuminConfi 

'..   lio  %egiofi.29>»>il* 

:Sx  Cmc&urkdeduffum.  per 

*  4 
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*    euidentiam  conBare  dicitur, 
•V  <.19.num.2i. 
C  0  *NJ  E  C  TVt\A  T  A  mes 
defunfli  pro  exprejfa  habi- 
turyC.29.num. 24. 
fOWJVX  fifacultatemcon. 
ccdatconiugt  mcltorandfcnu 
ex filijs,anjemel  eleclione  fa~ 
clapofiit  comux  <vartare ,  c. 

J4M.7J. 

fconiux  avt JacuJtatemhabct  in- 
ftituendi  maioratum ,  an  de- 
Iteat  eum  regularem  facerey 
an  njcro  matoratum  agnatto- 
nts  pofstt  inftitutrcycap.j  4.nu 
mer.tif. 

(fcmux  cum  faciendi  maioratt* 
facuItatemconceJferitt  ordine 
fuccefstuo  njtdctur  cuminjli- 
tueres.j+.n.tzo. 

Coniux auando  eUclionem  com- 
,  mitttt  inter  fltos  primi  gra  - 
iduSjfacla  eJccJ  icnc ,  manda- 
tum  exptratyc.j4.n.  i  a/. 

foniu-xfijackttatemhabeat  eti- 

gendt  filtmm,non poteji  cltge- 

re  defcendenteSyCap.j^.  nume 


tO  122. 


COWSANGVINEJ  iux 
ta  ius  Pontificium ,  qui  pro- 
prie  dicatur:%)  aui  deme  ci~ 
uiliyC.27.num.iS. 
'Cofayipinciyltnearijyrvoeantur, 

^cap.27ymmer.as>. 
C  OWS  J  L  JVM  fupremum 
sdc~  poffefstonc  cognofctt  cum 
leots  JMaJtuiwtrthutis.alia 


ordtnaria  tantum  pojfefsiotte 
cognofcuntyC.  2 1 .».  8. 
Confiltum  'J{e^ium  ordinarU  co~ 
gnitionismcaufaTenutje  itt- 
rtfdtiltonem  non  habetyfed  ta 
tum  remedium  fummarifsi- 
mum  ineoagttaripoteflycap. 

ConfiJtumfupremum  iurifdiclio 
nem  m  cauftsTcnuu .Jpccia- 
tim  non  habcbatyfcd  apud  iu- 
dices  tnfcriores  antiquitus 
caufx  pojfejforu  matoratuu 

*  dtfceptabanturycap.j9.n.i. 

Confdtum  l\egiumy<]uanuis  nihtl 
altud  adijciaturyjcmper  de ftt 
prcmo  CaftelU  acctpitur,cap. 
jp.num.7. 

Confilium  fupremum  CafielU fi- 
mile  ejt  Prdfetlo  Pratorw  2{o 
manorum ,  quoad  exercttium 
iuriJdifticntSy£.jp.num.j+. 

Confiltum  j\egium  Ordinummi- 
Jitarium ,  quanuis Jummatim 
ft)  extra  ordinem  procedere 
pofsity  mtelligitur  ctuoad  or- 
dtnattonem  cauf*. ,  non  <~ucra 
quoaddecifionemy  c.j2.  n.xp. 

£onfdtum  (uprcmum  Jndiarum 
inmaiorattbus fttis apud  Jn- 
dos  Tenttu  cognitionem  not% 
...  J3abetyCap.j9j1u.1s. 

Confiltum  Jndtarum  de  caufis 
pojfcjforijscognofccre  potefu, 
cum  dtfitncltone  tament  c.js>. 
*. .  ;  tium.+i* 

ConfiliumfuprcmumcJrMgonU 
'  •  "W-  ^tu^Uuy  %)  cttcxrid 

genus. 
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gcnus,deTtmtta  noncognof 
cunetc.j9t.mm.fp. 
Cwfimmitgiurn  CajielUfim 
mam  aulioritatem ,  qJ pecu- 
. ,  liarem  excellentiam  habet,  c. 

39.nH.ft. 
Conjilio  ^iofupremo  d  Icge  7{e 
gni  recent/ori  Tenuex  cognitio 
mandata ,  feu  deltgaeafuit 
prtuatiue.c.jo.nu.j. 
Confilio  2{egio  an  Tenuu  cogni- 
ttocompctatexordinaria  /«- 
rifdiSItone.aut  ex  perpetua  de 
legatione ,  cap.  39.  numero  4, 

Copfiuo  r\egio fi fimpliciter  com- 
mijfumftttaccipiturde  Confi 
lio  CaJielUJtcet  alta  m  fuo  di 
JiricluetiamfupremafintyC, 
Jp.nu.it. 

Confilio Indtarumnullatenus  co 
uemre  pojfunt  legum  %egta- 
rum  njcrba^uA  de  Tenuta  lo 
quuntur,c.39.num.t9. 

Confilio  lndtarum  eadtm  pote- 
Jias  tndulgetur  ex  Jndtarum 
ordinationibus  \quA  CaflelU 

■   JupremoPreitorto  cvcejfa  erat, 

CO^HSVETVDO  nonjolu 
inducie  fubiecium  fuccedendi, 
fed  etiam  qualitatcm  ficcef 
fioniSiC.27.n./f. 

Confuetudo  ft)  Jiatutum  in  folos 
capaces  hdreditate  transjertt 
ft)  quomodb  boc  mtelligendu 
JitiCjo.n.2 1. 

Qonfuetudo  ft) fiatutum  transft 
1 


1 

r:E  x. 

rendopojfefsionem,  non  habet 
locum,  m  eojn  quem  non  con- 

currit  weUntas  <vlumi  rno- 
rtcntisyc.JO.tl.24. 

C0HTmtC4T!0ntn-cd» 
faturAififittiufdemppfe(sto 
mstquam  defimttus  habelat, 
C33.nu.20* 
Conttnuaito  dominij  <Vtl pojfcfi 
fionis  ubi  datur.no  datur  ha 
reditas  iaccns,c.  34M.9  j . 
COKTXjCTrS  quanuis 
nullus  inuttlisfitjnaccipie 
tem  tamen  tranfit  pojjefsioja 
ciuilis,qudm  naturalts^c.  js. 
num.p.  - 
Ex  Cbtraflu  nullo pojfefsio  traf 
Jerturfitamen^era  traditio 
interueniafjcap.2j.n.j /, 
Ex  Contraftu  non  acquiritur 
P°JfeJsi°  >  tanqudm  ex  cauja 
immediata,Jed  ex  JaElo  natu 
rali,  traduionctpfiusrcif. 
2S.n.i2. 
ExContraclu  nullo  nonfolum  do 
minium,Jcd  acqmfmopof 
fefsionis  irrieaeur,  quando  iex 
prohtbetsc.2S.n.46. 
Ex  Contratlu  nullo  non  transfer 
tur  pojfejsio  per  precarium, 
.    *vcl  confiitutum ,     qut  fit 

.  ratioyc.2S,n.f?. 
Contraclu  quado  inslimum  ejl 
primt>gentum>#)  in  eofuit  con 
cejfafacultas  eligendi  ^vnum 
ex  maioratibus ,  itcct  eltEiio 
faEiaJit/variartpoteji,  c.3+ 
num.60. 

In 
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inCcntrailtUsanit  exectttione 
.  $   tradmonem  dcmtntum 
tion  acfimwsaf.34.nume- 
r06i. 

C  O  P  VL  A  TlV A  auando 
fonitur  tnterperfonas^in  qui- 
busconfjderatur  affctitoy  tuc 
non  comungtt  r  aduerfus  etus 

naturam,c.j+nu.ioi. 

.  * 

v   ..  \  •         •  •••••»  * 

D 

T^ECEWWll  iapfus  legis 
+r  .bentf.cium  aujtrre  ncn  po 
iesl  a  everomaioratui  fuccef 
Jorejicet  negltgens  fierit ' ,  c. 
17.^.30. 

Tosl  DEC  l^ETFM  prohi- 
btttuum  itittrpofttum  mm  li~ 
cet  alicut  bona  mgredi,  nct  pu 
bitcc,nec  priuatim,cdp.i9.  nu 
mer.20. 

D4LATI0  <vnica  dunta- 
xat  danda  eft  m fummario  iu 

dicio,caj>.jj&.tP.K 
DtLwo  fecunda  datur  m  iudicio 
fummario,  quando  dtffertur 
'dolofe  tesltum  produclto,cap. 
7.n.j2. 

DlB^ECTO  quando  aliquid 
ms  prohtbet ,  ettam  per  *qui- 
pollens  njtdetur  prohtbere,c. 

23.nu.10. 
<Z> ISIVNCTIVA  nonwe 
rtfcatur  m  *vna  parte,  quan- 
do  mtUttat  dtuerfa  ratiojtcet 
ceffet  affettiofiAp.3 * numero 
103. 
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Dl  SPOSlTTO  ncn  potesl 
pendere  quoad  fubftatitiam, 
Jeciisquoadcjfdlumtcap.io) 

Tutm.34. 
Difpofttio  hommis  +t)  lcgts  apa- 

riprocedunttc.22nu.+7.  % 
Difpoftttonesnon  fMim  a<volun 

tait  expreffa  pedent,fed  etia 

ab  antmo  difponmtis,cap.2o. 

num.33.  1  . 

T>  1SP0S1T10  quadofttn 
daitr  tn  aliquo  antecedatti, 
priks  debetdeeoconslare ,;  c. 

3S-n.f.  . 
Dijpoftiicnis  fubftantia  ftin  alte 

rius  arbitriam  ncn  coferaturi 
jed  foliim  eletito  perfom/rja^ 

let  difpofttiOtCap.f+.n.To. 
Dtfpofttto  y  oha  dtfponit  de 

altquo ,  non  njerificatur  in  eo 

qnod  esltale  cum  adiuntlo*, 

c.3p.n.S. 
Dtfpofttto/vel lexjoques  decre 

dttore ,  regulariter  non  habct 

locum  m  creditore  conditionA 

h)C.3s>.n.o. 
Dtspofitio  loquens  in  aliquo  fim- 

pltctter  J.ocu  hcbet  in  co  quod 

esl  talc  fecundumquid^csP. 
num.2/. 
D0M1*NI  duo  ft)  pojfrffo- 
res.in  foltdum  effe  »0  pofjunt, 
c34.nu.66. 

TDOMmiVM  abfqueftk 
Btbus  non  conpftit,cs.  numc* 
ro  23. 

Domintumfundiquandoin  aliu 
transfcrturipfbiurc>accifitui 

cum 


• 


Di 


cum  fruSlibus  pendentib  us ,  c. 
13.nu.4S. 

Dominium  ipfio  iure  fine  traditio 
ne  tranfit  m  tegatarium ,  age- 
reque poteft  aBtone  realt 
perfinaltyc.isnu.il. 

Domtnmfauore  teftatoris  tranfi 
fertur  tnharedem  ab  adtta  ha 
reditate,$?  mlegatartum  d 
morte  teftatoristcap.jo.nume 
rop. 

Dominij  probatio  inducitur  ex 
probauone poffiefsionis t  cap.  f. 
nu.21. 

De  Domtnio  ft  traSietur  ,  exailc 
debet  probari>cap.6.  numero 

22. 

DOMI*NVS  quipofefsione 
adipifci  ncglcxit>{t)  ab  alio  oc 
cupartfiuit,anctuilem  amit- 
tacyc.!7.n.2f. 

Dominus  remproprtam  condice- 
re  nonpotefttprdtcrqudm  d ft» 
rc,c.iS.n.g, 

Dominus  <jui  eft  ex legali  tantu 
translattoncsa  quocunque  rem 
fuam  condtccrcpotesl\q)qux 
fitratiOyC.is.n.10. 

ExVOWATWNE  Ec- 
clejid faffa ,  abfque  traditto- 
ne,domtntu  transfertur:  quod 
locumhabetetiamtn  implici- 
taq)  tacitadonatione,c.2p. 
nu.jo. 

Ex  Donationispatlo  nudo  aBio 
datur :  quodetiam  locum  fitbi 
tvendtcat  tn  donatione  pra* 
frmpta,c.2s>.n.ji. 


E  X. 

DeDONATI  ft)  Ctctliani 
Epifcoporum  Africd  propofi- 
ttonibuSyft)  dtfceptatwntbus, 
Cj2.jt.P4. 

DO*N  ATISTAE  infiuiser 
roribuspcrsliteruntntfique  ad 
Imperatoris  Honorij  tempe- 

ftatem,c.j2.n.s>7- 
DeDOTIS  lucroftatutumlo 
'  quens,^}  in  dote  tacita  locum 
bahctjc.29.nu.j2. 

E 

EDICTVM  diui Hadriani 

latum fuit  adfummaria  exe- 

cutionem  uoluntatis  defun- 

Elt>c.2.n.t3. 
EdtBum  diui  Hadriani  non  ad- 

mtttit fruBuum  petitionemsc. 

S.m.ij. 
Ediclumdiui  Hadrtani  poffcf- 

fionem  tantitm  confert  earum 

rerum,quas  defunUus  pofifie- 

ditsc.s.n.i 4.fp  xr. 
Edttlum  diui  Hadriani  fiolum 

competit  ex  tcftamento,  c.20. 

num.+f. 
EdtBum  diuiHadriani  haredi 

tantum<vniuerfialt  competit, 

c.2g.n.47. 
Edt&umdtui  Hadriani  legata- 

rio  non  competit ,  cap.  »cjm- 

mcr.49. 

Editlum  diui  Hadriani  compe- 
tit  inftituto  in  teftamento ,  in 
quo  jpecialisnominatio  hare- 
dis  contineatur  *  in  maioratu 

wwww  *r m % mm  mww  www    •    wrw  wwwwwm  ■  w  

rvcrot 


I  N  D 

(verb^fgjtfuoad  Tentttts  reme 
dium,  fatis  efl  ex  coniecluris 
prcbare  fe  uocatum  ad fuccef 
ftonemtcap.26.n.  s  z. 
Ediciu  dtut  Hadtianicjircmc- 
dium  pojfejformmerum,  abf 
aue  admixtionc  propri-fans, 
cap.  Z6.numer.^6.ft)  cap.ss. 
num.4. 

Edtiit  dtut  Hadriani,rt)  Tcnu- 
t*  dtfcrimenjap.S.n  so. 

Edtclo  diui  Haduani  non  poti- 
tur  infiitutttsm  recerta,  da- 
to  cohdrcde  njmiterjait,c.26. 
num.48. 

ExEdttto  diui  Hadriani  noua 
pojjcfsioadtpifcttur  ,ciim  illa 
au.c  apud defunliumfutt,  om 
nino  <i'acauerit>cap.2*.  nume 
ro  ss> 

Ex  Edtclo  diui  Hadriani  foTU 
tompctit  tnterdttlum  adtpif 
ccudjt  pro  poffefsione  confeaue 
da :  fuccejjort  rverb  maiora~ 

tus tnTjtiiuta.  omnia.  mtcrdi- 
tUapoJJeJforiacompetunt  con 
tra  auofcttncjuc  occupator  es,  c. 

z6.n.sj. 
Ex  Edtclo  diui  Hadrianifolttm 
fuccurritur  hntedt ,  non  T/crb 
tlli  qut  ex  coniecluris  injhtu- 
ttonem  prktendit ,  cap.20.  nu- 
mer.s. 

ln  Edt&o  diui  Hadriani  cxccp- 
tioncs  admtttuntur  <vittj  tnui 
fbtlts.dummodb  tncontmcnti 
probenturyC.26.nu.so.  x 

l  n  C\ dtilo  dtui  Hadriani,  cum ftt 
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merc  peffcfforiumfrima  tan- 
tumfgura  ff)  tnJpeFtio  nomi 
na:o>  ttm  confdcratur,cap.2p, 
num.26. 

ln  Edifio  diui  Hadriani  appci- 
lationi  non  defcrtur/vt  fcrtp  - 
tus  hdrcs  in poffefsionem  mit 
taturyC.so.n.j. 

ln  Ed.clo  diut  Hadriani  excep- 
tiones prcprietatis  admittun- 
turtdummodo  tncottnentipro- 
bentur,cso.n  sS. 

ln  Edtclo  dtui  Hadriani,  cjuan- 
uis  cius  rcmedium  fummariu 
ftt  ,piena  requiritur probatio, 

c.si.r.17. 
E  DJTJ  O  tjuando ft ipft iudi 

ct,cmhta  integrc  edenda funt, 

cs2.11.S7. 
E  L  E  CTJ  0  njnius  ex  con- 

trarvsytrjtfupponit  dimifsio- 
mm  aheuus.es 4.n.2<s. 
Etcclto  cuicommittitttr  cligendi 

propincuum,  ncn  adfirtngi- 

.  iur  +iig*re proxtmunrcm,e.s 4. 

nu.107. 

Eitcliofue  ccmpctat  cx  contra- 
(lujitte  ex  ttjiamcnto ,  femcl 
uno  ex  maioratibus  cltcio, 
ad  aitum  redirt  ncn pottfi  :f- 
uc  in  tefiamcntoin.cl  tnccn- 

traciueiccliofaclafe  ,c.S4. 
num.64. 
Eietlio  Jemel  facia  maicratus 
tttulo,nonpotcfl  reuccaritfue 
ius  eiigendi  ex  tefametot  ucl 
ex  contraclu  ccmpetai.fiuem 
contrattu ,  njci  m  tejiademo 

tlefl» 
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elccTtofitfacla;{t)  jiucresftt 
tradttajicc  ncjap.j  +.  numc~ 
re  74. 

Eieclionemaui  habet  inter  pau- 
percsjvt  inxcr  eos  diftribuat, 
anpofsitnmumalij  fubfthuc 
re,c.j4.ti.i  10. 

EUclione  feiwtt  maioratus/va- 
1  tatprmus  jtfm  feauetem  in 
gradu  transferturiegis  mini- 
sTiriotc.j4.n.4j. 

Ex  elcEitonc  acceptationc  fc- 
cudt  bcneficij,  njacat  primum 
ipfoiurcitatamen  acdpitur, 
jipojfcfsiofecundt  beneficijap 
prehcndatur,ft)  non  altter ,  c . 
J4.M.68. 

Jn  Eletlione  fratrum ,  indignior 
poteslciigif  cap.  j+  numcrp 

•  109.  ■ 

Jn  Eletlionibus,  etji  eligcns  nja- 
'  rtarc  aucdt,denjnico  atlu  ac- 
ctptendum efi,cap.  34.  numc* 
ra  6j. 

ELJGE  WDI   $)  optandi 
jacultas  confumitur  tnfrimo 
actu  njaltdo ,  cap.  J4.  numc- 

ro  rt. 

Eligendt  facuttatem  <jui  habet 
ex  tefiamcnto/vartarcnonpo 
teftfi.i4Jn.f0. 

Ehgendtfacultascfuando  eonce- 
dmroum  relationead  tempus 
mortts  cletioris^)  ad  ehgen- 
duminccrtumdc  ccrtisx*va- 
Tiaripotcfl:{t)  aua  fit  ratio,c. 
ii-rt.ij. 

Elipndt  fatuhas  fi  faftedttur 


fmpticitnftfabfolutc,eleftio 
nefmelfaUa,nonnjartatur, 

it.34ri.f4.  1 
JEitgcndiiusouando  ex  teftamen 
tocompetit,cteEtione  {§)  optio- 
fatlaftatim  transjetturdo 
mimumtndccfptentem^.j^ 
nu.ff. 

Eligendiius  fiextcslamento  co- 
petat,  $)  excontraBu  eleEito 
fiatJrreuocMts  incem*. 
tabilis  eft  ,  cap.  34-  '****' 
ro  ff. 

tUgendi facultate ftin  tefiamen* 
to  njjus fuerit  tlle,  cui  optio.  ex 
tefiamento  competit,tunc  nja 
rtare poterit ,  cap.  34.  nume- 
ro  fj. 

EMP  TO  2^  cuius nomincve 
ditor  confittuttfepofsidcrcy^) 
itapojfefitonem  iuris  na&us, 
peterc  mhilommus  poteH » njt 
ftbt  tradatur  aciualts  ftfcor* 
poralisfaEiipoffcfsio:  idem% 
inconftituto ftatutum  cftjap* 
ts.n.8. 

EKKPK  m  *******  A%um 

nonmutatjcap.f.n.i6.nec  <vi 

tiat,c.js>.n.4f. 
Ter  Errorcm  fi  aEkio  Tenuu  pro 

ponaturjcducitur  ad  iudtcm 

ordinariumpojfeforium,  cap. 
-  jo.n.44. 

E  X  AE  QffA  T  0  TtyM  ide 
tft  iudicium  ,  cap.  39-  **- 
mer.24. 

EXAMEW  ufiiumeftauid 

*  -■■•k^Kpudti^J^m^oV^ 

piendi 
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pitndiiur*mentum,ptrfima- 

,  iist/}>c.j2.n.S4' 
EXCSPTJO  dt impotentia 
i  teftandi,prdiudtciaJis  cfi  ad 
.  imemionem  agemis, c.jo.m- 
mer.jt. 

Sxcepfw  nu<\uam  a  fentetia  ma 
rtet  rcprobatatfuando  fubfific 
repoteji  abfyucexcepttows  rt 
probationeicap.jz.n.46. 

Exceptio  alttorts  (judfiionistfiue 
indagintsrfuddtcatur ,  c.js. 
num.x. 

Exceptio  altioris  tsuxfionis  <jud 
fittatbttrio  ius  dtcemis  reltn» 
<iuiturtc.jS.n.26. 

De  €xccptionealtioris  indaginis 
controucrfa  tjuxfiio  refertur, 
c*p.38.n.*4.(£)  2j. 

Sxceptiones  altioris  tjuxfiionis  in 
iudtcio  Tcnutd  controuer.  ipof 
funt  antt fmtcntiamtftd  poft 
Jemetia  non  opponutur.  ntfttn 
iudtcio  proprtetatisjc.  1 4>n.  z  7. 

Excepitones  in  i^dicio^  Tenuta 
aux  adrmttanturjc.jz  .nu.j  6. 
ftfc.3S.n1> 

Sxceptioncs  altioris  qudslionis  re 
pellebantur  in  Tenuta,  auan* 
i  doineadefaElofolumcognof. 
cebatur,c.j2.n.j1. 

Exctpttonesomnes,  <\udt  Tenuta 
inttio  injpcclo ,  a/tj  tudtcto  re- 
fcruabantur ,  tam  m  Tenuta 
iudicto  oppcm  poterunt t  cum 
pojjcjjortumftt^  admixtKh. 
nem  habeat  .c.jS.n.z?. 

EXCLVSVS  abtnslitutore, 


E  X. 

mnpotefl  inttntartTtntttam, 
c.js.n.10. 

Exclufus  femcl.ptrpttub  cenfe- 
tur  exclufusjc.  jz.n.pr. 

EX6CVT10  fememuTtnu 
sa  an  tmpedtatnr,  quandoH>i 
8us  imonttncntioslcndit ,  ex 
/aijo  infirumento  maioratus^ 
/ementtam fuijfe  latamx.  1 4 . 
num.16. 

Sxecutionem  non  impedtt  omnis 
oppofitiofatlapoft Jcntemianf 
qud  tranfluit  m  rem  iudtcata, 
ct4.tt.j4. 

SXSCVTIVA  caufafitor- 
dinariatquoties  termim  prd- 
fittutt  ad  uiam  executtuam 
mn Jcruamur,  cap.zz.  nume- 
ro  3. 

Ex  exSM?LA?Jt  prd- 
fertim  tnja&is  amiqmsfTenn 
tapropomp9tcH%cap.  j£.  m* 
mer.  11. 

SXSMPLVM  etfireperia 
jurjp  axchii+fmUic* ,  fidem 
non  facit  tnift antiamfsimum 
ftttc.z6.n.+. 

Excmplum  tcfiatorismanu  fcrip 
tumnonprodefi  adadtpijcen- 
dam  pojfefstonem  ex  edtHo  di 
mhadriam  ,cap.z6.  numt- 

90  >.  . 

exemplum  regulariter fidtm  non 
facitx.A6.n.tz. 

Sxcmplum  auanuis  aucioritate 
habeat plurium  tabtlltonum, 
auiajjtrdnt  originalt.  <vidif 
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■*  fdCftiCap.2S.nunter.jj. 
Exempltcm  probat,cjuando  tranf 
fumptum  ejl  ab  ipfo  netario, 
1    antcquemorigtnaie  futtwnfh 

ilmrtiC.26.ri.if. 
Excmvlnm fidem  facit ,  cjuando 
Yuaicis  auttorttate ,  ft)parte 
titttajranfcriptumejt  ,cz6. 
•  num.16. 
Excplu  ficitato  aduerfario  ex~ 
trahatur  de  aliqua  lite ,  in  qua 
"  htslfumentu  oripnale  ejfet  pro- 
dufifc.fide facit  ,acficx  proto- 
colo ttotarij  cxtraheretur,  c.  26. 
<ntsm.6o. 

Exeplt*  iraduEium  aduerfarijs 
ciratis ,~annj'm  hahcatcontra 
alios  quicitati  non fucrunt,cap. 
2  6.n.<s+.  ,%v« 

Exempfum fi  parte  citata  tradu 
clumfitjnlttc  Tenuu,  fg)  ma- 
ioratus  fucxcfstone  ,  ius  facit 
qttoad  omttesjc.26  .n.if  6. 

Exemp/o  <vtcredatur,  ncc  Prin- 
€eps  dc potcfiatc  ordmaria  effi- 
cere  pote/lyc.  *  #.n.  1 4. 

EXTIWCTVM  femel  per 
fcntentiamcju*  tranfijt  tnrem 
iudtcatam,  infiaurari  non  po~ 
ttfisc.j2.n.Pf. 

EXT%E  MA  duo  concurre* 
re  debent  tn  petitione  translati- 
ua,a  cjuo,  ad cjuem ,  cap.33. 
n.io. 

Extremum  d  quo,debct  concurre 
recum  hahtlttate  tn  cffcntta^ft) 
nonjiefficttfiin 
tcntia>c.33.n.is. 


FAC  TVM  legts  %)  hominis  fi 
concurrat,citius  operatur  Icx,c. 
jo.nu.21.    ■  V 
Fattum  ftf  negligentta  fuccejfo- 
ris  non potefl  intcrrmfstoncm  co 
ttnuationis  pojfefsionis  caufare, 
cn.n.28. 
Facium  cjuod  efi,d  lcgis,<vclhth 
minis  prouifione  infirmarinon 
pntefitc.2S.n.40. 
Fatttpofft  fsw  dlcgc  non  trasfir 
turjtcct  iurts  trasfcrri  pofsit,- 

C2S.tl.4t.  1 

AdFaBipoJfifsionem  petendam 
quartum  interdtSium  tntrodu 
£iumfuit,c.  2  8.^.42. 

Fatlum  legis  quando  opcratur, 
non  eslbpusfacio  hominis ,  <v 
34.m6p. 

FaUum  commijfarij  reputatur 
faEium  dfuntli^tanqudm 
ciusdifpofitro  habetur,  c.34^ 


tium.76. 


FA CVLT4S  fia K^gccon- 
ccdatur  infiituendi  prtmogc- 
niuinunocx  filijsucl  fiha- 
bus,an  necejfarto  debeat prx- 
ferri fiUus ,c.34.n.i 04. 

Facultas  conceffaad  eligendum 
filtum,n;el  filtam  fltbcram 
ajoluntatem  denotat,  c.34^ 
mcr.toi. 

Facul  tas  fi  data fit  eligcndiwnU 
ex  filijs,nec  addttum  fit,  ft)  fi 
Uabus^an  pofsitfiliacltgi,  c. 
34>n.l  1$. 

h  Facul- 
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Facultasqttando  datttr  eligendi 
umm  exflv^s ,  non  extenditur 
adnepotcm  nodum  natu  tepore 
mortts  tefiantisj.j  4.n.t2j. 

Facultas  ft  data  ftt  eligendi  ynu 
ex fiitjs  wel  nepottbusy  an  pofitt 
eltgi  nepos  extantc filioyC.34.  nu 
mer.124. 

Facultas  fubfiituendi  quanuis  de 
tur,acctpitur  quoadfubftttutio- 
nes  nomtnatasfc.j  4.^,131. 

Facultas  t\egta  non  potcft  impug 
nartinTemtd  iudtciotc.3S.n./j 

F ALS ITAS  etfi  prouemat 
ex  errore  tabellionts ,  ft)  rton  ex 
dolo ,  nthtlomtnus  inflrumentu 
falfum  remancty  ft)  fentettaex 
eolatajnullius  cfi  cffcEluSyC.14. 
num.22. 

Falfitas  non  folum  refiindit  lite 
princtpale  quoad proprtctatcm> 
Jcd  etiam  quoad  pojfcfsioncm, 

C.l4>n.23. 

De  Falfttate infir.umcnti  nonpo- 

teft  cognofopitfi  Tdtuu* ftnttn- 

tiam,c/ 4.^.24. 
Falfttatis  qmtBio  non  impedit 

mifstonem  tn  poJfefsionemyC.14. 

num.z8. 
Falfitas  infirumeti  etia  peft  re  iu 

dicatapoteft  aliegari,  quado  de 
falfonunquamfuit  dtfteptatu, 

c.j2.n.3j. 
Jn  FEVDALJ  re,  fj)  alienari 

prohtbtta,pojfefsio  tranfit ,  licet 

mm  tranjeat  dominium,cap.28. 

num.13. 
fZVDVM  non  cpnfiimtur 


E  X. 

nifiin  ribus  immobtltbuSycap.4. 

FJCTVMexfiBononadmit 

titur.c.8.n./. 
FiSium  non  operatur  plufquam 

ruerum,c.8M.7. 
FJDEJCOMMJS  S  At\}VS 
beneficio  diui  Hadriani  non 
gaudet  ,nifi ex  perjona  hare* 
dis>c.26.n.ro. 
FJDEJCOMMJSSVM 
an  reitSiumfit famiUa/veX  in 
terperfimas  famtlUy  multum 
interefitc.34,n.t2i. 
Fidcicomijfum  fino  reftituatur, 
ipjoiure  aBtones fideicomijfa 
ru  transferuntur.jc.3<!.n.io. 
FJLJA  quando  eligitur,Jolum 
ojfenditur  fexus ,  non  tamen  lt~ 
ma  G)gradHi>$)  fic  f^fiinetur 
e/e£iio,c.34Jt.J  a8- 
Ftlia  eligi pojfcyfilio  prmermijfo, 
quiauciores.  tenmrint 3c.34-n.n$ 
Filta  nonpotefl  eligi,quando  con- 
leciuracaUtgtpouJl  filsu prd- 
fercndi,C34.n.ij4. 
FOWMA  omntno  firuanda 

eH,c.23.n.2<s. 
Forma  cenfeturindmereiex,qud 
certu  tempuspr4fixits.23.n.*  7 
F%VCTVS  antnTenutarve- 

niantsc  .s.n.2. 
Fruftns  no funt  pars  maioratus, 
fedquiddtftinclu  ab  eotc.8.n.j  2 
Fruftusrveniuntde  naturaiudi 

c9fsproprietatisyC.8M.jj. 
FruUus  colletlitffeparatisfi- 
iono  <veniutinTenma#S;n.  1  ? 
!  Frutlus 
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FruEluspertinent  ad  iuftumpof 

fejforemjc.s.n.n. 
FruBus  uemut  in  interdiElis  pof 

fiJforijs,c.8.n.2<s. 
FruBus  funt  ipfius  uniucrft 

parsf.8.n.3?. 
FruBus  non  pcrcipit  qui  non  eft  ci 

udispoJfcjfor,c.  S.n.40 . 
FruElus  d  pojfejsiene  non  fepara 

tur,c. 8.^.44.^)  46. 
Frutlus  pojfejfori  competunt  ex 

natura  tnterdtBi,c.8.n.4?. 
FruBus  an  fmt  pars  maioratus 

dijputatur,c.8.n.  40 . 
FruBus  quando  ueniant  in  edi- 

Bo  dtui  Hadtianitc.s.n.j3' 
FrnBus  fme pojjefsione  coftslerc 

non  poJfunt,c.  it.n.13. 
FrucT  ucntut  in  fequesiro  d  dte 

fentcntu,c.u.n.i8. 
FruBus  diuerft,  nondum  **vero 

pexcepti,  aninfequeftrocomprc 

hendanturf.uJi.30. 
FruBuspendcntespars  rcifunt, 

cap.u.n.31. 
FruEtus  quando  naturales  funt, 

in  eis  confideraturtempusfepa- 

rattonis  d  folof.um.33. 
Frutlus  ficiuilcs ftnt,atteditur  in 

cis  tcmpus  quo  deberi  incipiut, 

c.u.n.34. 

FruBuupctitio  in  iudtcio  Tenu- 
td  admittitur,^)  eorum  conde- 
natiouelabfolutio  fieri  potcft, 
c.i  3.n.i.{t)  quoadeos  fttpplica~ 
tio  admittenda  eftjtoid.n.2. 

FruEiuu  caufa  potius  pertinct  ad 
proprictatem,qudm  adpojfejsu? 


nem,c.i3.n.i3. 

FruBus  non funt  de  natura  tranf 
lationis pojfefsionis ,  Jed  d  pof 
fefsionc  dift'tnBi,c.  13.fi.  if. 

FruBus  d  die  trdslationis  pojfef 

Jionis,ei  ad  hdrent,c.  1 3  mu.  1 S. 

FruBusincafu  Tenuunon  funt 
quid  diuerfum  ab  tpfa poffefsio- 
ne,imo  ipfius  pars,c.  13MU.3 

FruBtts  ucmnnt  in  qttocunque 
interdiBo  pojfejforio ,  etram  ab 
alio  percepttfaltcm  d  temporc 
Ittis  conteftau,c.  13-^.40. 

FruElus  exfua  qualitaterc  prin 
cipalcmfeqmmtur,t.i 3  n.  /3 • 

FruEius  quando  ftint  infeparabir 
Ics  abipfapojfefttonc,  wna  ft) 
candem  aBionem  ejficiunt,  nm 
dtuer(am,c.i  3.n.sa. 

Ft  uEius  quado  in  ipfa  aclione  Tc 
mu  petuntur  ,tunc  eorum  abfo* 
lutioueicondemnatio  fupplica 
tionem  non  admtttit,c.  13  •  n.<s  s. 

FrttEius  quado  noua  aBionefoft 
Jentcntiam  petuntur,eorum  ab- 
folutio  <vcl  condenatio  fupplicA- 
ttonem  recipit,c.  u.n.70. 

FruEius  qttando  d  Tenuta  fepa- 
ratur,tunc  propia  natura  fequu 
tur,^}  nonTenuu,c.i 3-n.  7/. 

FruEtus  quado  funt  fequeftrati, 
<vnicodecrcto  adijudtcaturuin 
centi,abfque fupplicatione,c.  13 . 
num.72. 

FruElusadcumcx  ncceffariacl 
fequctia  pcrtinent,qtti  pojfejfor 
ftf  fuceejfor per  fcntenttam  dc- 

13.rt.74- 
i  t  FruBus 
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FruEUsno^veniunt  inediElo  di 
ui  Hadriani,nca.ue  eorum  con 
demnattosvclabfolutiotn  hoc 
Jummario  iudiciofieri  poteft, 
c. 26*1.42. 

FruEius  poft  morte teftatorts  per- 
ccpti,exdtui  Hadr.  beneficio 
bdredinoncdpctut£.26.n.  43, 

FruEius  a/cniunt  in  Tenuta  ex 
cius  natura,ft)  ab  ea  nonfepa 
rantur,c.  26M.44. 

FruEiuu  petttio  ad  iudiciu  pro- 
prietatis  rcmittendat  c.S.  n.#. 

FruEiuu petttiono  admtttttur  tn 
ediEio  diui  Hadr.c.S.  1 4. 

FruEluumpetitioin  Tenuta  ad- 
mittitur,c.S.n.iS. 

FruEiuum  ac<juifitio,csl  cffcEius 
poJfefsiontSyCap.  f.num.20. 

FrttEiuumratiohabeturin  tnter 
dtEits pofjejforijs  d  Hte  litts  co 
teftationts,cap.  S.numer.jj. 

FrttEiuumdtuifto  quomodo  fiat, 
c.ii.n.j/. 

FruEiuum  condemnatio  in  inter- 
dtEio  poffejfoho  Tenuuinlfo- 
duEia  jutt  d  lcgc  lo.tttul.  7. 
lib./.Compil.cap.i  j.nu.jy. 

FruEluum  condemnatio  appelia- 
btlts  eli  in  caufa  poffefiionis 
momentancAiCap.1j.nu.64. 

FruEiuum  condemnatio fi  omiffg 
fitin  fentcmia ,  an  d  declara- 
tione  ex  poftfaElo  JaEia  pofsit 
fuppltcartjcap.  tj  .numero.6'9. 
G. 

G  ES  TA  dicuntur Ma,qujt in 
publtco  iata funtjC.j2.n.pj. 


E  X. 

Geftorum  ejuorumdam  publicd- 
tto  commiffa  futt  Marccllino 
lurifconfultoycap.j  2.nu.pS. 

G t\AD VM  mn factt inftitu 
tor-yideb  fequens  ingradu  dici->. 
turMuc  alt*  pr&ccfsit ,  c.ir.$. 

G %A Tl  AlStVS  an habuerit 
poteftate  legis  coded4,c4  i/.n.  6. 

Gratiani  lapfus  adnotanmr,cap. 
i/.n.ij. 

GratianidiEia,approbatanosnt, 
Jed  exemplariumauthoritatc 
cuftodiuntur %cap.i / .nu.i /i 
H. 

H  AE%ET>  ES  primi,om- 
nium  cMcrorum  fauorabHifii" 
mi  sut,atf}  etia  dtleEltfsimi  d 
maiorat9  tnftitutore,c.2/.n./. 

Hdredi  folum  fcrtpto,  iure  com- 
muniinfpcEio%compcmberic~ 
fictum  dtui  Hadriani,  ft)  iu- 
reT^egion/enietibus  quof,  ab 
inteftato  prdftatur^.27  .n.j. 

HAE\ES  rvirtutc  ftatuti 
transferentispojfcfstonemtfo- 

"'  Tum  ea  ac<juirit  earu  reru  <jux 
fueruntpojfeft  per  defunElu 
tempore  mortts,c.S.n.4/. 

Htres  inslitutus  ex  parte  ,  ft) 
ex  alta  fubilttutus  ,  fi  pro 
h&rcdc  gefjcrit ,  ad  fubfiitu- 
tionem  ettam  extenditur,  qua 
uis fibi  delatam  ignorct,  c.17. 
num.ij. 

Hdres  auteaudm  apprehendat 
rerum  h*reditartarum  pojjef 
ftonem ,  pofsidcrc  non  dtcrtur, 

C.24,n.2o.  v 

Hdrcs 
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i  n  : 

E&Yu  dicitur ,  qui  in  tefiamento 
firiptus  ft)  ncminatus  efi-}  non 
njcrb  qui  cx  interpretatione 
fuccedcre  contendtt  ,cap.  29. 
num.4. 

B*resfcriptusinpoJfe)iione  mit- 
titur>quanuis  quis  falfam  in- 
fiitutionem  aUcgct/vel  defun 
Bum  tejlari  non potuijffe.c.jo. 
num.4. 

H AE  %JEDI  T  AS  iacens 
nonpofsidet >  cap.  26.  nume- 
ro  34. 

Ex  hareditatis  aditione  domi- 
nittm  ft)  cdtcra  iura  teslato- 
ris  transfcrunturtprdtcrqudm 
•  pojfefstorfUAfaftum  requirit, 
ft)  apprehenfionem  hdtredis^c. 
2<S.n.3f' 

JWNO  7{I S  caufa  tquipara 
tur  criminaii,c.j  2.n./S. 

■ 

* 

L 

IDEKTITAS  cauftrequi 
ritur.  <zit  fintmkfMtOt  rem 
iudicatam  ,  cap.  4.  nume- 
ro  12. 

JGNOrlANTIA  injiituti 
nonpr&tudicat  diJpofitioni,c. 
n.n.8. 

Jgnoranti  etiam  portionem  defc 
Llam>accrefcttportio  defictcs, 
c.ij.n.o. 

Jgnorantia  in  conditione  perfon* 
adeutis  h^redttatem.eius  adi- 
ttonem  non  tmpedtttcap.j7tnu> 
mer.2. 


E  X. 

I LLEGITI MITATIS 
caufa  per  modum  incidentia 
an  traclari  pofsit  apud  iudi- 
cemfecu!arem,c.i  2  .n.^4. 

T>e  Illegitimitatiscaufa  in  ma- 
trimonij  radice,  citm Jpiaitua- 
lis Jitjudiccs  feculares  cognof 
cere  nonpojfuntyfed  tudicibus 
Ecclefiaslicts  dcbet  rcmitti, 
ibid.n.69. 

lUegitimitatis  qu<tslio  quanuis 
nonfit  fuper  ture  matnmonij, 
fidfuper fa&o%etus  cognitio,n9 
Jpetlat ad fkcularem:f*t)  quo- 
modo  hcc  inieUtgcndum  fit, 
ibid.n.je. 

jUegitimitatis  exceptto  opponipo^ 
trfi  in  Tenuu  cogmtwne ,  ft) 
facultas%egtatmpugnari ,  c. 
38.n.2t. 

I^SICAP  ACITATEM 
qui  opponit  ,in  pojjcjsione  de- 
bet  eJfe3c.3o.n.22. 

J*NCID£%rS  fiefiqutfiio, 
nonpronuntiaturfuperea ,  c. 
4.n.i9. 

Incidens  qutfiio  nmrequirit  pU- 
nam  probationemlc.(S.n.2f. 

I  WCOMPATIZILITATI  S 
ratione  dominium  maioratus 
amittitur^abfque  alw  atlu 
infequentem  tn  gradu  tranf- 
fer  tur  £.34*1.1 2. q)  etiampof 
feJsio,n.f3. 

Incompatibtlitatis  rationeyper  rc 
ceptionem  fecundi  beneficij 
^    *vac  at  primumjcap.34.  numc 

b  t  £x 
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Ex  Incompav.btlitate ,  <vcl  tx 
alia  caufa  fuccejforem  exclu- 
di,$noneJfe  inrerum  natu- 
ra,paria  funt ,  cap.  34' n-  ' *■ 

JWCOWTINENTJ,di- 
ftioadeftjntraterminum  in- 
fiantia  exponenda  eft^ap.20. 
num.16.%)  cap.»3^ume.  39. 

ft)  cap.30.nu.39- 
Incontinenti  cjuod fit,pro  eo  rcpu- 
tatursac  fi  priusatlumfuif 

fctyC23.n.36. 

Incontinenti  illuddicitur ,  quod 
intra  terminum  probatorium 

fit3C.23.n.37- 

Jncontinenti ,  diclio,  ufque  ad 
quod tempus  extendatur,  cap. 
23-n.3S. 

Jncontinenti,dit7iotarbitrioiudt- 

cis  committitur  ,cap.2<s  .nu.3 1  • 
mDVSTBJ A  perfotuqua 
do  eligtturjesitbus  ab  alto  co- 
mtffarto  examtnatis ,  ft)  *o~ 
rum  depofttionibus  utt  non  po 

I SS?  5  /  G  %r  I A  ob  benemcrita 
trtbuuntur,ft)  ftc  caufte  oncro* 
fte  naturam  habent  ^.32.  m- 
mcr.s6. 

msTiTvewDi  tt)fub- 

ftituendi  ailus ,  diuerft  fint, 
f$  addiuerfos  effetlus ,  c.34, 
n.126. 

Jnftituere ftltucui  cocejfum  eft,no 
poterit  ei  fubslituere,c.3 +.nu- 

mer.127. 
JNSTJ^VMENT A  non 

impugnantur  in  Tcnuta ,  cap. 


2jnum.3i* 
Inftrumenta falfa,ctiamft  abfque 
dolo  aduerfarij  produdla ftnt, 
-  q) exetsfententtaferaturyno 

fuftinetur,c.i4  n.it. 
De  Inftrumentt falfitate  non  cog- 
nofcitur  in  iudicioTenuu,cap. 
3SM.14. 
De  Inftrumenttfalfttate  poft  le- 
gem  decimam  tit.7.Ub./.  Com 
pil.agipoteftin  Tenuu  iudi- 
ct04ap.3SM.21. 
E  x  inslrumento falfo  latafenten 
tiatpfomrenjalet ,  donec  ope 
reftitutionis  reftindatur,c.  14. 
num.2s. 
Inftrumentorum  improbatio  ft) 
contradtclio  an  in  Tenuta ftc~ 
ripofsitjc. 7.^.24.. 
Inftrumctupublicti  exequipoteft, 
etft  ex  eo  prius  in  isia  ordtnarta 
debitu fuiffct petitu,c.22.  ».7- 
Jnftrttmcntu  quodmlite product- 
tur ,  pro protocolo  habetur ,  ft) 
quod  ex  eo  deducitur  ,  pro  origi- 
nali  reputatur3c.26.n.6 1 . 
Jnftrumenti  copiaprodutliapud 
ac~Ia,J'ufficit/vt  hdres  mittatur 
tn pojfefsione,licet  originalis  fcri 
ptura  non  appareat,c.26.nu.6j. 
Jnftrumentu  exequitur  in  his  qux 
tn  eo  fcripta  pparentf[)legipofi 
funtyto  'Vero  in  his  qud  ex  cotc- 
c7urisdeducuntur,c.29.n.s. 
Inftrumentuexequibile  intelligi- 
tur.ctiamtn  co  quodtacite  ineft; 
*vtinhypothccatacita,ft)  ftmi 

ltbuS,C.29M.3I. 

Jnftrw 
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Jnfrumentum  produclum  in pof 
fcjforiojtcrum produci  ntqv.it 
in petitf.ru \%)  qud fit  ratio,  c. 
J2.nu.33. 

J<NTE't\piC.TA  pofftffo. 
ria,qu&  dirttlo  rcfptciunt pro- 
pr'tttatem,ff)  ea,  tn  qutbus  de 
proprictate  incidenter  tantum 
fractatur,dtfferunt,cap.6.nu- 

Jnterdicia  emnia  pojfcjforia  an 

competant  fuccejfori  maiera- 

tus,c.t.n.2S. 
Jnterdicia  adipifccnda  non  dan- 
•  tur  ei  qui  pofsidet :  quodnjc- 

rum  tfl  tn  eo  qui  pitnc  q)  de 

iurecommuni pofsidet ,c.  24.. 

num.27. 
JnterditliTenuu  %)  aliorum  In~ 

ttrdiclorumdifftrentiaadno- 

tAtur,t.S#.3S* 
'Jnterditli  Jnterim  qud  iura  mt~ 
O  mincrmt,c.9.n.2. 
Jn  Jnterdiclo  Vtipofsidetis,aclor 
•  t&bon* fdtipofftffor ,  %)  fa- 

citfuUmftMStcap.13.numt' 

ro+i. 

'Jnterdiclumrccuparendd  an fuc- 
ceffori  maioratus  competat, 
ft  res  maioratus  [int  pents  ter- 
tium pojfcfforcmjcap.i  Jiumt- 

TO-  26. 

JnterdiSium  adipifeettd*  an  fuc^ 
ctfforimatoratuscompttatyC. 
•  •■  j.nM.27. 

Jnttrdiclum  Vti  pofsidetis  ^vti- 
liuseslmatoratuumfucceffoz 
ribus,c.s.n.2f, 

\.\  i 


E  X. 

Jnterdicium  Jnterim  ad  quid  in- 
.  trodutlumfuerit,cap.2.nume 
ro  16. 

Jnterditlum  Jnttrim  fumma- 
'  rium  tft  ,  c&p.  2 .  numcr* 

•  .17.  «:  y.u 

/  .'.  'iclum.Jnterim  <Tmdexori- 
ginem  traxerit  ,cap.2.nume~ 
rois.  \  ,  , 

Jnterditlum  Jnterim  ,  ft)  Vt  i 
pofsidttisJiferMnticap.2.  n*r 
mer.20.  yx\ 

JnterdiEium  Vti  pafsidetis  inten- 
tans,Jatis  cfijipofsideat  tem- 

.  ,  pore  turbationts  ,  cap.  2.  nu- 
mcr.22. 

Jnterditlum  Jnterim  cejfat  in  Te 

nuta,c.2.n.24. 
Jnterdiclum  Jnttrim  $)  Ttnu- 
:\  ftf  cpnuerutml  >  *ap.  2.numc- 

ro  2f. 

Jnttrdttlum  Jnterim  ft)  Tentti 
tx  y  fummariam  cognitipnem 
...  expoftunt »cap.  i.  numero 
26. 

Jnttrdiclum  TtnuU f$)  Jnttr$- 
clum  Jnttrim  npn fitnt  dkpof 
ftfforijs  mixtis,cap.2  *  numero 

**- 

JnttrdiEium  Jnterim  adquemcf 
.    fctfum  introduEium  juerit,  c. 

2J1U.33. 

JttterdtSiumpojfejforium  f$)  Te- 
nuu  dtjfcrunt ,  cap.2.nut»ero 

34- 

JntcrdiSio  Quprum  henorum  pro- 
prtetas  djfcutitur \  cap.  6 .  nu- 
mer.j\ 

b  4  Jnteri 
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JnterdiBum  pcjftfforium  conti- 
mattonispojjtjstonis  m  hdrt- 
dtm,  non  habtt  connextonem 
proprictatis,cap.6.nu.6. 

JntcrdtBum  Tenutd  an  habeat 
integram  naturam  altorum 
interdiBorum ,  cap.  6.  nume- 
ro  s. 

JntcrdiBum  Interim  quando  lo- 

cum  habeat,c.p.n.  i . 
JntcrdiBum  etiam  fumrrarifsi- 

mumaliquidproprietatis  ha- 

betf.if.n.i  i. 
JnterdtBum  Yti  pcfsidetis  cau- 
fat  rcfituticntm fruBuuptr- 
ceptorum  ,  ttiam  ante  Uttm 
conteflatam i,cap.  ji.  nume- 
ro  S. 

Jn  JnttrdiBispfJftJfcrijs  pnuo- 
catio  admtttttur ,  c.  1 2.  numt- 
ro  12. 

Jn  JntcrdtBis  pofftffctVjS  ratio 
jruBuvm  habttur  d  dtt  Ittis 
contcfationisftbtdem ,  tihmt- 

JnMcfdiBU^  fiWfctm 
ptuni  Ucum  habtbat  aff.tlla- 
itotc tj.n.j2. 

JnttrdiBtm  poffcffortum  quan- 
docum  JruBtbus  prcpcnttur, 
prt  fvna  aB icne  haietur ,  c. 
jj.n.jS. 

Jntcrditfi  m  recuperandd  ei  tan- 
tumccmpetit,  <jui  njt  pcjftjsio 
ne  dett  ti  us  eft,cap.  24.  numc- 

ro  29. 

JnterdiBum  rccvptrandd  ccmpe 
tit  matotatus  Jucccjjort^uan^ 


E  X. 

uisncn  apfrthtndcrtt  aBua- 
lem  poJ]c(stcncm',f$)qu*ftt  ra 
tto,c.24.n.jo. 
Jn  IntctdtBo  Quorumbonorum, 
ncn  folitm  quis  dtbtt probart 
ad  h&reditattm  cffcvocatu, 
fed legittmc  ^vocatum  ejfe ,  c. 

26.n.2S- 

JnterdiBum  Quorum  bonorum, 
ft)  edtBum  dtui  Hadriani, 
compettt  adutrfus  pojjeffore 
titulatum  ,  cap.  js.  mme- 
ro  ji. 

Jn  JnterdtBis  meris  f$  pmplkL 
cibus  non  cognofetbatur  de  iu- 
re  tllius  qut  prdtendebat  non 

.  potutjjeexcludt,cap.jo.nume 

ro+i. 

JnttrdtBum  Tcnutd  mixtum  eft, 
.  cmncsjj  altiores  qudfliones  tn 
eo  diJccptanturtap.jo.numc- 
ro  42. 

JnterdiBa  poJfeJforiaTenutd,ft) 
Itgum  j\tgtarum  rtmtdtujn, 
.  tam  ncmmatis ,  qudm  exclu- 
Jtsccmpetunt  ,cap.  jo.nume- 
ro  44.  1 
Jn  JnterdiBo  prdparatorio  fuffi- 
cit  Jemtpima  probatio  >c.ji. 
;  nu.27. 

Jn  JnterdiBo  Jnterim  fuffcit 
irrptrftBa  probati9ic.ji.nnT 
mer.2S. 

.  Jn  JnterdtBoQuorum  bonorum, 
dtui  hadnani,  Jimiltum, 
»*  ■>  t-  tj ujccuncjue  excepttcncs  admit 
tebanturjicttaltiorts  tfftnt* 
dummcdo  de  eis  inccntifienti 

conjla- 
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confiarct.cap.3S.num.2s. 
J  %'TE  T^I  M  JnterdiBum 
quandolocum  babeat ,  cap.  9. 

mm.i.  , 
Jnterimlnterdicli  qu*  iurame- 

minerint^.fi.n.2. 
Jnterim  Interdtctum  an  in  Tenu 

ta  locum  habeat^ap.9.  nume- 

ro  3.        .  , 
Jnttrim  Interditlum  coloratam 

tantumdetcntationcm  expof 

cit,c.9.n.4. 
Jnterimlnterditlum  nonre(j>icit 
lcalem  tranjlationem  maso- 

ratt\s,fedctus  manutentione, 

c.P.n.t. 

Jnterim  Jntcrdttlum  iuflepropo- 

nit,  quiauBoritate  iudictali 

pofsidet,c.P.n.o". 
Jnterim  lntcrdtBum  copctitpof 

fcjfort  maioratus  ItteTenuu 

pendentetc.pn.S. 
Jntcrimlnterdttlumnon  compe- 

tit,quando  ntmo  eft  in  atlua- 

U  pojfefsione  ,  cap.  9.  nume- 

ro  9. 

Jnterim  JnterdiBum  njt  compe- 
tat,opuseftaBualtter  pofside 
rcftf  nonperlegalem  transla 
tioncm,cJ>.n.io. 

Jnterim  InterdiBum  ad  quos  efc 
8u> fuerit  tntroduBum.  c.  9, 
nu.i/. 

Jnterim  IntcrdiBum  ncc  prtiu- 
dtcat  pojfefsioni,  nec  proprie- 
tati,c.P.n.t6. 

Interim  lntcrdiBum  ordincm  iu 
diciartum  non  admittit,  cap. 


9.  nume.  jj. 
Interim  JnterdiElum  prius  dif 
cutitur ,  quam  hs  pojfejforitt 
profcquaW  j  cap.  9.  numc- 
ro  jp. 

Interim  Jnterd{tlum  plurimum 
dtftat  ab  InterdiBo  Tcnuu,c. 
p.n.20.  \x 

Jnterim  Interditlinatura  &  ef 
fentia  qudt  fit,  cap.  9-  nume- 
ro  2t.    t   .  v  ^ 

Jnterim  JnterdiBum  <vt  compc- 
tatjuffcit  color  <veripoJfcffe: 
ris,c.P.n.2j. 

J^TE^P^BTATIO  tn 
'dubto  illa  fumenda  esl,quam 
ftylusadmiftt,  cap.  7.  nume- 
ro  iS.  , 

Jnterpretatio  inxaju  dubiojem- 
pcr  facicnda  eft  in  fauorem 
rvnionis ,  qttando  aliqud  res 
altj  adiungitur ,  fj)  cum  ea 
*vnitur  £.13.^.60. 

JNTXJSSFS  non  cffcitur 
rvltimtis  poJfeJfor,feddetenta 
tor  d\citur,%)  gradumpr&cc- 
dentis faccre  ncqmt^c.  jj.  nu- 
mer.ft. 

JT^EGVLA^ES  fubfti 
tuttones  odiofefunt,tf)  aduer 
fus  ius  commune ,  non  ha- 
bent  Iocum\,nffi  in  fjeciatim 
commifsis  ,  cap.  3+  »W*~ 
re  132. 

Jrregularis  fubShtutio  eil cwtra 
nm^mmai9m¥s  ,cap.34' 
nu.iij. 

Jrregularcs  fubftitutiones  cpntt- 
b  f 
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nent  Jpectem  cxhtredationis, 

C.3+-n.i34- 

^Jrreguiari  maioratui  an  pofsint 
' '  fitij  confinfumprdftare ,  cj*. 

nttm.ifs. 
lVD  ij  X  incompetens ,  ratione 
' ":  incidentid  fti  competens ,  c.  6. 

mm.ij. 
%dex  qmfummariam  cognitio- 

nmhabet,dnpojstthjiaotdi- 

narta  proccdere,cap.*,  .nitmero 

lidex  contra  '■voluntatem^vnius 
ex  Ittigatortbus  nequit  iudt- 
itum  ordinarium  introducere 
{  in  iudicio  fummario,cap  .p.  tm 
merois.  " 

Judexex  caufa  ingreffum  bono- 
rum  tittgatoribus  prohibere 
potefl,q)q.M  effeSlus  exhac 

1  prohibitionerefuitet,  cap.  10. 
num.40. 

ludex  quando  ttmet  rixam  (£? 
contentionem,in  fe poffefsione 
affumere potefi^  ca  Itttgato  ' 

tes  pnuarr  ,  cap.  ro.  numero 

Judex  quando  expreffe  pronuri- 
tiatfuper  altquo articulo ,  ex 
.  necejfariaconfequentiapron» 
tiare  quqque  <videtur  fuper 
antecedehii Py ftne  quo  Jenten* 
iia  non  conjtftit,cap.  1 1  .nume- 
ro  is. 

^MexficularisftprAuenik  cau- 
•   famfpiritualem,an  copetens 

ftt  rattone  incidentU ,  cab.i  2. 

^um.^. 


Judex  fxculiiris competem  cftra- 
ttone  incidemtA ,  quottes  tra- 
liatur  de  faElo  matrimoniyfe 
cusf  de  feedere  ft)  iure  matri 
mcntj,ibid.n.o~7. 

Judex  fdcularis  etiam  incidenter 
non  cognofcit  de  caufa  fptri- 
tuaii,ci2:n.yo. 

Judcx  fecutaris  fnperfcdere dc~ 
betincaufa  quxadenm  ptin- 
cipaliter  fpetlat,donec  diudt 
ceSccieJiafticocaufa  Jpiritua 

;  lisdecijafuerit,cap.\2.nume 
•ro  12. 

'  Judexfccuiaris  incapax  eft  fuper 
caufa Jpirituali,  tamprtnctpa 
titer,qudmincidehtert  c.ri. 
num.73. 

Judex  Jtcularisde  Jaclo  matri- 
mohij  incidenter  cognofcere  po 
tcft,quando  eftabftraBum  ab 
cmnijptrituatiiatcsap.  u.nu 
mer.77. 

Judex  fecularis  cauftfpiritualis 

tognitionem  habet,reJpeSiu  iu 

P°ffefforif  cap- **«  nume 
ro  78.$  7^^ 

Judex  quiitbet  ordinarius,execu- 

tor  eft  iegis  ^f.Tauri^quod 

Ubet  aliud  fuperius  tribunalfi 

cafus  Curu  fitjicut  ipfiimmet 

fupremum  Conftlium,cap.2i. 

nttm.2. 

Judex  cognofcens  de  caufa princi- 
palhdc  qudftione  incidcnti  co- 
gnofcit^etiam fialias  non  fpc- 
ftaret  adetus  cognitionem ,  c. 
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Judici  etiamfi  concedatur  libera 
poteflas  procedendi  ,  femper 
tntelligttur  ><vt  iusobferuare 
dcbeatic.j2.n.fS>. 
lndicis  autiontatc  qui  pojfefsio- 
•   nem  nancifciturt  ius  acquifitu 
habet  ad  manutenttonom,  <vt 
in  ea  conferuetur ,  cap.io.nu- 
mer.24* 

IVDICIO^VM  diffcren- 
tia adnotatur.c.i  i.n.j 7. 

Judtciumordinarium  $)  plcna- 
rium  dicitur,  in  quo  admittun 
tur  tefiium  defcilust$)  tmpro 
bantur  inflrumcnta  >cap.  j. 
num.4. 

Judicium fummarium  ft)  mome- 

tariumjdcm  efi,  q)  unde  di 

carur^c.j.n.6. 
Judicium  d/.Tauri  dependens^re 

cidit  in  titulumVtipofsidctis, 

c.i  i.n.j. 

Judiciopoffefforioan  fupplica 
ripojsit  ifi lis  dilationem  ha- 
Uat,itanut  probationes  peti- 
tcrijinpromptumnfint^c.12. 
num.Sj. 

'De  tudtcto  rcfiindenti  non potefi 
.  cognofciapudiudiccsTenuu, 
poflqudm  fentcntiam  tulc- 
nnt>c.i+n.26'. 

Sx  iudicio  n/no  aliud  non  impedi 
turynifiexilloolterius  depen- 
dcat  dctermmatioy  cap.i4.nu 
mer.j2. 

In  ludtcio  poffefforio  fummarifsi 
mo  anfententia  latafit  inter- 
locutoriaic.i/.n.7. 


E  X. 

Intcr  fententiam  diffinitiuam  (t) 
interlocutortam  diuerfitas  co- 
ftituttur>c.is.n.8. 
•  Inter  Iudtctum  poffejfori*  aElio- 
nis  iure propofitumt  i>d  tnci- 
denter  ft)  i*rc  exceptionts,di- 
uerfttas  confiituitur ,  cap.is. 
num.iS. 
ludicium  incipit  dcitatione,c.  ia. 
num.j. 

Inludicio  pojfejforio  Tenuu  fo- 
lum  admtttuntur  ij  qui  pr&- 
tendunt  fucccdere  ex  fcrtptu- 
ra  infittutionis ,  non  njcro  ij 
(jm  in  maioratus  infirumento 
exclufi funttft)  aduerfus  infii 
tutoris  woluntatcm  fucccdere 
conanturyc.jo.n.2. 
Jn  ludicio  Tenuu  folum  injpici 
debettquis ftt  infiitutus>  nomi- 
natus  ft)  fubfiitutus  \  ncc  in- 
quirendum  depotentia  difpo 
nenttSyC.jo.n.f. 
Judictum  Tenuu  habct  admix- 
tionem proprictatis ,  %)  ineo 
cognofct  poteft  de  omni  excep- 
tionequdproprietatem  conccr 
nat,cjo.n.j2. 
Judicium  adipiftend*  fummariu 
efi>$)ineoplcna  defideratur 
probatioyC.j  1  .n.  1  0. 
Jn  Iudicio  Jpolij  debet  (upereffe 

probatio>c.ji.n.2}. 
Judicium  non  dtcttur  fummarm 
rcfpec7uprobationum,fid  re- 
QfcclufolennitatumQ)  dila- 
tionumjc.jt.n.2f. 
Jn  Iudicio  ad  exhibendum, femi- 

plena 
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plena  fuffcit  probatio ,  c *j  i. 

mtn.29. 
Judicium  fummarium  informatt 

uumnon  fubijcitur  iuris  regur 

iistc.jz.n.fj. 
In  Judicio  tnformatiuojicet  defi- 

ciat  (blenmtas ,  fecundum  ius 

iudicandum  efi,cap.j  2  .mme- 

ro  /4. 

Judicium  refcindens  ffc)  refciffo- 
rium  in  TenuU  tudtcio  no  ac~ 
cumulantur  ,cap.  js.  mmc- 
ro  ix. 

JVS  ACCT^ESCEWDJ 

incuius  fauorem  tnduclu  (tt, 

cr?n.io. 
JusJiriEtumiddkitur  ,  cui  nihil 

addi,nec  detrahi  potefi  ,  ni/i 

qttbd  ftriptura  hqmtur,  c.zj. 

num.jz* 
luscommunefpecialitatem  tex- 

tus  m  Lp.tit. 7  Jibr.f .  Compti. 

tfux  de  Tenuta  ioquitur ,  ncn 

agnouit,capfjfi.n.i6. 
Juraetiammcctporalta  confeejui 

mur  per  rcmedia ' poffefforia, 

a.n.62. 
T>e  ittre  yudrendo  (£?  qudjito  tra 

Eiatursc.j2.n.ax. 
Jurt  communi  in  dubio  inhdredu 

efi ,c.j2.n.6o. 
JVRJSDJCTJO  nuqudm 
,    prorogatur  iiit  iudici,cui  ius  re 

fjiit,c.2i.n.y. 
.  JuriJdiBio  non  exercetur  abfque 
,  fpeciali mandato ,  cap.  jp.nu- 

mcr.j7. 

Jurijdicjiojimandatttr,^  diiai 


».;e  x. 

tiones  necejfarUmandaurui 
dcntur ,  tanqudm  antecedcns 
neceffartum  cognitiomsic.jo. 
nu.jp. 

Jur  ifdtciio per  errorem  non  proro 
gaturjc.j9M.46. 

LEGATA T^JVS  hxrcdcm 
adttmarepotefi,cap.2j.mme 

tO.f  ;  ; 

JLegatario  ftf  fdcicommijfario 
fracius  debenturjCum  in  eos  d 
legeftt  translatumdominium, 
c.s.n.24. 

LEGES  Partitarum  7(ex 
Ferdtnandus  incepit,  T{ext 
c^ifonfnsperfecittcap.  2.nu~ 

.  mcr.4. 

Leges  Tauri  quo  anno fint  condi-, 

t>e}c.2.n.s» 
Leges  Tauri  congeruntur,  qud  de 

maioratibus  traciant,  cap.2. 

nam.$»  -•»-»«\  »»*>:•»*  •■"*> 
Leges  Partitarumfolitnt  traclat 
deprimigenio  %egio,cap.2jiu 
mer.7. 

Leges  in  Decretis  inferu,anap- 
probauftnt ,  cap.  i/.nume* 
ro  14. 

Leges  noJiritXcgni  quanuis  poffef 
forUfunt,concernuttame  pro 

,  prietatem,c.i2.n.4o. 

Leges  corrctlorU flrttte  interpre 
tantur,c.ij.n.f. 

Ex  lege  4/.  apud  iudicem  ordi- 
narium  attentatum  iocum 

J>abct, 


I  N  D  E  X. 


habct,cap.28.numcr.f  6. 
In  le^e  folum  euidetur  comprche- 
fus  ad  ius  fuccedendi,  Qui  <~vo- 
•  cat10nemhabetycap.30.mmc- 

ro  u. 

Ex  lege  4 s  .prop  r  ietas  examina- 
"•  tur  yhabita  ratione  tliius  Qui 
fuccederc  dcbet  ,ftue  cx  <ver- 
biSyJiuc  exmentc  Jitbftttutio- 
ncm  habeat ,  cap.29.  numero 

27- 

Sub  lege  corrctloria  tacitum  non 
comprehendtturtcap.2p.nume 

ro  16. 

lntcrLegem  ordinariam,  de- 
ctforiam  dijfercntia  adnota- 
turjc.s9.n.2z. 

Legisunica.C  Jtdcmomctanca, 
Itmitationes  an  locum  habeat 
in  terminis  noua  pragmatic*, 
c.i2.n.4t. 

Lcgis  rvnicje.Cfidc  moment.pof 
fef.dcctfto  abrogata  efi  dc  tu- 
re  Canonico ,  cap.  jj.numero 

'  f. 

Legis  <-ulttm<e.  C.de  edttl.  diui 
Hadrian.  befiefcium dunta- 
xatcompctit  ex  iurchtredtta 
rio.cumdetur  hxredi  fcripto 
inteJlamento,poJfcfsionemQue 
petat  eorum  boncrur»,QU£  dc- 
finBus pojfdtt  tempore  mor- 

ttS,C.26.n.J4. 

Legis  <vltimd  bencfcium  non  co- 
petitaducrfus  eum,qut  pofsi- 
dcbat  bona  tejlatorts  tcmpore 
mortis  cius :  remcdium  <vero 
Tenuu  compctit fuccejfort  ma 


ioratus,etiam  contrd  eum  Qui 
Qui  rcsmatoratus  pofstdebat 
tempore  mortis  <vltimtpoJfef 
fortsjc.zt.n.rs* 
Lcgts  4f  .rcmedmm.ad  hoc  <-ut  co 
petat,an  adinjiar  diui  Ha- 
driani ,  fcriptura  rcQuiratur, 

C.2f.n.2. 

Lcgis  4^.  <-verus  intelleclus  cs7, 
ut  eius  dccifto  non  procedatm 
alienatione  reiparticularis  ex 
titulofingularufolumenimde 
betinteUigi  tnoccupantc  bona 
maioratus  ex  titutouniuerfa 
lisc.2S.n.2f. 

Legis  4/  .remedium  potcjipropo- 
niapudQuemltbetiudtcem  or 
dtnarium  :  ft)  Quomodo  hoc 
accipiendum ,  cap.z8.numero 

ff. 

Legis  Taurinenjis  remedijs  <-vti- 
tur,Qui  habct  tnjiitutoris  *vo- 
luntatem  quibus  non  potttur 
qmaduerfus  <voluntatemfuc 
cedere  conatur,  cap.30.  nume- 
ro  jo. 

Lcgis  Taurt  btnefcio  rton  iuua- 
tur,  qui  fuam  prdtenfionem 
fundat  in  iurc  fucccdendt , 
nen  in  iure<vocationis,c.3o.nu< 
mer.23. 

Legis  Taurinenjis  remedium 
ctiamftbilocum  ^vcndtcat  in 
•    maioratu  mcliorationts  tcrtij, 

C.34'n-94' 
\A  Legis  literalifenfu  nunquam 

recedendum  e^cap.33  •  numc 

roC 

LEX 


Digitized  by  Google 


I  N  D  E  X. 


L  B  X  Tauri  transfert pojfefsio 
nem  ciuilem  ft)  naturalem  tn 
njcrummaioratus  fuccejforc, 


c.2.ns. 


Lcx  municipalis  Opud  exteros 
edita  fmt  ad  eundem  effetlu 
adquemlata  fuitlexTauri- 
nen(istc.2.n.i4* 

Lcxdecima  de  Tcnutis  edita  qui 
kus  legtbusdqutparetur  de  tu- 
re  communif.j.n.  i  t . 

Lex  noua  [i  altqutd  addit  <veldc 
trahit  iurigentium ,  mndici. 
tur  iusgcntium,fed  ciutle,c.7. 
num.io. 

Lexpartim  potefl ejfc  declarato 
rtafarttmcorretiorta,tf  par 
tim  noui  iuris  decifeua ,  cap.  7. 
num.1.7. 

Lex  Tauri  non  foium  transfert 
pojfefsioncmfed  etiam  domi- 
nium,c.s.n.22. 

Lex  <vnica,C.fe  de  momentanea, 
an  permiferit  appcllaitonem 
quoadeffctlum  dcuolutiuum, 
s.s.n.31.  — TT' 

Lex  Tauri  magis  aduerfatur  iu~ 
ri  comuni,  qudm  Gatlu  fia- 
tutumtransferens  pojfefstone 
in  b&rcdcm,c.8.n.js. 

Lex  Taurtftmilis  cftfiatutoMc 
dioiancnfi,c.S.n.j9. 

Lcx  AEquifstmum.ff.denjfufrtt 
Bu,intcrprctatur,c.  1 0  Mume^ 
ro  16. 

LexTaurinon potuit  transferre 
naturalcm  aSiualem  pof 
fefwmem  qwadinftficntiam 


maioratuss.io.n.32. 
Lex  4/  .Tauri  intcrprctatur,cap. 

jo.n.ss. 
Lex  femper  efl  certa>c.iosiumc~ 

ro  30". 

Lex  nena  Comptlationis  ad  exe- 
quendam  legem  ^j.Tauri  la~ 
taJuit,c.t2.n.to. 

Lcx<z>nica.C.  ft de  momcntanea 
pojfcffimilis  cfi  nou&  pragma 
tic*,c.i2.n.u. 

DiBa  Lex  <vnica  loquitur  infen 
tentia  lata  in  iudtcio pojfcjfo  - 
rio ,  ita  etiam  lex  nouifsi- 
ma  Compilationis  in interdi* 
clo  pojfejforio  acdpicnda  efi, 
ihid.num.i6. 

Lex  <vnica,t$)  lcx  quinta  corrc- 
Boria  funt ,  ibtdcm ,  nu.i  7 . 

Lex  unica  foium  loquitur  in pof 
fejforio  mero,fme  admixtione 
proprietatisjbid.num.39.  &} 
ci3.n.3o. 

Lexnoua,qua  antiqud  aquipa- 
ratur,  d  <~ueten  lege  interprc 
tationem  recipittcap. 12.11.61, 
#}n.87.%)ss. 

Lex  +/ .Tauriyftf  l.p.ftj  10.  Co- 
pil.adutrfus  ius  cdmunc  fitnt. 
c.fs.n.4. 

Lex  Tauri pojfefsionem  ciui/cm, 
naturalem3f£)dominium  traf 
fert  ,ci3.n.+3. 

Lcx  p.qux  dc  Tenutd  remcdio  lo~ 
quttur,{tf  ad  atlionempropo-* 
ntndam  tcmpus  conflttuitjo- 
lum  reffexit pojfefforis  benefi 
ciumtc.i7.n.f. 

%eii 
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Lcxp.fg)  eius  forma  circa  ordine 
procedendi  tn  Tcnutisjtonfutt 
fiatuta  in  fauorcm  publicum, 
fed  liti^atorum,cap.22.  numc 
ro  io. 

Lcx  quando  ius  slriSium  conti- 
nct,  ab  cius  literali  intclictlu 
nullo  modo  rcccdipotcft  ,c.23. 
num.31. 

jLcx  4f  .Tauricondita  eft  in fauo 
rcm fucccjforum  maioratusf. 
2+n.2<f. 

Lex  Taurinon  dc  infiitutore  m 
phmuinftitmutfcddc  fubfii- 
tuto  tn  fubHitutum  poffefsio- 
ncm  transfert,tap.2/.numero 

Lex  Tauri,qua  firibit  probandi 
modos  pcrfcripturam,alios Ji- 
mUcsnonexcludit£.2f.  numc 
roJ4. 

L  cx  41  .Tauri  Mitutoriswolu- 
tatem  fblum  confidcrat  ,  <vt 
pojfefsio  transferaturyC.30.nu 
mer.a. 

Lex  Ta^ijfd^jfcrido  poffcfiio 
ncm  ciuilem  $  naturalem,no 
rejpexit fauorcm  infiituti,  Jcd 
inftttutoris,  cuius  contempia- 
ttone  pojfefsio  in  fubftitutum 
ftj  nomtnatum  transftrtur,c 

jo.n.S. 

Lex  nonfimpltcitcr  omnem  feque 
tcm  ingradu  admtttit ,  fcdcu 
quicxmaioratus  dijpofitionc 
fuccedcre  debeat,  cap.j  o.m- 
mer.12. 

Lcx  4x.  Tauri  in  transfcrendo 


E  X. 

poffefsioncm,non  refpcxitfuc^ 
ccfsionis  ius  ad  pojjcfsionem 
transfcrcndamjediiia  quaii 
tatem/vt  quis  nominatus  in- 
matur,c.jo.?i.tQ. 
Lexquando  refislit/voluntas  te 
fiatoris  fcruanda  non  efi,c.jo. 
num.34. 
Lex  poffefsionem  non  tronsftrt 
in  cum,cui  obfiat  proprictasjc. 
3o.n.3j. 
Ltx  Tauri  de pracedenti  mortuo 
in  fequcntcm  transfcrt  pojfefi 
fioncm,c.3  j.n.12. 
Lex  aut ftatutum  loqucns  de  ha- 
rcdeyde  dirctlo  intelltgi  debct, 
c33.tt.2p. 
Lcx  non fimpliciter  fequcntem  in 
gradu  admittit  ,ftd  eum  qui 
habeat  quaiitatem  *vcri  Juc- 
ccfforisexmaioratus  inslitu- 

tionctc.33.n.34p 

Lcx  loquens  de  quaiitatc  fimpli- 
ci,non  extcnditur  ad  eam  qua 
non fit  exprcffa  ab  ipfa  icgc,c 
jp.n.io. 

Lex  fimpUdeer  fumpta,  qu&dc 
PrcfeSlo  Prttorio  loquebatur 
def\amana  intclligi  debcbat, 
ab  alijs  enim  Prdficlis  appei- 
lanpoteratyCjp.n,  13. 

Lexgtntralisnjim  Juam  exten- 
dit  ad  omnts  terras  ,  Prouin- 
ciasyff)  f\tgna,qua fub^vnius 
Prtncipis  Coronaac  dominio 
continentur,c.3  p.pj  7. 

%«x  quanuis  loquatur  de  firiptu 
rapubiica,  intelligidebet  non 

folum 
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folum  de  fcriptura  originaii, 
fidde  ouacunquc fidem  facii 
tc,c.z6.n.io. 

Lex  ^f.Tauri,  QUd  pojfcfsionem 
transfert,ctiam tertto  pofsidc- 
te,debet  accipi,Quando  tertius 
proprta  autiorttate  pofsidet, 
njcl pojfejfor  maioratus  ttadi 
ditpojfcfionemsap.28.mme 

■    ro  19. 

Lex  de  Tenutis  editay  non  eftgc- 
ncrahsfed  fpccialis,  limitata 
ft)  rejiricla ,  cap.  $9.  numero 

32. 

Lcx  de  Tenutis  lata  non  excogi- 
tauit  demaiorattbus  lndorh, 
ciim  in  cis  ratio  legis  dcfictat3 

C.39.n.+2. 

Lex  muaCompilationis  fuitde- 
claratoria  legis  Taurinexfis, 

C.3<j.n.43. 

LIXEL  Lys  ineptus  inter- 
prctadus  eft  eomodo,quo  aclo 
rt  <vtiltor,  fauor  abtlior ftt, 
c.iff.n.13. 

LIKEA  adacifuijtimm  iu- 
ris  primogemtur*  ,  ft)  Hnea 
ntlttmt pojfcjjoris ,  ad  alioue 
iurts  cjfcclum  dtjferunt,  c.3/. 
num.i  1. 

Linea  mtrifudm  incipitnifiab  tl- 
lo  qui  fuccefsioncm  occupat: 
ftf  occupatio  diciturper  fuc- 
cefsionem  a£fualem,gj  no per 
legalc  nomen fucccjjorisjc.3  j . 
num.i^. 

Lineamnonefficit,nifi  QuiaElu 
fi*ccefsittc.3s.n:i  3. 


E  X. 

LITIS  COWTESTATIO 
confituitpojfeforem  in  niora, 
c.i3.n.<f7. 

-   -.   .  ,ii 

•  •  «. 

«#<?/•      -v  k 

*  ••••.■»  .  .  . 

"    '       ■  M  •  *    «I     *•„       ..-•*        4  .  #  <h 

<MA101\4TWM  mcn- 
tio  non  habctttr  in  legibus  Fo- 

ri,Ordinamenti,ft)  Styli.  c*l 
■    num.2*  ••  ••••••■  :\ 

t31  aioratuum  mentio  habetur  in 
nonnullh  hgibus  ^Partita- 
rum  ycap.   1  .  numcro 

...  ,y.     -•        \  ..... 
J.  » 

Maioratuunt  inferiorum  mcn- 

tioantelegesTauri  nuUa  fa- 

Baef,c.x.n.6. 
^Matoratuum  fucccfsioextitulo 

rvniuerfalteft,  cap.s.nume- 

ro  2<s. 

In  Masordtuum  materia ,  qui 
moriturfuideturdarepojfef. 
fione  njtuofuccejforr.non  enim 
continuatur  j/ojfefsiodcviuo 

'  "m<-viuum  ,fed  de  mortuo  m 
ruiuentem,c.3€.nume.  i3tt4. 
&Jtx. 

InMaioratihus  necpermomen- 
tumpoffefsio  ^vacatfed  drv- 
no  fuccejfore  in  alium  conti- 
nuatur,c.i3.n.t9. 

In  ^Maioratibusfucceditur  infli 
tutort,ft)  non  rvltimo pojfejfo 
ri  j  etus  it&We  aclum  appro- 
latrfuipojfcfnonem  pr*cedc- 
tis  intrufiimpugnatfc.  33 .  nw 
mer.fo,  " 
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Maioratibus  rcceptum  eflfcri 
ptstram  authcnticam  requiriy 

rscc  fat  ejfetranjfttmptum,  et- 
ft  d  iitigatore  mhil  opponatur, 

c. 26.11.6. 
InMaicratibuseode  ordine  quo 

abmtejlato fucccdttur ,  c.  27. 

nam.j. 

Jn  Maioratibus  iure  fanguinis 

fuccedttursc.2j.n.6. 
In  Maioratibus  potius  fanguis 

conftderatur,qudm  infuccef- 

ftonibus ab  intejlato ,  cap.  27. 

n.p. 

Jn  Maioratibus  confuetudo  natu 
ram  bonorum  mutat,  c.z  7  .nu- 
mer./jf. 

Jn  maioratibus  etiam  Jndorum 
pcjjefsio  fne  apprehcnftone 
transfertur ,  cap.jp.  numcro 

S4> 

Exmaioratibusamo  elcElo,aliud 
uacat,  fp pro  mortuo  poffef- 
for  habetur,c  .3  +.n.6 / . 

rJU  A I O  i{A  Tf^S  conftslit 
tam  in  bonis  mobihbusj^  im 
mobiltbus ,  ft)  incorporaltbus, 
c.^n.2. 

eXfaioratus  fuccejfcr  omnia  tn- 
terdttla  poffefforta  poteftcu- 
mulare  ,  cap .  s  .  numero 
jt. 

Maioratus  fucceffor  non  dicitur 
nottus  poffcffor  pcr  Jententiam 
ft)  d  tempore  eius,fed  retro 
<~videtttr  poffcdtfe  ,cap.S.nu* 
mer.iQ. 

Maioratus  fucceffor  abinttanti 


E  X. 

mortis  dcfuncii pofidct ,  c.s. 
nu.32, 

Maioratus  fuccejfor  <vtranque 
pojjefsioncm  d  lege  acqttirit, 
etji  occupatam  tnueniat ,  c.s. 
n.39. 

Maioratusaclualis  pojfejforre- 
gularitcr  tuendus  cji  in Jua  pof 
ftone.c.p.n.i  2. 

Maioratus  fuccejfor  ,  qui  pcr 
dcccnnium  permift  <vt 
altus  aEiualem  pojfefsioncm 
occuparet ,  an  ctuilcm  ff)  na- 
turalem  d  lege  translatam 
amittat ,  ft)  tantummodb pc- 
titortum pofstt  intcntare,c.  1 7. 
ntt.27. 

Maioratus  fuccejjori  pojl  trigin- 
ta  annos  remcdium  pcjjejfo- 
rium  non  competit,cap.  1 7.1111- 
mcr.jf. 

Maioratus  in  rcbus  nunquasn 
prxfribens  acquirit   domi- , 
nium  <vtilc>  nec  dircclum ,  c. 
1 7.n.j6. 

Mawraius  pojftfftr  in  <vif*; 
rejfetlu  eitts  quod  fua  intcr- 
ejl ,  maioratus  pojfefsionem 
alteri  tradcre  poteft  ,  non 
tamcn  h*c  traditio  prdiudi- 
cium  infert  fucccjforibus , 
quoad  pojfefstonem  ,  ncc 
quoad proprietatem ,  cap.  1  s. 
num.4. 

Maioratus  <vltimo  pojfcjfore 
mortuo,  an pojfefsio  qtu  ab  co  # 
tradita  fuerat ,  ad  nonpojfef- 
fionem  reducatur  ;  an  <verb 
(,  P°fl 
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pofl  mortem  ccntinuctur  in  eos 
qui  uirtutc  dttl*  tradttioms 
j.oJfcdcratic.i8.n.f. 

tsbfatoratus  bona  quando  feque- 
Jirantur  ,  non  co  quia  inccr- 
tum  Jit  quts  pojsideat ,  non  fe- 
quejiri,  fed  turhwvcl  fpolia 
to  remedia  pojfejforia  compe- 
tunt>c.ip.n.32. 

Maioratus  fucceffor  proptcrtraf 
lationemlegalemno  priuatur 
rcmedijs  d  ture  commum  mdu 
Bis,c.24.n.jS. 

Matoratus  fecundi  elecltone  fa- 
cla,an pofsit  fucceffor  <varta 
rc,{t)  adprimum  redircjt.j  4. 
n.41. 

'Matoratus  tejlamento  ,autcon- 
tratlutnftitutusqucmodo  dtf 

Jcrant.c.j4.n.4S>. 

t^faioratus  an  njacet  per  no  ad- 
implemcntum  condttionis ,  $) 
domtniumtransfcratur  in  Je- 
quentem  ingradu,  cap.jo.nu- 
mer.i.         —  1  

M&icratus  pojfejfbr  quando  non 
paruit  condtttenwus,  domtnm 
ft) pojfcfsto  in  fequentem Juc- 
cejforem  transfertur ,  $)  ideo 
Tenutd  remcdtum proponipo- 
tefttC.jt.n.p. 

^lfaioratns  quando  inflituitur 
ex  <vniuerfa  hxrcditate ,  njcl 
certa porttone ,  iure  futrcdita- 
rio jucccdit primb  <vocatus,  c. 
•  37.n.2s>. 

'tfamoratus  etiam  dicitur  innsi- 
tapfimi  infittutoris;  prdctpue 


E  X. 

cum  irreuocabilis  eo  <znuente 
fuit  effcSius ,  cap.  zynume- 
ro  6. 

^laioratus  fucccfsi*  regulariter 
compettt  iure fanguinis ,  c.26. 
num.20. 

tsWaioratus  fucceffor  non  dicitur 
caperc  alf  tmmedtato  prxdecef 
forcKfed  d primo  inftitutore,  c. 
2*.n.2i. 

Maioratus fuccefforcs  non fucce- 
dunt  Jicut  haredes  ,/ed  Jicut 
cmfanguinci  tcap.2<r.  numero 
22. 

\Maioratus  injirumentum  qua- 

uis  non  producatur ,  Temta 

competit,c.  27.^.4. 
Jn  Maioratus  inflrumcnto  non 

coftfiit  ius  fuccededi»  fcdillud 

tantum  requiritur ,  <vtmaio- 

ratus  titulo  kona pojfejfa  fuif 

Jent,c.27.n.io. 
%Maioraiu potcjl  inducere  <vna 

progcntes ,  $)  conjuctudinem 
—  (ucccdcndi iure  primogcnitu- 

rxyobfqueinjiitutionc  {§)  jun- 

datione3c.27.n.j2. 
Maioratus  inducitur  per  tcilcs 

Qui  deponuntde  immemoria- 

lt£.27.n.\6. 

Maioratum  probandi  modi  qua- 
ms  d  legcTaurt  Jiatuantur, 
non<vidcntur  alij  exclufi,  c. 
27.^.17. 

£x  Maioratu>Quod  ex Jola  tem- 
poris  anttQuitatcconfiat,  Te- 
nuta  proponipoteJltcap.27.nu 
mer.23. 
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'Maioratus  ^vis  ft)  (uhftatia,  (tj 

etus  tnftitutio  non  deriuatur  d 

commijfario,  fedab  eo  quico- 

miJityC.j+.n.Sj. 
Maioratus  ft  non  ftat  d  commif- 

Jario,pro faUohabetur  a  lege, 

c.j+.n.ss.  . 
&iaioratusrvcrbum ,  primoge- 

nium  inducitregutare,c.j+jt. 

89. 

Maioratus  Jemel  translatus  ft) 
radtcatus,non  auccatur  ab  ele 
tlo,etiamft  eius  *voluntas  con 
currat,c.j4.n.02. 

CWawratus  rem  fi  quis  tanquam 
iiberam  <-vendidiJfett  impedtt 
translationem  pojfefstoms  tn 
jcquentem  ingradu  >  licet  non 
impediat  translationcm  domi 
nij,c. 28.^.27. 

Jn  Matoratu  qui  fuccedere  con' 
tcnditjt) translatione  pojfef 
ftonis  intentat ,  an  prdtendere 

debeat  tanqudm  immediatus 
fubftttutus  httius  rvltimipof 
fejfcrisjc.jjM.r.     '  ■•*'» 
'Maioratus propter  deliilu  amit- 
titur,cumpro  mortuo  habea- 
tur  de/mqueSy  tg)  Ttnuta pro? 
pon:potefl,c.j  4.11.24. 
Per  Matoratus  (ccttndi  accepta- 
tionem  <z>acat  primus  tmom- 
patibtlistc.j4.n.2j>$)  js. 
\ZMatoratus  quando<T*acans  dt- 
catur ,  <-vt  aUtoni  Tenuta  m 
C    witapojjcjforts  locuspt,  c.j+ 
nu.jr. 

Maiorat9  an  tpfo  iureyaceiper4 


acceptationem  fecundi/vel  an 

ftt  necefjaria  Jententia  decla- 

ratoria,c.j  4.^.41. 
^Matoratusquando  in^vita^vA 

catyintraquod  tempus  Tenu* 

tain%egto  Senatu proponen- 

daft,c.j  4.^.4/. 
tSUatoratus  potiits  conferuatur 

per  mafctdos,quam  pcrftgmi- 

nasyC.j+.n.ioo, 
^Matoratus  fuccejfor  legis  refje- 

itujemper  efi  certustcum  fne 

fojfefsore  nec  pcr  momentum 

conftfttre  pofstt,c.jj  .n.4. 
^MAIO-BJA  eft  tus  prtci- 

puum  primogentti ,  cap.  1  .nu- 

mer.4. 

MA*HDAT1  naturarcftri* 
Bifsima  efi,c.j4.n.i  1 7. 

Jn  Mandatogeneralt  tantum  ye 
niunt  fpectaliter  exprejfa ,  c. 
j^.n.ijo. 

JnMandato,quantunuis  genera 
le ftt,  tantum  contmentur  qtu 
mandari  queunt ,  cap.j+.  nu. 
ij^ 

'^A^NVTE^TIO  d  iu- 
re  non  eft  cognitatfedDoUeres 
eam  introduxcrunt ,  cap.  1. 
num.71. 

Manutetio    interdiclu  Vtipof 
fidetisjn  idem  coucniunt,  f.i* 
nttm.72. 
Mamtentione  fummarifsime 
iusconfequitwr  t  cap.j  .numc- 
s     ro  7J. 

MASC VL VS  pr*fcrtur  in 
x ;    fucccfsione  Regni  $  aJtcrum 
c  2  matora^ 
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rnaiorj  'tt::m,ex  Hijpanid  con 

fuetuclme>c.S4.n.io2. 
Mafiulo  extante,  foemina  eligipe 

tejl ,  facultate  concejfa  ad  eli- 

gcndum  unum  ex  filijs  njel 

filiabus,c.$4.n.iof. 
MEDIO  LA«N  1  fiatutum 

transferens  poffefsione,  fimile 
efl  legi  4f.Tauri,c.S.n./9. 
Mediolani ftatutu  in  honis  quojf 

fcudaltbus  locum  habct,c.s.n, 
60. 

\ZMELCB1ADES  ,  feu 
Melthiades  Tapa ,  finctlto 
T^omx  conuocato  doBrtnd  Cd- 
ctliani  apprebauit  ,ft)  Dona- 
tipropofitiones  damnautt,cap. 

32.n.96. 

\MEL10^A*ND1  facuL 
tas  d  coniuge  data ,  in  primo 
atlu  perficttur,ab(que  <varia 
ttone}c.j4,n.Si. 

\MEL10\AT10  nsnde 

dicatur.c.i.n.r. 
\ZMelioratione  faffa  matoratus 

titulo ,  fiattm  dominium  ft) 
pojfefsio  transfertur  in  ele- 
tlum  ft)  nommatumtc.34.nu- 
mcr.S2. 

Meltoratio  quando  fit  abfijue 
maioratus  grauamineyex  ele- 
clione  non  tranfit  pojfefsio ,  c. 

34,^.96. 
^MELIOXATVS  ex  eau- 

fa  irreuocabtli  ,  d  die  mortis 

meliorantis  acquirit fru&us, 

cap,s.n.2$. 
^/WO^  non  refiituitur  k 


iudicio  fummarioyCOp.j  .nume 
ro  j. 

Minor  an  refiituatur  in  iudt- 
cio  Tenutd  ,  cap.  7.  nume- 
ro  2f. 

\Mtnoran  rc&ituatur  aduerfus 
lapfum temporis legalis ,c.  7. 
n.26. 

Minor  in  retraSlu  non  refiituitur 
aduerfuslapfumtemporis ,  c. 
ij.n.s. 

Minores  m  Tenuta  ius  fuum  non 
amittunt per  lapfum  fex  men 
Jiumsfedtantum  facultatem 
proponendi  interdidum  poffif 
Jbrium  in  fupremo  Senatu ,  c. 
17.^.4. 

Minoricuiagendo  Carbonianum 
noncompetit\quandoreus  cft, 
Carbonianum  non  interdici- 
tur,c. 3  7.^.36. 
Minor ,  qui  in  pojfefiione  tuetur 
propter  Carbonianum,  an  dc- 
beat  fatifdare ,  cap.  37.  nu- 
Mer.3g. 


MIXTA  *vtrunque fimpUcm 
non  dominatur,  cap.e.numera 

2S. 

nMtxtumtllud prdualet  quodpe 
culiare  nomen  hahet,c.  c.nume 
ro  29. 

'^Mixtum  pojfejforium  nomina- 
tur  ,  quia  iuris  adminicula 
reqmrit  ,  cap.  *.  numcrtf 
30. 

JMixtum  dicitur  iudicium  p*f- 
fejforium  iurifditttonisff.n* 
mer.3u 

MOLl- 
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MOLI*NAE  lapfusadno- 

taturyC.2s.tt.2S. 
MoltM  docirina  declaratur ,  c. 

2S.tl.JJ. 

MO  ME*NT A«NEApof- 
(ejsio,  a  Jurifconfultts  ruoca~ 
tur  tcmporaria,  cap.n.nume 
ro  jp, 

n&fomentanea  poffefsio  non  efi 
fuffciens  ad  acquifttionem 
frucTuumj.ij.n.js. 

<Steomcntaneum  iudicium  dici- 
tur,  ad  differcntiam  petitorij, 
tjuod  cfl  pcrpetuum ,  tbtd.nu- 
mer.jS. 

eslfomentancum,  tjcI  momenta- 
rtum  njctbum>apud  Jurtfeon- 
fuhos  ctiam  repcrttur,  ibid.tm 
mcr.o~o. 

cflfomentaneum  iudicium  quare 
dicaturtc.j  t.n.+. 

In  Momentaneoaclu ,  tjui  femel 
pcrfciturjuffcit  habtlitas  te- 
pore  quo  acqumtur :  fecus  in 
OC~Iucontinuo,cuius  obligatio 
femper  durat^caps^.  numero 

33- 

M 0 i\S  naturalis rultimi pof- 
fefforis anneceffario  requtra- 
tu^tTenutdlocus  fit>c.j+. 
nu.t. 

^iors  apud  lurifconfultos  fcm- 
per  mteliigitur  naturalts  >  nec 
mors  ciuilis  reperttur  apud 
eos :  esi  emm  nomen  Jurijcon* 

t '  fultorum  recentiorum ,  c.j+. 
mtm.j. 

Mors  ciuiiis  non  tquiparatur  na 


turali  ,  nift  in  caftbus  d  Mh 
re  exprefsts,  cap.j4.  nume- 
roj. 

cAnte  Mortem  naturalem  non 
dtcitur  primogenium  asacans, 
c.j+.n.s. 

Adorsciuilts  aqutparatur  natu- 
ralirfuando  mtlttat  eadem  ra 
tto ,  etiam  in  materia  odiofa 
ft)  corrctloria  ,  cap.j+.nu- 
mer.zS. 

^Per  Mortem  uacat  benefcium-, 
per  renuntiationem  nonua* 
cat>  nifi prouifum fuerit  in fa- 
uorem  tllius  cui  renunttatio 
fityc.j4.n.2P. 

Mortis  effeclus  an  ft)  tfuando 
ex  impedtmento  <vel  tncapa- 
citate  fequantux ,  cap.  j<s.nw 
mer.S. 

'Mors  ctutlis  quibus  caftbus  *qui- 
paratur  naturalt,  cap.i6.nu- 


mer.iP. 


9V. 


pulfum  ejtjum potesl  ufica- 
,  pitCi.n.jo. 

*N EPOS  ante legemTaurime 
liorari poteratuiuente  eius pa 
treyC.j+.n.uo. 

*Ncpos  an  eligipofsit  extate filio, 
ft  facultas  dataftt  eligedi  unu 
exfMjsnjclnepot&yC.j+.n.izi. 

*Nepos  no  fucceditin  maioratupa 
trisprdmortm  sfedinmaioratu 
auijpcrreprdftntattonm,c.3s* 
w./7.  . 

t  3  Jn 
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Jn'flI02ILIT  .4 T/S caufa, 
finobdtseamprobauertt  mato 
rttefmmmero ,  fg)  Ftfcalts 
S\egtus  aiiqutbuS  tefitbuspro- 
bct,aclorem  ejfe  plebeium 
ludtum  ex  parte  ilia  <\u&  nohi 
htatem  tangit,  f$J  hacproba- 
tione  non  obfiante,  in  fauorem 
nobdts ftt  pronumiatu ,  an  tuc 
fYtdtBafententiatfuJ.  in  rem 
iudicatam  tranfijt,rcprobet  te 
fies,non  jolum  deponentcs  con- 
tranobt/ttatem,  fed  &)  dum 
deponunt  de  fanguints  macu- 
ia,cs  2.^.48. 

W  OVA  res  dicttur,^)  non  an- 
ttqua,quddoanttqud  altquid 
additur  <vel  detrahitur  ,c7. 
num.ir. 

*NVLL/TAS  pofi  fententia 
Tenutd  an  oppont pofstt,  c.  1 4, 
num.t. 

^Nulittatis  remedium  noncxc/u- 
dtt  lex  qud  prohibet  appcl/a- 

*Nullitas  non  imcrdtcttur  in  ter- 
mims/.*vnicd.  CJidemomen. 
pojf.etf prouocatio  'vettta  fit, 
ibid.n.4. 

'Nuiiitatis  aUegatioproht/fita  esl 
ex  legibus  7{egm  aduerfus  Te 
n*ufcnrentia,ficutab  ea  fup- 
pltcatto,tbid.n.f. 

Nuiiitas  quandoabfolute  prohi- 
bitaefi^no^videtur  prohibiu 
nuiittates  qua  tllico  probari 
>  p^ffunt.nec  etiam  nuliitas  no- 
*     toi  ia,nec  ea  qu*  rejptctt  mrtf- 


ditlioms  defeBum,  ibid.n.o'. 
^Nuliitas  qualifcuque  cxclufa  efi 

ex  lege  Compiiationis}ibid.n.7 
NuIIitas  qu&  prouenit  ex  defetfu 

citatioms ,  excludt  non  potefi; 

cum  turis  naturaitsftt  citatio, 

ibid.n.p. 
"NuQitas  quando  perpetua  efi,op- 

pom  potefi,  non  obfianteiege 

7{egta,ibid.n.io. 
De  Nullttate  ex  defcclu  iurifdi- 

clionisoppontpoteft,fi  inalto 

trtbunali  extra  Confiitum  de 

Tenuta  fit  cognitum,  ibtdem 

n.u. 

De  NuUitate  dict potcfl,quando 
tnbunai  incapax  efi,non  obfia 
te  lege  7{egm,  ibidem,  nu.12. 

VSiulittas  quanuis  opponi  non  pofi 
fit  i  aUegart  tamen  potefi ,  ef- 
fcEiumipfius  fcntentU  ceffa- 
rcycum  diuerfa  remedta  fint, 
c. 1421.18. 


03TlNEi\E  quis  potefi 
ex  caufa  probata,  iicet  non  de 
dutla  JJ>ecialiter,jedgenerali 
ter,c.i6.n.i4. 

OCCVPATJO  aBualtsft) 
infifientia  rerum  maioratus0 
dijiat  in  iure  d  ctutlt  natu- 
ralt  pojjcfstone  d  lege  tt  ansla- 
ta,c.i8n.6. 

Jn  Odtojis,prohtbitio  in principa- 
Ii,noncomprehedtt  acccffor» 
ft) ]  cmcrgensj:.!  $,n.s. 

1* 
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Jn OT^DINIVFS  miittari- 
K  bui,  njelEcclcfi)s  habcntibtis 
•  puritatem  fanguinis ,  anpof- 
fint  produci  iciies  alids  repro- 
b&ti  pcr  fevisiitiam  nobtltta- 
tis,c.j2.n.so. 
OXJG ISN  AL  B  maiorntus 
infirumentumtjuiw^oftendit, 
an  Tcnutam  prdponere  pofstt 
1  c.26.n.i.ff)eyjS'.n.i\. 
Originahs  fcripma  in-  remedio 
pojjcjforio  cxccutiuo  refuiri- 
'   tur,c.26.n.2.  '•■ 
Originatis fcrtptura  ficut  in  boms 
allodialtbus  ft)  hxreditanjs 
rcquiritur  ad  mifistoncm  in 
pojfiefisionem,  eadem  cbfcrtia- 
tiockinbonis  reiiituttoni  ob- 
noxijs,c.26.nS. 
Origtnale  infirumentum  adTe- 
7v.it  am  non  rccjuiriturfedtan 
tumtUudquodfidcmfiactaty 
c.26.n.p. 
Originalis  fcripturafi  lite  finiia 
produccntt  tradatur,  excmplo 
in  lite  manentcian  exemplum 
cx  hoc  cxemplo  traduclum fi- 
dem  fiaciat,  cap.  rt.numcro 
63. 

O  T%J),  diBio,non  dc  <fuacun- 
que  pcrfiona  intclltgttur  in  £ 
4r.  Taurtyficd de  alta fimtlt.c. 

2S.n.26. 
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prehenfione ,  cap.  j/.  numer* 


is. 


T  E  T^VE^IIT^E  non  dici- 
tur,nifimanutentione  ft).ap- 


F ETITJ O  tjuanuis  iuept& 
•  prepopatur  in  Qonjiho  i%egiot 
admittenda  cfi ,  ft)  ad  Tcnu- 
tam  reducenda.cap.i  6.  nunie. 
ro  s.  V.^oi.v.. . 
Tt  tttio  fcmpermiflltgtturficuri* 
dum  limitrstrikttnalis  <~M 
producitiir,c.  1 6.n.9.  21. 
n.6. 

PETITIO  HAE %ET>JTA- 
tis  datur  contra  pofstden- 
tcm  cum  tittilo  rvniucrjali,  c. 
28.11.30.%) 32* 

T L  E*N AXJ  VM  pojfiejfo- 
rium,ordinariumdtcttur:fum 
mariumj^ejfejjorium^rd^ 
narium  numupatur\c.j  /V  rm  • 
mer.jj. 

In  Plenarto  pdjfefiorio  pcrfieil* 
ft) lcgtttmoiprbjbationes  requi 
runttir.c.j  in.jo. 

*p  OE  *N  A  damnationis  inmc- 
taHttmjnort*  *qttiparatur  ,  C. 
j$si  tr —  ~  _ 

Pcena  priuationis  licet  appofita 
fityfiententia  tamcn  dcc/arato 
ria  requiritur,  cap.jo~.n.u. 

POSSESSIO  transjertur 
etiam  tcrtio  pofisidcnte  \  citm 
duoinfolidum  non  pofisidcant, 

T.//.*.J/. 
PoJfefsioamu\latur,(\itando  dc- 
cernitur  feo.uefiratto,ci  i.n.i  2. 
■Tojficfsio  apprchcnfa  propria  ai* 
horitaie ,  non  tmpedtt  fe<juc- 
• v  ftrationem,c.  1  i.n.  1*.  •  v 

'    '  i  ±  Mef- 
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Pojfefsio  auando  in  fcQueiirem 
transferaturjc.io.n.42. 

Pojfcfsio  retrotrahitur  ad  morte 
n/ltimi  pojfcfforisjcap.  lo.nu. 
38. 

Pojfefsio  in  Quibus  cafibus  njacas 

dicaturic./o.n.j7* 
Pojfcfsio  transfcrtur  etiamin  ab 
Jcntcm     tgnorantcm  tc.  10. 
.  n.31* 

*ToJfefsto  in  maioratibus  non  ua 
catjtccin  pcndcnti  ejfepotefi, 
c.io.n.30. 

Pojfcfsio fipropria  authoritatc  oc 
cupetur,  prdfumptio  rcjultat 
quoad  Ittcm  principalem,cap. 
io.n.23. 

Pojfefsio fex  mcnftumfufficit/vt 
fenutd  locus  nonfiticap.io.n. 

Pojfefsio facilius  retincturqudm 
dc  nouo  acQuiritur,cap.p.  nu. 

13.$}  1+ 
Pojfefsio  ficla  nonprdbet  rcmc- 
diumr* 
mcr.12. 

Pojfefsio  fcmper  iufia  ff)  ciuilis 

intclligitur>cap.t.n./3* 
rPoffefsio  ciutlis  ftf  naturalis, 
(jux  transfertur  m fucccfforcm 
maioratus/vcra  efi^./.nume 
r»  j. 

Pojfefsionaturalis ftf  corporalis 

idcmfmtic.i.n./S. 
Pojfefsto  a&ualts  non  transfert 
\  fruclusnonnatos,cap.s.nume 
rot. 


num./p. 
Pojfefsiotransferturper  conslitu 
tumft)  precariumjcap.+.nu- 
mer.3. 

Pojfefsio  ciuilis  qud fit,  cap.  t  .nu- 
mer.60. 

Pojfefswcontinuaturin  fuccejfo-. 

rem  maioratus  cu  omni  qua- 

litateic.SM.4t. 
Pojfejsio  naturaUs  nancifcitur 

pcr  Tenutam ,  cap.  1.  numero 

61. 

Poffcfsio  d  tcrtio  occupata  non 
transfertur  in  hdrcdem  <vir- 
tute fiatuti,cap.s.n./  7 . 

Pojfefsto  naturalis  mftitia  caret, 
c.i.n.67. 

Poffefsio  ciuilis  naturalis  ah 
inftantimortis  transfertur  in 
werumfuccejforem,  cap.io.n. 
20. 

Pojfefsio  ciuilis  cfl  mixta  cum  do 

miniof.i.n.70. 
Pojfcjsiolcgalis  Jemper  eft  prior. 

^tne^.TOTn.22 . 

Pojfcfsio  ciudifsim*  aua  dicatur, 
natiua  dattua,  ff)  artificialts, 
$)  qud  fit  plufiudm  ciutlis, 
f$)  qud  naturaltfiima^c.i.nu' 
mcr.74. 

ToJfc  fsionatHraUs  >vcrcac pro- 
prie  non  cfi  poffefsio,  cap.t.rm 
mer.76. 

Hoffcfsto  naturalis  pro  iniufta 
pojfefsioneaccipitmjcap.i.fm 
mer.77.  j***^ 

Pofcfsic  naturaiis  $/  cimlis  d# 
ferunt,  c.  1  ,n.7s.  — 
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Pojfefsione  qui  abutitur,  eam  non 

confcruat,c.  /o.n.2/. 
Pojfefsionis Jpecies  du& funtfa&i 

ft) }  iuriSyC.tJi.So. 
Pojfcfsionis  ciutlis  ft)  naturalis 

difcrmen}c.i ,n.j  t. 
Tojffejsionis  transferendd  modus 

fi&us  esl  ,  licet  poffcfsto  poft- 

qudm  eft  traslatajtt  n>cra,c. 

g.n.j. 

Pojfcjsionisciuilis  translatio  abf 
que  naturali  fuffcit  ad  fru- 
cluum  acquijitioncm ,  cap.  $. 
nj6. 

Tojfejsionis  detentor  ius  qudfitu 
habet  ex fola  detentatione  ,  c . 
s>.n.2j. 

In  Poffefsione  ^viclo,  de  iure  com 
muni  ft)  Ttyio  ius proprieta- 
tis  refcruabaturjap.ii.numc 
roiP. 

Poffefstoquandonon  eftmomen- 
tanea,appellabilis  eftt  cap.n. 
n.44. 

Pojfcjsio  quando  cum  ftutlibus 
proponitur,dua  fune  aSliones, 
rvnaderejoliaucrodc  fru- 
Bibus,c.ij.n.t>. 

Poffcjsionis  ejfcclus  eft Jrutluum 
acquifitio,c.  ij.n.22. 

Pojfefsionem  quando  lex  tranf 
fcrt ,  etiam  fruBus  tranferre 
rvtdetur,cap.ij.n.2j. 

Pojfefsionis  {£?  fruBuum  cadem 
ratio  habetur  ex-iure  2(egietc$ 

jjjn.jt. 
Pojfefsio  etiam  ciuilts  fuffciens 
eftadfruBuum  acqutjitionc, 


cap.1jM.42. 
Pojfcfsionemmomentancam  qui 
obtinetpcr fintentiam,d  tem- 
pore  fententia  incipit  pofiide- 
re.  rn  Tenuta  <vero  non  confer 
turpojfefsio  a  tempore finten* 
eujeddtempere  mortisulti 
mi  pojfejforts  maioratustc.ij. 
n.44. 

Pojfefsionem  non  confert  fupremu 
Confilium  ,jicut  incMcns  in- 
terdtBis  euenit,Jed  folumpro 
nuntiat,in  quem  lex  pradtBa 
pojfefsioncm  trdftulerit.c.  ij. 
n.4/. 

Pojfejsio  non  poteft  in  Vnum  traf 
ferri,$  fruBus  in  alium ,  ra- 
tioncvnionis,cap.tj.  numcro 

4*. 

Poffcfsioquandod  legeuel  fia- 
tuto  transfertur  in  htredem  ip 
fo  iurejnteliigitur  de  wero  Cs 
rede;alioqui  ingrejfus poftef 
Jionis,nulItus  momentieft,  nec 
frticluum perceptionem  indu- 

cit*c.JJ'*-sO' 
Poffcfsio  ft) fiuBus  eiujdenatu- 

rd  Jitnt  in  materia  Tenuu ,  c. 

ij.n.*$. 
ln  pojfefsioncm  beneftcij  mitten- 

dus  eftqui  titulum  habetjcap. 

i^.n.tp. 
Pofftfiio  momentaria  qua Jit,  f%) 

qud  temporaria,cap.i/.  numc 

ro  io. 

Pojfeftio  ciuilis  amittitur per  obli 
uionem  decennij ,  fj)  naturali 
iun?itur,c.i7-n.2  6. 
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Pojfefsiociutlis  ft)  naturaltsom- 
nino  feparata  eji  ab  atiuah 
pcjfc-fstone  ft)  mftsientia  reit 

C.jy.n.2p. 

Pojfefsto  atluaiis  *vacans  dici- 
tUr \quande bona  apud  feque- 
ftrum  ftmt,c.j  p.n.j. 

P-ojfefsio  aElualis  confideratur 
qucad  lapfim  fex  menfium, 
ft)mn  legaiis  translatio,c.  i9. 
n.r.ftja. 

Poffcfsio  ciuiiis  an  rttineatur, 
quandodeftcit  aBualis  ft)ccr 
ptnrahs\ft)  ctonucrjo,c.  jp.nu 
mcr.12. 

Pcjft  fiioauilis  ft)  naturaiis  a- 
pud^nuejfepoteJi,fp'aciua 
lis  occupatioapud altumjt.i 9 
n.is. 

Tojfefiio  ab  alio  cccupata  poji  fi 
queflrationem,nulltus  momen 
ticfl ,  ftf  adnon  poffefsionem 
reduciturtC.ip.ru  22. 

PoJJefsioacquiftta  legis  minisie- 
rio,  cofdcrrti)abttiffi€iM\,w.  fi 
aUuaittcr  acqutfita  ejjet,cap. 
2o.n.  14. 

Pojfcfsio  qu<c  non  durat,  non  attc 
dttttr,c.2^.n.i^. 

Tojfeftto  quando  transfcrtur<x 
.  n>ifiatuti ,  quijemci  aBu  ca 
acquijiuit,remedtum  adipifcc 
j      dd  non  potesi  proponcre,fi p*f 
fefsioncm  amijcrit.aiiud^ve- 
ro  Jiatutum  eji  inmaioratus 
fucccfsione:ft)qu<t fit  ratio  dif 
fertntMyC.24.n.22. 

'Pojfefsio  naturajis  exftatutQ  npn 


tramfcrtur  in  h*rcdcm,etiam 
pcr  ftCtJonem,c. 24.11.2  f. 

Poffefsto  apprehenfa  ex  ediBo  di 
ut  Hadriant,noua  eft,  ft)  non 
*vetus,  quet  apud  dcfunBunV 
futt>c.2<>.n.3<f'  ■ 

Pcjjefsio  cx  exterorum  slatutis 
continuatu  rde  dcfunBo  m  ftJt 
.  redtm,c.26.n.js>. 

Polfcfsio  eadem  cx  conjuetudinc, 
ftfftatuto  cxtcroru  tranfmit> 
tttur  ,  qtu  apud  defunBum 
fuit,  ft)  ncn  noua/:ap.  26.  nu- 


mcr.40. 


Pajfcfsio  cadem  exleoc^f.non  co 
tinuatur  de  jnortuo  in  fequen  - 
tem  ingradu,fcd  alia  noua,  di 
uerfa  ft)  dislincla ,  ft)  non 
<uetus,qux  apud  defuntlum 
eratj.26.n.4\. 

ToJJefsio  d  tertio  occupata  an 
transfcratur  ex Jiatuto ,  $)  co 
fuctudinc  cxtcrorum,  c.2<s.n:4 
mcr.f^. 

Tvffvftfo  non  tTaiur  teslamcnti 


(cripturam  no  ojicndenti,  qua 
quam  tesiibusfe  cjfe  legitim* 
hxredcm  probct,cap.2  7 .  nume 
-    ro  1. 

Poffefio  in  h<eredem  transfundi- 
tur  ex fiatutis  cxterorum ,  ft) 
exccutiuumremcdium  compc 
tit,abfque  aliqua fcriptura,c. 

•  27.^.24. 

Poffefsio  tantitm  ciuilis  transfer- 
turexftatuto  ft)  confuetudt- 
ne  exterorum :  ex  lege  nitro 
faurinenfl  ciutlis  $i.  tiatu- 

ratis. 
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raliSiCdp.27.mm.2r. 
Pojfefsto  ciutits  ft)  naturalis  traf 
jtrturin  yerum  fuccefforem, 
etiam  tertw pofsidcnte,c.2S. 
nu.t. 

Pojfefsio  retrahitur  a  pojfejforc, 
fi  res  altcnctur  fmc  decrcto  ,  c . 

28J1.10. 

Pojfefsionis  d  lege  transiau  conti 
nuatto  non  tmpeditur  ex  alte- 
rius  a&ualt  poj?efsione,quan- 
uts  per  longum  tempus  in  ca 
Jtetcries.i7.n.jj. 

Tfljfcfsionis  continuationes  du& 
dantur.altaturis,  ft)  aita  fa- 
Eii,c.is.n.if. 

Pojfefsionis  commoda  magn*  con 
ftderatioms  funt  ,cap.2ojiu. 
mer.7. 

ToJJefsionisrvia  ordinaria  femcl 
clc&ajiullatcnus  redtripotejl 
adtudtcium  fummarmm  $) 
executiuum  Tcnutdt  ,cap.  22. 
n.t. 

Pojfefsionem  rei  mca  ft  alius  ha- 
beat ,  an  cohdicafn  eamub  eo 
qut  fur  non  eji,  cap.  1  S.numero 

13- 

Pojfcfsionem  quando  iudex  in  fe 
aduocat ,  ettam  litigatoribus 
non  cuatis poteji '  id  facere ,  c. 
jpn.21. 

Pojl  PoJJefsionemab  h&rede  occu 
pata  "virtute  fiatuti  ,/iab  ea 
cadatjOn  ad  ftatuttbenepciu 
iterum  admittatur,cap.2^.nu 
mer.j. 

Jn  Pjjfejsioncm  benefcio  dimffa 

t 


driant  femcl mijfus,an  (t)qua 
do,ft  ab  ca  cadat,pofsit  tteri 
rvtiprxdtEto  benejicto,c.24  .n. 

u.ft)  >6> 
siA  Pojfefsione  maioratus  deie- 
[ius,iteru  legalt  benefcio  gau 
dety  ft)  Tenutam  tntentare po 
tesl,  dummodo  td  fatmtra 
fex  menfes  d  prima poffefsio- 
nc  computandosjcap.24.numc 
ro  1 2. 

PoJJejsione  bonoru  maioratus  aui 
petity  folum  prMendcre  debet 
fuccedere  taqud  cdfanguineus, 
quanuts  hxres  ^vlttmtpejjejfo 
ris  non ftt.poteritfyft  tnfittua 
tur ,  hdtredttatem  repudtare, 
maioratum  ^vero  agnofcere,c. 
2<f.n.2/. 

*Ad  Poffefsionem  amittendam, 
fuj fictt  ammus  eam  amttten- 
dt,cs2S.n.j7. 

Pojfefsto  ciutiis  ft)  naturalis  an 
transfetatur  tn  a>erum  mato- 
rattts  fuccejforcm ,  ettam  con- 
tra  terttum  cum  tituio ,  <juan~ 

do  injiitutor  maioratus  hoc 
prouidit,c.  2S.n.+S. 
PoJJefsioncm  tradere  non  potefi, 
qui  non  potcfi  admimfirare, 

C2S.n-4P. 

Pojfefstonts  trasiatio  impeditur, 
cum  defctt  animus  ft)  intelie- 
Eiustc.2S.n.fo. 

tAd pojfefstoms  mifsionem  requi 
rtturjigura  Qt)  tnffreclio  tnflt- 
tutionis%nec fuffictt  impltcita 
$)  comeUutata  jubfittutto, 
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tap.29.mm.-). 
PoJJe(sio  htredttatis  non  datur 
ei  qui  non  oHendtt Jcnpturam 
teslamcntt,quanuts  probet  fe 
ejfe  legttimum  hdredem,  cap. 
2P.n.S. 

Pojfefsio  qu*  ex  lege  Tauri  in  <~uo 
catos  transfertur ,  non  auclli- 
tur  ab  ets ,  nift  in  tudtcto  pro~ 
prietatiSjC.so.n.iC 
Pojfefsionem  bonorum  ex  ediclo 
dtui  Hadnant,  non  tmpcdit 
k     cbieclio  aduerjus  teiiam  eiu, 
V     tefiatoremfvci  hdredem: 
qtu  fit  ratiu,  cap.jo.numero 

De  Pojfefsione  plena  ft  docetur, 
plena  requmtur  ptobatwf.3 1 
nu.36. 

Inter  Pojfefsione  proprietate 
diuerfttas  consittuttur ,  c.  32. 
m.m.c. 

Tojfcjsio  qud  transfcrtur  in  fe- 
quentem  fuccejforem ,  non  no- 


ua 


trnmct 


[*     qudpenes  defuniiumerat  %c. 

33^.13- 
PoJJeJsio  rvltimi  pojfejforis ft  ne- 
gatur,mhiltjiquod  in  fequen 
<      tem  transferrt  poJstt,c.ss. »«- 
mer.t+. 

Pojfefsio  non  abdicatur  ab  <v/ti- 
jnopojfejfore,etfitpfe  tnuita 
alij  trautderit,  cap.  S3.nume~ 
ro  21. 

'  Pvjfc fsionem  qudex  lege  4/  Jra f 
ftxtur/venus  esi,  nouam,  ft) 
dijlinftam  ejfe  d  pofjcfstone 


uit'tmipoJfejforis,cap.3s 
mcr.44. 

Pojfefsioms  atiualis  fubjiantta 
fg)  tffeclus  mortuo  pojfejfore 
fmtur,c.ss-n  46. 

Pojfefsio  qud  ex ftatuto  transftK 
tur  in  hdredem,eadem  eji  qua 
defunUus  habebat,  <\uta  eade 
perfona  cum  defuntlo  esl,cap. 
33M.4P. 

Pojfefsio  tn  ignorantem  transfer- 
tur,c. 3  4.^.30. 

Pojfefsto  fecundt  benefcij  debct 
adtpifci,  *Vt  uacet  prtmum,c: 

34*1.40. 
Pojfefsw  ne  -vacet  ,eatransfer- 
tur  eleclionefatla,^)  ius  qud 
rttur  cleclo.i/ariari  itaj^  nc- 
quit,c. 34*1.^0. 
Pojfefsio  ciutlts  gjnataralistraf 
fertur  quoque  tn primum  nomi 
natum  ad  maioratum » c.  34. 
num.ps. 
Poffefsio  mawratus,mortuo<vlti 
 rmfpojfejptejn  fequentem  m 


gradu  transjertur  legis  mini- 
Jierto,quauuts  mjans  jitfurio 
fus ,  abjens,  tgnorans ,  ft)  in 
\  <vtero,c.3S.n»t. 
Pojfefsto  quando  ex  legali  proui- 
jione  transjertur ,  nec  ad  cam 
acqtnredam  requirattur  ac~i* 
.  -  acqmrentts,non  eji  necejjaria 
fcientia  tllius ,  tn  quem  tranf- 
JerturJc.3s.num.2. 
Pojfefsto  iegts  Taurinenjis  dati- 
ua  esl  legts faclo,^)  non  howt 
;     nts ,  eji^  realis  g)  <v*ra  pof- 

jejsij, 
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fw,cap-js  num.j. 
Pojfefsio  tjud  transfertur,  abftjue 
ulla  diminuttone  transfundt- 
turjtcet  dtucrfajit  ab  ea  tjux 
penes  dejunclum futt,  c.jj  ,nu 
mer.20. 

Pojfcfsto  magis  eft facli,quam  iu 

risyc.jf.n.2/. 
Pojfefsto  exlege  +s .  Tauri ,  iuris 

potius,<juam jatli  eft,  cap  ,js. 
num.22. 
Tojfejsto  qud  trdnsfcrturtan  ea- 

dtm ft  ,  quam  habebat  rulti- 

mus  pojjejfor-^an^vcro  dtuer- 

fa,c  js.n.26. 
Pojjefsto  qud  transfcrtur  ex  fla- 

tuto,  rcquirit  uoluntatcm  ac- 

quirentts,c.js.n.2S. 
Pojfeftto  ctutlts  tantum  ex  ftatu- 

to     confuetudtne  exterorum 

transjcrtur  jionucro  natura- 

UsyC.js.n.29. 
POSSESSOj\  tv.cndus  eft 

in  fua pojjefstone,ettamft  uia 

lenter  pofstdcat ,  qtj  <juia.  n.e- 

tum  intu[ttyC.9.mr- 
Pc JJeJJor  legtttmus tutndus eft  in 

fua  poJfefstone,Tcnutd  tnterdi 

Uo  pendentc  ,cap.  10.  numc- 

ro  1. 

cPoJJcJfor  aciualis  manutcncdus 
cjitfc)  ad  fequeftrationcmnon 
deucmcndum ,  cap.  io*numc- 
ro  s. 

rPoJJcffor  aflualis  Jpoliadus  non 
efi;  ftcontra  fiat  tattcnta- 
tum  locum  habec ,  cap.  1  o.nu- 
mcr.o. 


Pojfeffor  reiin  quocunrjue  litis fta 
tu  fe  opponat,audtedus  eft,  qJ 
ittt  fuperJededum,cap.2o.  nu- 
mer.tj. 

PoJJcJfot  tniuftus  gradum  non  Jk 
cittc.jj.n  J2. 

Toffejfor  ultimus  <ucre  \Ue  cs7, 
quiiufte  ft)  autlttcr  pojfedtt, 
c-3J-n.4j. 

rPofteffot  <i>lttmus ft  in  uttajbo- 
norum  prtmogenij  pojjefstone 
alij  tradtdcrtttan  utuentc  <~ol 
timo poffejjore ,pofsit  tntenta- 
riremcdtum  Tenut<c,c.j^.nu- 
mer.z. 

'Pojfejfor  maioratus  quauis poft 
mortem  tantumtematur  refti 
tuerc,inhabtiis  tame  ejjeclus, 
ftatim  rcfittuitscap.j4.numc 
ro  tp. 

Poffejsor  cjuando  <-onumex  pri- 
mogenijs  incompatibtltbvs  no 
clcgcritjnoncri  debety^vfuni* 
eltgat :  <juo  cafu  terminus  ar- 
Litrcrtus  esl  ,cap.  j^.numero 
44- 

PoJJcJfori  <juod  minus  onerofum 
ftt,  fcmper  eltgcre  dcbemus ,  c, 
un.24. 

'PoJfeJJoris  ultimifigura  non  efl 
attendenda,  fed  <z>era  fucccf- 

.  fto  a  maioratus prouentens  tn- 
ftttuttoneic.jj.n.2S. 

Pofjcfforem  iuris  lextjucm  confti 
tuerc poteft,  fg)  tn  eum  ciuilcm 
ff}  naturalem  poffefsioncm 
transferre :  cum  tamen  fa£li 
poffcjforem  conftituerc  ncquit, 

cap. 


Digitized  byfcoogle 


I  N  D  E  X. 

cap.is.num.7.  fummarifsimo  noappellatur. 

PO  S S ES S  Ot\J  A    caufa  c.u.n.9. 

perfe  ^mpta,  crat  momenta-  Pojfcjjorium  diui  Hadridni  mul 

nea^uando  ^vcro  contmebat  tum  dijftrt  dpojfejforio  Tenu 

Jententia  jrucluumcondena-  Uf.i+n.ji. 

ttonem,erat  mixta,  $)  ratto-  Pojfsjjorium  omne potesldtci  in- 

neadmixtionis  prouocart  po-  terlocutorium  momenta- 

tcrat,c.i3.n^.  ncum,c.u.n.22. 

Pojfejforia  omnia  remcdia poteft  Poffejjortum  remedium  fttmma- 

proponerc  ^vcrus  juccejjor  ma  rtfsimum  *vi  ftatuti  ft)  con- 

toratusrfuanuis  non  apprehe-  Juetudinisjam ftriptis,qudm 

dertt  pojjefsionem ,  auuerjus  legittmis  haredtbus  compctit, 

tertiumaclualempojfejforcm  c.2  7.^20: 

c2.rr.23.  Pojfejforiumflatutiff)  confuctu 

rPojfetforia  remcdia  ad  quem  ef  dinis  mcru  esl  ,Jicut  edicTum 

.    ftclum  induSla  juermt ,  c.  r.  diui  JJadriam ,  cap.30.nume- 

mm.io,   ™  43» 

Pojfcjforia  duo  in  iure  consTauu-  Poffejforium  Tenuu  cx  iure  no- 

turf*3i.n.s.*  mfsimoprima  fententia ftni- 

Pvjfejforium  iudicium  non  infert  tur,ab faucvlla prouocationc, 

f/cnum praiudtcium,  fcd repa  tjj  proprietas  remittitur  ad 

rabtle  m  iudicioproprietatts,  7{egia  Pr<etoria,cap.i  2.nttme 

c.a.n.ig.  ro  13. 

Tojfejforio  agerc,  confultius  cft,  Ad  Pojfejforium  Tcmu  ex  iur& 

tjttanyictuariaj.x  n.tii^j)  c   utm*ft*rr*+  xr&ogmta  dics  pr&- 

3j.n.f2.  Jiantur,c.i  2,n.t+> 

ln pojjejforio  cur prouocatio  dene  Pojfejfonum  ordinarium  eft ,  m 

getur,ci2.n.3o.  quo  iurts  ordtne  fcruato  procc* 

Jn  PoJJeJforio  iuris  communis,fi-  dttur,$)  quia  plenum  $)  pcr* 

dem  fsio praslatttr  de  re  resTt-  pctuum prtiudtcium  infcrt  in 

tucnda  cum  fruElibus :  Jecus  tudicio pojfejforio,  cap.3 1 .nu- 

•     rrjeroinpoffejforioTcnuujbi  mcr.C 

dem,n.33-  Poffejforium  iudicium  praparato 

ln  Pojfefforijs  iudicijs,  cxtra  Te-  rtum  dijfcrt  a  iudicio  pltnam 

nutam,cxccutio  non ftt  akjque  poJJeftorio  ,  cap.  3 1 .  numero 

ftdetujjoribus  ,cap.i2.mme-  26. 

roJ7-  Pojfefforium  fummarium  cx  «*-' 

rA  PoJJcJfario  extraordmarip  $)  tura  plcnarij  iudicij  ejijmeo 
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pUnt  (fj  pcrfecle  probaride- 
beatyC.3  i.n.32. 

ln  Pojfejforio  Tenutdan  requi- 
rantur  plend  legittmd pro- 
bationes  %ft)  cum  qua  dtfitn- 
Btonetc.j  i.n.jj. 

ln  Poffefforto  Tcnutd,cumiuris 
Jit,omnes  exceptiones  admittu 
tur ,  quanuis  concernant pr§- 
prietatem  ,  cap.  32.  numero 
3*. 

TOSSl  DE7{E,  ftjtnpof 

fefstonc  cffc,dijferunt »  cap.}. 

num.12. 
Vofsiderc,altud  efi,aliud,  in  pof 

fefstone  ejfe ,  cap.  lo.numcro 

12. 

Pofstdcre  duo  in folidu  nequeunt, 

c.io.n.13. 
Tofstdere  tncipit  ^verus fucceffor 

a  dtc  mortis,non  d  die  fcntcn- 

tid,c.i3.n.2t. 
P0TE<NT1A  tejiandiprius 
probari  debet  ,qudm  tra&e- 

tur  depetitionebdredttatis,  c% 

30.^.30. 
POTENTIVS  attenditur, 

quando  aliquid poteji  iudica- 

rt  Juundum  minuspotens,  f§) 

magis  potens ,  cap.  7 .  nume~ 

ro  \  6. 

P  0  TE  S  T,  rverbum ,  non  in- 
ductt  necefsitatcm,niji  refcra- 
tur  ad  bdrcdemtap.34.nume 
ros*. 

POTESTAS  tfrvoluntas 
tn  omnt  aclu  csl  neceffana ,  c. 
3o.n.2fi. 


P%JECEPTlO  quidftt, 
c.i.n.6. 

P\AE  FECTI  Prdtorio fen 
tetia  exequcbatur  Jupplicatto 
nc  non  obfiante%cap.s  .numero 
19. 

PrdfcCTt  Prdtorio  fententia  <~u- 
nam  duntaxat pattebatur  fup 
pitcationem  ,  cap.  /.  numero 

20. 

P\AE1VD1C1VM  fc- 
quenti  in  gradu  non  tnfcrtur 
ex  culpa  tUtus  auiprimo  fucce 
dere  debcbat ,  cap.  1  ? .  numcro 

T^AESCKJPTIO  longi 
temporis  aducrfus  minorem 
currere  non  poteji,  c.17  .numc- 
ro  19. 

PrdJcriptio  omnis  aduerfus  mino «' 
rem  copleripotefi,ft  cum  prd* 
deceffore  cceperat,  c.17.  nume- 
ro2o. 

Prdjcriptio  conuentionalis  fitnce 
pertt  contra  maiorem ,  contra 
minortm  currere  Qjpcrjici  po 
tcfi ,  abjque  ff>e  refiituttonis, 
c.t7.n.2i. 

Prdfiriptio  legalis  fi  inceperit 
aduerfus  maiorem,potefl com 
pleri  contra  mtnorem;  "m  inte- 
grumtamen  rejiitmtur,  c  17. 
nurh.22. 

Prdjcriptio  longifsimi  temporis 
potejitmipcre  cotrapuberem, 
cumjfetamen  refittuttonis,  c. 
n.n.23. 

Prdfcriptio  fcx  menjium  in  Tenu 
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tajncipit  pcrfcitur  contra 
mtnortm,impuberem,tnfantc ', 
eum  <]ut  m  njtero  cjt ,  abf 

que  refitutwnts  auxilio,  c.  /  7  • 

n.24. 

Pr&fcriptw  impeditur,  etft  folim 
retmeatur  pojfefsio  ctudts,qua 
uts  naturalis  jit  apud  alium, 
c.i7.n.32. 

Prtfaiptw  lcngifstma  abfque  pof 
Jcptone  locum  habet,cum  con- 
traaclwncm  prxfcribi  popit, 
Iicet  non prafcribatur  mawra 
tus,c.i  7.11.3  4. 

P  i\AE  TE  "NSOT^  <vt  auis 
dicatur,  fuffcit  qudtbct  color, 
abfquc  tmdo  ft)  caufa  legiti- 
mas.2s.11.24.. 

Pr\AETE'RJTlO  matris 
pro  exhtrcdationc  habetur,  c. 
J7.IH.4. 

Pr\AEVE*NT10  noncau- 
fatur  nifi  d  ciiattone  ,c .  1 2  .nu- 
mcr.df. 

Pt\E  Cl       HJ  tl    Yftiyrtnx  vfc 

tura/ts pojjcfeio,  g)  transfer- 
turctuilis,c.i.n.j4. 
rP?JMOGE<NlVM,  ha 

rcditas  ncn  dicitur,c  *  $  f  *$2l4  ^fiC 
10  26. 

Trtmo^cniunwvidc  Maiorarus. 

PIJVILEGIVM  quan- 
doffeciale  cf,  ftj  in  derogatio 
nem  iuris,non  cgreditur  pcrfo 
nam  ft)  dtgnitattm  tlltuscui 
delegatur ,  licctalta  dignitas 
ei fimihs ft ,  cap.  jfi.  numcro 

.  ■ 


E  X, 

PHpXATJO  qu^adanimu 
rcducitur,dtbet  omnino  carere 
ajpclu  njcritati  cotttrarto  ,c. 

3  2.n.77> 
Prcbationem  liqitidam  quando 
Icx  requiritjuffictt  illa  qudfit 
pcr  IcgitimasconieSluras,cap. 

29.U.2I. 

Pi  cbationes fatla  in  Tcnutafidc 
non  faciunt  in  proprictatc ,  c. 
32.11.1. 

Prcbationcsfa&din  iudicio  pof- 
fcfforw  fummartfsimo,nonpro 
fcif.nt  tn  iudicio  pojfefforio 
plcnario,c.32.n.S. 

Pt  obattoncsfacl<etn  proprietatc, 
nthtl profunt  m  iudtcw  poffef- 
forio,c.32.n.fi. 

Pi  cbationes  faElas  cx  partium 
ccnfefsicnibus,  reprobatas  pcr 
Jcntcntiam  pojjejjortj  mane- 
ie>dtfcndttur,cap.32.nu.3o. 

Probatwncs  Tcnutdt  in  iudiciopro 
prietatis produci  poffunt,  etia 
.akrtA^mr-utSims fmitjtcund** 
rvcrwrem  op;ntene,c,3  2.njfi. 

Probatw fifccundnm  ius  non  rcci 
pttur ,  aufertur  ius  qudfitum 
aduerfus  turis praccpta,  c.32. 
n.rs. 

Ex  Probatione  qualicunquc  ani* 
mustnfiruttur,  cap.32-n.78. 

Probattones  ncn  admittuntur  1 0- 
tra  rem  iudtcatam,niftpet  co- 
fefsvonempartis,c.32.nu.io. 

Probatwncs  funt  arbitrarU,pr&- 
ferttm  in caufanobtlttatts Jt) 
puritatisfanguinis,c.jt<*'-7*. 

Prcba- 
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Probationes  extinSId  (jtf  reproba 
Uper  fentcntiamjterumfufii 
Y    tart  non pofunttcap.j  2  .nume 
ro  8x. 

P\OQLAMA  intcrucnire 

.  dcbet  lococitationistquandoli 
,  tigatorucitationenonejt  opust 
njel  ignorctur  quis  Jit  citan- 
dus>c.i9ji..2T* 

P  %J)FESS  VS  non  reuocat 
maioratum tquanuis  rcuoca- 
tio  pcrmifajit  cinjfouc  ad 
mortcmtC.j4M.20. 

P^pBl-BlTA  mulicr  d 
fucce(sionchdrcditatis,ft  nup- 
fcrit  cxterotnon  priuatur  hxre 
ditdtejnqua  idm  fucceferdt, 
ctiamft  ci  nubat ,  cap.j4.nu- 
mer.p. 

Ptohibitio  inftitutoristtam  inpro 
prietaterfudm  in  pofefsione, 
quid  opcrefur  ,cap.  zs.num. 
sj. 

Prohibitum  <vna  <viatalia pcr  in 
dircEtum  non  ccnfctur permif 
fumic.2j.n.2f.  v***y 

Prohibitus  cx  contraElu  Jibi  ac- 
quircrc  domimum ,  acquirc- 
rc  pofefstoncm  non  cH  pro- 

L    hibitus  ,  cap.  28.  numcro 

P  rohibitus  fuccedcrc ,  non  njidc- 
tur prohibttus  fuccefsionemco 
tinuaretc.j4.n.7. 
Pt\pWVMTIATIO  im- 
pliciia  non  minus  tranpt  in 
rcmiudtcatam^qudmexplici 
Utf.iiJt.tJf. 


E  X. 

PXJDPTVETAS  etft  ftt 
"  admixta  in  iudicio  pojiefo- 
rto  1  de  ea  non  requiritur 
exaffa probatiotcap.6.nume- 
mer.17. 

Troprittas  intelligitur  refcrua- 
ta  conditionaittcr,cap.i 2.nu 
mcr.p7. 

Proprietas  cui  obtlat ,  non  poteft 
obtinercinpojfejjorio  Tenut*, 
cap.jo.numcr.40. 

Proprictatis  cognitio  quando  om- 
nino  cejfat ,  dtfmditur  con- 
tra  Salicetumtappellaripefe 
dfcntentiapofeforia  quauis 
ab  ea  <vetita  appeUatioftt ,  c. 
12.nu.p8. 

Proprictatiscognitio  quandodif- 
fcrtur  ,  non  fupplicatur , 
ctiamft  exdtlationegrauctn- 
tommodum  Ittigatorum  rcful- 
tcttc.i2.n.9p.  • 

Proprictatis  ius  poteftprobariex 
inlrinfccis  etiam  probationi- 
l>ustc.jj.n.jj. 

P  XJ)  VI WC  /  Aquandd  adij 
citur  7(cgnoigubernaturJec.u» 
du  leges  HIt92(egnitc.jP.n.2p. 

Prouincia  qud  altcri  adiungitur, 
quib9  legibus gubernetur tJuist  • 
an  njcro  illius  Prouincut  cum 
qua  <-uniturtc.jp.n.j2. 

PllpXlAflOTH,  <verbumtin 
maioratuummateria  ad  fuc- 
ccforemlcgitimumpotius  rc- 
firturtc.27.n.27. 

fROXlMlTAS  quanuis 

V  ab  <vltimo  pofeforc  regulc- 
d  tur, 


1  R:P 

tur  }cut tamcn  tnfi utoris  con- 
.  jauJuineus  nofnfuccedereno 

potesliC.z6n.23' 
Prox<mitas  regulatur  abelctto, 
eifi  moriacur  ante  aEtualem 
.  apprehenfwncm>c.34>n.s>3> 
PV.P JLLVS  inpoj/ejstonem 
bonorummaioratus  mijfus  d 
iudiceinferiarifan  deCarbo- 
niano  iniudrcio  Tenutdcxcipe 
re  pofsitpcterep  njt  detcrmi* 
nauoTcnuuJuJpendatux  <vf 
<iMadpubertatw>cap.3l.n» 

mer./o. 

QVA LIS CVN QVE , 
'  ffioproptcr  eius  gemralitate 
adcafusimproprios  trahitur , 

C.l4.n.3f. 

Quaiifcunyue  ,  dtElio  ,  nullam, 
ctiam  imperfe£lamtprobatto- 
pemcxcludityC.32  n.79. 

QVALITAS  adtetlaaclui 

deprafemiJ^matX^MS^- 
tcr  dtffetat  d  ^ualitate  adie- 

liaadutde futmoxap.  3+nu 

mer.34' 

Quajitas  quandohabct  trattum 
fuccefstuu  t  fcmper  reyuirttur 
'exjfljcntja  prddifta  quatjta- 
tis,c.34~n'3r* 

AATIO  quaj<>!*f>rdfumpti<>- 
nefundaturtatlum  neque  am 
pliatjtequc  rejiringitx.  11  .nu 


E  X. 

gis  noslrifuntfudmetCorons, 
non  deCorona  Caslellx 
Juntx.3p.n30. 
t\e?num  de  nouopartum  etuibus 
^legibusgubernctur,  cap^sh** 
mer.31. 

t\ElVE°NDICATIO no 
'  competit  mftyerodomino  ^ 

36. n.x.    '  K  1 

t\ELATlVVM  Q.Hdlpcfir 
,  iumfmecopula^tgmfcaf  f^ 

inducitprdctjam  Timitaiione, 

c.3).n.37. 
Kclatiuum  pofitum  futurotempo 
rtiinducitcondiuonemx.3  yn. 

t\clatiuum  ejuanao  refertur  ad 
teriiumipreducit  ejfcclum  con 
ditionalem  ,  fiue  adijciatur 
p7dfpntitfiuc  futuro  tempori, 

c.33.n.39- 
l^ELIGiqNEM  inca- 

pacem  bonorum  fi  maioratus 

pojfejfor  ingrcdt&turt(equuta 
,  ^afeJsjme^Utim  fimM/r* 

poni  potejl cap .  34.  nume- 

roi6. 

t\EMEDIVM  pojfejform 
prpttcnicnsAkgc  Tauri,  apud 
quemlibet  iudtcem  ordinarm 
intentaripoteft ,  hon  tamen  cu 
attrthutis  Tenut* ,  c.i  7  .num. 

In  t\emedtjsfummarijs  q).  ex- 
trairdinarijs,  tfuoadeffeclum 
fn&tnfiuMm  regulariter  pro- 
mam^titaej7fcap^.ntt 

mcr.t. 

/Xeme- 
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J{emct!ium  adipifccndt  anpropo 
ncrepofsttrfui  pojfefsionem  a- 
tiualcm  apprchcndit ,  dqua 
de$jcitur3c.2^JhS. 

7{enmiaadipifcend<ean  compc- 
taat ,  poitqudm  hxres  fcmcl 
mcltts  eft pojicfstone,  ca^.n. 
/f. 

/\cmediumadipifcendx  tntrodu- 
tium  fuit  in  fauorem  corum 
(ju; pojfcfsionem  non  apprehe- 
■  derant ,  refpeclu  pojjefstonis 
njacantis :  fccus  ^vcro  eft  in 
Juccejjore  maivratus ,  cap.24. 

num.21. 
Tloncdiumadiptfcend*  quareco 
,  petatmaioratusfuccefjori\  c» 
iujius  ff)  ciuihs  pojjejfor  fit, 
intcrdiciumj^  adtpifccnd*  no 
cidetur  quipojsidet,c.  24.  nu~ 
mer.23. 

/\emedmm  diui  Hadriani  non 
datur  niJih<eredtfcripto,c.  2  6 . 
1  num.3. 

'J^emediumexeeutiuumnon  pra- 
ftarurmfrt¥,  ^rexcmjdutn 
origtnalc  productt,c.26.nume- 

roj* 

.Remcdmm  dtui  Hadriani,  ft)  re 
mcdtum  Tenut* ,  njalde  di- 
.ftant,  iicet  ambo  fummaria, 
•    pojfejforia  %)  exccutma  ftnt, 

c.26.n.ip. 
'Rgmedmmdiui  Hadriam non 
prjdcfiofiendenttquaiemcH- 
yue  fcripturam  :  debet  entm 
\     ofitv.at abfaueruitio  njtfibili, 

.    ^l^S.Jt.2^.  i"> 


E  X. 

'fXcmedinm  poffefforium  TcnuU 
exceptiones  admitttt  ad  impe  • 
dicndambonorum  maioratus 
poffefsionem,  quanuis  concer- 
natit  ettamnjtUA  inuifibdia\ 

C26.n.27. 

7{emediumTevutd  an  aduerfus 
pofstdentem  cum  tttulo  tnten- 

.  taripofsit}c.2S.n.2. 

%emediapojfej]oria  deiure  com- 
muni  non  compctunt  contra  ti- 
tulopofsidentcm,  cap.2S.m1- 
mer.  16. 

/\cmcdia pofejforia  ex  quo  tituio 

non  impedtantur  contra  tcr- 

tium,c.28.n.t7.  • 
3{emcdium  pojfejforium  Tcnutx 

proponerenequit,  mfi  itiequi 

ex  tnflrumevto  fubjiitutione 

oslendcrit,c.29Ji.d. 
"Remedtum  fupremi  Qonfdij  fum 

mariumefi,f^primajentcn- 
tia  exequibtte ,  cap.29.nume- 

ros?. 

2{emedium  poffefforium  introdu- 

nmprodejt  tnjfitutis,  atccatis 
{$)  fubftimtis,  cap.30  .nttmero 

14- 

%emediurn  pofftfforium  intro- 
dnltum  a  lege  Tauri,pr*teri- 
.  - ,  tis  njel  exclufts  non  datur ,  c« 

%cmedium  poffefformm  an  com- 
1    petat  fiiia  inflituufi Jlatuto 
Jit  cautu ,  n;t jamin&  non  fv.c  - 
cedant  Jtanttbns  majculis ,  c. 
3o.n.2o. 

d  2  1* 
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Jni\cmcdio  rccuperand* ,  frfin 
interdttlo  Vnde  vi,  iicct  pojfef 
Joria  q)  fummariafint,plena 
requiritur probatto,c.3 1  .n.24. 

i\cmedium  refeindensfj)  refeif- 
forium  accumularipojfe  in  Te 
nuta/verius  eli,cap.s  s. 


ro2j. 

%emcdiopoJfeJforio  Tenuu  agen 
tiyomnia  remedia  pojfejjoria, 
adipifecnddsetinendd,  $)  rc- 
cupcrandd  competunt ,  cap.s. 
nu.42. 

j\E M l TTE %B ,  nte rbum, 
quidfignificet,c.o'  .n.26. 

j\em'tttere  litem  apud  iudices, 
<juidfit,c.*.n.27. 

T^E^KV^NTIA^NS  maiora 
tuiteius fruBibusprtuatur,  no 
tamen  definet  effe  fucceffor, 
ft)  etuspcrfomratiohabetur, 
q)  ab  eo  proxtmitas  regula- 
tur,c.ss.n.j7. 

j^ESCKJ  PTVM  Princi- 
pis fi probatiQncm  exfiajcaix  m 
terpretatur  deplena  perfe- 
ci tyc.st.n.22. 

j\ESTITVT10  nonconce- 
ditur  inTenuta^c.j.n.^s. 

3{eftitutio  arbitraria  esl,c7  .nu- 
mer.2S. 

<2{eflitutienem  habet  qui  priua- 
~  tur  ipfoture  ob  lapfum  tempo- 

portsic.i7.n.3. 
\j\efiitutiomintegrum,  an  cenfea 

turexclufa,nutlttate  rcictta, 

ft)  omnt  alio  remedto  exclufo, 

c.j  4.^.14. 


j\eJiitutio  locum  no  habet  in  fim 
marifsimis  iudtcijs  tc.j+.  nu- 
mer.tf. 

J^EVS  in  Tenutadicitur  ,qui 
petit  tuitionem ,  ft)  conferua* 
tionem  fua poffejsionis ,  c .  24. 


%cus  %)pojfeJfor,aducrfus  qucm 
atltoproprtctatis  proponttuu 
atiis  probatorijs  in  Tenuta  fa 
Bis  utt  potertt,  ea  producen- 
do  in  pctttorto,  cap.32  .numero 
27. 

S. 

SACE^DOTIO  translato, 
neceffecftutlegis  transtatto 
fiat,c.3t*.n.2S. 

SALVIA  <NVM  interdi- 
cium Jummarium  eft ,  f$)  ta- 
men pieme ptobationes  tn  co  re 
qutrunturjt.s  t  .n.  t  S. 

lnSaluianointtrdiBo  quod  mc- 

rum  eft,  excepttones  alttorem 

qudfiionem  requirentes  non 
admtttuntur,c.3  s.n.3 . 

Saluianum  intcrdiBum  mcrc pof 
JiJforkmeftiQ)  non  mixtum, 
c.i2.n.s>2. 

S  ATIS  D  ATLOHE  M 
non  defiderant  leges  qua  de 
Tenuta  loquuntur,  c^n^o. 

SCAWDALVM  quando 
timct  iwdcxjixawvel  conte 
timemfotcfl prohtbere  accefi 
fum  ad  pojfefstonem ,  quando 
eam  ^vacantem  mucmt,  c.  19. 
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num.  23  ■  ft)  an  id  debeat  fieri 
cau  fa  cogmtajt.  2  4. 

SCXJP  7  VRjl  non  requiri- 
tur  ad  fummarium  iudtcium 
Tenuta :  ft)  in  quibus  caftbus 
fcriptura  reqniratur,  remi/si- 
uet.2jj1.19. 

SEMESTT^E  ficut  apud 
nos  confiituttur ,  apudexteros 
Jiatuitur  annus,  ft)  eoclapfo, 
rcmedia  pojfejforia  interdtBa 
Junt,ft)  Jdiim  rcmanet  petito- 
rium\cum  interdtcla  pojfejfo- 
ria  anno finiantur,  c.  1 7  .nume 
ro  14. 

Semefire  etiamfi  lapfum  ftt  in  Te 
nuta,proponipctefi  rcmedtum 
pojfejfortum  apuda/ia  trtbti* 
nalia,c.n.n.is. 

Stmcfirc  ad  Tenutam  proponen- 
damjncipitg)  finttur  aduer- 
Jus  minorem,ft)  eum  qut  in 
rvterotfijc.n.n.18. 

Semefire  pcfi  mortem  ultimipof 
fejforis ,  q)  non  in  uita  inci- 
pttjieccius  renuntiatio  confi- 
deranaa  esl,c.  1  $jb:i.fr}c.i9. 

n.io. 

~iAd  Semeslris  lapfum  duo  copu- 
latiuc  requiruntur  .primum, 
evt  njlttmus  pojfejjhr  fitmor 
tuus.fuundum ,  wtpofleius 
mortem  pojfefsto  atlu  apprc- 
hcndatur  ,  cap.  is.  numero 

Semefire  adTenutam  proponcn- 
dam,d  qua  die  inctpiat,  quan 
do  bona  matoratus  fequeHra-. 


•*\. 
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ri  decretum  efi,c.  1  P.n.i. 

Semeslre  currtt  d  die  corporalis 
ft)  aclualts  pojfejsionts  appre 
henfionts,c.ip.nu.i. 

Semejire  currit  d  dic  accupatio- 
nts Jequcfirtftcut  labi  tnctpie- 
batddte  cccupationis  ff) ap- 
prehenfionis  Tmius  ex  conten- 
dentibus,c.i  9.11.1 3. 

Semejiri  tranfaffojTenutd  aUio 
nonadmittttur,etji  intra  ter- 
minum  tn  alio  tribunalt  propo 
fitaper  crroremeJfcttc.2i.nu-, 
mer.i. 

Semefiri  elapfo  ,  Confilio  'Rcgio 
prdcipitur/vt fe  exoncret  d  U* 
tis  Tenuu  cognittone,c.2j  .nu- 
mer.30. 

Semefirc  Tcnutx ,  loco  ordinarU 
prtjcriptionis  Jubrogatu  fuit, 
ft) tnomnibusnaturam  tlltus 

tmttaturic.23.n.33> 
Semefiri  elapfo  ddie  occupatio- 

ms  maioratus*  d  Tenuu  atlto 

newerus  [uccejforexcluditur, 

c.*8.n.»j. 
Semejite  4U*g*pr*fHtutxm  cttr- 

rit  contra  ignorantcm,c.34.n. 

Scmefire  d  lege  prafittutu  currit 
d  die  acceptattonis  jecudimaio- 
ratus,ft)occupationis  priorts pri 
mogenij  ab  eo jaclx/jm  in  eo Juc 
cedere  contendtt,c. 34.^.46. 
SE*NATO\ES  fuvremi 
Confilij  cui  dignitati  de  iure 
communi  dquiparenturf./  .n. 
22. 
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Senatores  noftri  temporis,ftmiies 
Decurionibus ,  cap.  f.nume- 

102/. 

SENATOZJ  VS  ordo%  erat 
duntaxatordo  nobdtum ,  c.  /. 
num.24. 

SE*NA  TVS  fupremus  citra 
ius  (t)  nomen  maioratus  iurifi 
dtSiionem  non  habetiC.24.nu- 
mer.j  0. 

Senatus  'J^egius  non  poteji  aduo- 
carecaujamad  fe  per  atiam 
Tenuta,  ft)  aliud  tribunal  tl- 
lius  cognttione  priuare  :  cum 
illtuscognitio priuaituc  ad  fo- 
lum  fupremum  Senatum  perti 
neaty  cap.2j.nume.9.ft)rvide 
ConfiliumRegium. 

Sinatus  fupremus  ab  eius  creatio 
nefummam  q)  <vmuerfialcm 
habebat poteftatem,  c.jsf.nu- 
mer.2. 

SE*XTE*NT1A  primaexe 
tjuitur  in  Temta,cap.2.mme 
rojo. 

auem  pofsidere ,  fed tjuis  de- 
heat  effe  in  pojjefsionelittpofi 
fefsionis  fp  proprietatis  pcn- 
dente,c.j.n.ts. 
Sententia  lata  d  7{egijs  fupremis 
Senatoribus  prcnuntiando  fu- 
per  aiiyuo  articuio ,  an  fuper 
eodem  faciat  rem  iudicatam 
m  iudicto  proprtctatts,  c.+.nu- 
mer.20. 

Stntentta  ncn  foium  facitrem 
tudtcatam  in  co  yuod  deter^ 
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minat ,  fed  etiam  in  necejfa- 
rio prafiuppojito  dcterminatio- 
niSyC.+.n.  1/. 
Sententia  rem  iudicatam  facit 
etiam  in  eo  quod  prtctfe  ex 
ea  infertur  ,  cap.  4.  nume- 
ro  14. 

Sententia  afsignationis  alimen- 
torum  inductt  rem  iudica- 
tam  in  fliattone ,  cap.  4.  nu- 
mcr.is. 

Sententia  iata  in  T>no  mdicio,  ft) 
in  aito,ft  ad  eundem  finem 
tendat,facit  rem 
c.4.n.\6. 

Sententia  fuper  articuio  pojfiefi 
forio,non  inducit  rem  iudi- 
catam  in  petitorio ,  cap.  4. »»- 
mer.18. 

Sententta  lata  in  principali  ,non 
prdiudicat  tn  mcidenii,de  auo 
fiummane  tantum  eft  cognttu, 
c  >4.n.2o. 
Sententta  nihil  operatur  uitra 
Itmttes  tilius  tribunalis  ,  in 

 j*o  iata  eft  ,  cap.  4.  numero 

21. 

Sententia  pojfcjforij  mixti  an fa- 

ctat  rem  ludtcatam  in petito- 

rioj.f.n.p. 
Sententta  Temu  foiampojfefsio- 

nem  determinat,  cap.t.nume- 

roio. 

Sententia pojfejforia  non  refbluit 
domintj  ouaftionem  ,c.6 \nu.i 2. 
Sententta  tnTenuta  iata  proprie 

ac  rvcrc  interlocutoria  eji,c.7. 

tutm.i. 

Sftttcn- 
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Sententialatain  iudicio poffeffo- 
rio  ordinariojnon  eft  exequibi- 
lis%c.S.n.2S. 

SententiaTenuu  femper  fuitexe 
quibiIis,c.8.n.2o. 

Sentcntia  Tenuu  non  facit  poffef 
forem  de  nouo  ,  fed  eum  tuetur 
inpojfefsione  d  lege  tramlata 
c8.nu.33  •  @Jcap .u.numero 
4- 

Sententiafcqueftrationis}%)  pof- 
fejsionis  quoquc  armullatiua 

eft3ci  i.n.17. 
Scntentia  ftrifli  iuriseft ,  ft)  ex- 

tenfwnem  non  patitur,  c.u  .nu 

mer.19. 

Sententiadubiajemper  interpre- 
tatur  contra  eum  m  cuius fauo 
rem  Iata  csl ,  cap.  1 1 .  mmc- 
ro2o. 

Sententia  femper  futurum  tem- 
pus  rcfficit ,  cap.  11.  nume- 

T0  2/. 

Sententia  non  comprehendit  ,ni- 
fi  id  quod  in  ea  cbntinctur^el 
altam  mterpretdtionan  admit 
tere  non poteftfcap^  1  i.nume- 
ro2/. 

Sententia pluribus  rationibus  ni- 
titur  ,  cap.  11,  numero 
.27. 

Sententia  fcmper  prtfumiturfc 
•    ta  ex  caufa ,  qu±  mmus  noceat 

ci  contra  quem  lata  eft,c.i  /. 

n.28. 

Sententia  in  Tenuta  Lua  intcr- 
locutoria  csi ,  cap.  11,  numc- 

ro2, 
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cs4  Sententia  intcrlocutoria  noh 
appeUatur  ,  cap.  12.  numer, 
2 .  "Ni/i  quando  grauamcn  in- 
fert  ,  cui  non  pofsit  prouide- 
ri  nifi  per  appcilationemjbi* 
dcm  nu.+.gj  101.$}  cap.  1/. 


n.zi, 


A  Seyitentia  intcrlocutoria  lex 

s\egia  fupplicationem  admit- 

tit,  ibidemsnu.j. 
Sententta  lata  m  iudicio  pojfejfo- 

rio ,  diffnitiua  eft}cap.c.i2.ni* 

mer.u. 

Sententia  PrtefeSIi  Pnetoriojtro- 
pter fummam  eius  auElorita- 
tem,Jup pltcaeione  non  obfian  - 
te ,  cxccutioni  mandabatur\ 
ita  tamcn,ft  fdetufsio  pr<e- 
ftitajmjfet ,  ibidem  ,  numero 

31' 

Scntcntia  reuiftonis  non  excqui- 
tur  ,  quando  fecundd  fuppli- 
catiom  esl  locus,  abfque  fidc- 
iujforia  cautione ,  ibid.  nume- 

T03S. 

Sententia  poffejfona  de  iurc 
Gtfurco  rkhJ  Hppellatur  :  fe- 
cus  de  iure  PontificioyC.i^^nu- 
mer.ss. 

zA  Sententia  lata  in  iudicijsmix 
tisappeUaripotcft,cap.  12.  n. 

ry4  ScntcntiaTcnuu  in  cafutt- 
gis  i\egni ,  ex  nulla  caufa, 
quanuis  'vrgentifsima  fitjup- 
plicari  poteft ,  ibidem ,  nume- 
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S  ententia  non  potefi  ejfe  diuidua, 
njt  rejpeclu  pojfefstonis  tran- 
feat  in  rem  tudtcatam,  ft)  ref 
petlu  frutluum  admtttatur 
fupplicatio  ,  cap.  13.  nume- 
ro  24. 

Ex  fententia  pojfejforia  finefru 
Elibus  ,  modtcum  refultabat 
prtiudtcium  j  quando  uero 
in  frutlibus  quis  condemna- 
batur  ,  maius  puiudtcium 
ruerfabatur ,  ft)  fic  Lcus  erat 
appellattoni ,  cap.  13.  nume- 
ro  33. 

Sententta  qu&  rem  adiudicat, 
de  frutltbus  quoque  tntelli- 
gitur  ,  etfi  in  fententia  non 
exprtmatur ,  cap.  13  nume- 
ro  47. 

Pofi  Sententiam  primam  Tcnu- 
U  d  Jupremo  Senatu  latam, 
nullus  recurfus  ffierari  potejl 
ad  impedtendam pojjejsionem 
c.i+n.i). 

Sententiam  latam  fuiffe  ex  fal- 
fis  wjerumenrrr-qui  affegai, 
tam  ntc  tniufiam,  nec  nullam 
dicit,c.i+n.i?. 

Sententia  lata  ex falfo  infirumen 
toyquanuis  tranfierie  inrent 

■  ■■■  tudicatam,  in  trrttum  recidit, 
c.i+.n.2o. 

Sententia  in  Tenuta  lata ,  an  in- 
tcrlocutoria ,  <zrcl  dtJfinttiuA 
fit,c.i/.n.i. 

<S tntentia  iata  in  interdtElo po ffef 
Jorioydtjfinittua  eft,c.i/jitt.3. 


Stntcntta  qud  in  iudicio  pojfejfo- 
rto  projet  turfi  id principaltter 
iniudicium  deducatur ,diffi- 
nittua  eji  ,{%)abea  quoadi/- 
trumque  cffctlumprouocaiur, 
quanuii  fummarifstmum 
extraordtnariu  iudiciwn  pof- 
fejforiumft  ,cap.  1/.  nume- 
ro  11. 

Sententia  diffinitiua  quare  appel 
Ietur,c.i/.n.i2. 

Sententta  lata  cu  legitimo  contra 
diftorefemper  esl  dtjfmtiua, 
quanuis  fummatim  procefsu 
fit.fecus  <-vero,fi  de pojfefsione 
tra&eturabjque  coutradiclo- 
re;tunc  enim Jcntentia  erit  in- 
terlocutoria ,  cap.  1/.  numero 
/7. 

Sententia  Tenuu  in  eius  origine 
aninterlocutoria  ejfctyc.i/.nu 
mer.20. 

Sententia  interlocutoria  po- 
tesl  appellart,quando  graua- 
me  tn/ert  irreparabtU per  dtf 

"'  finitiuamyc.)/.n.2i. 

Sententialata  iniudiciopojfejfo- 
rtojtcet  dijfinitiua  ftt,natu- 
ramtamenhabet  inhrlocuto- 
rid ,  %)  quomodo  hoc  accipia- 
turyc.i/.n.23. 

Tofl  Stntenttamyft)  in  eku  exe- 
cutione  <Voiens  quis  de  iure 
fuoincontmentt  doccre,admit- 
'tendus  eft ,  $)  cauj*  fuperfe- 
dendum,quanuis  lusquodih- 
xontinentidocetur ,  non fiijcer- 

tum,Jcdapparenstf<iulnj 

cap. 
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cap.20.num.if. 
Sententia  lata  in  pojfejforio,peti- 
torio  non  prdiudicat,  c.3  2.  nu- 
mer.4. 

Sententia  lata  in  pojfejforto  fum- 
mario,non  nccet  plenarto  pof 
Jejforio,c.32.n.s. 

Sententia  quando  incompatibilis 
ejicum  probationibus,tunc  dt- 
Bdprolationes  rcprobauma 
nent  per  diEiam Jcntcntiam,c. 
32M.47. 

Sententia  lata  fuper  principaii, 
quando  non  poteji  (ubftjiere,ni 
Ji  inteiitgatur  fupcr  inctdenti, 
tutic  ft)  td  comprehenfum  <vt- 
deturtc.32.n.4?. 

Sententia  indiuidua  eftyvna  ita- 
que  fola  iuris  prt  fumptto  cx 
ca  refultat,C3  2.^.71. 

Sententia  lata  fuper  nobiiitate, 
ius  rvntuerjale inductt  contra 
t  omnes,adtnsiarcauJ&  Jiatus, 

C.32.n.73. 

*A  Sentetia  lata  a  PrdfeElo  Prx 
toriontmadmittebatur  appcl 
latto,fedtantum  fupplicatto, 
cum  cxccuttonc prtorts  Jenten- 
tijtiC.39-n.12. 

S E QVE W S  ingradu quis di 
caturtc.33-n.j. 

Sequens  ingradujcbet prdtende- 
re  bona  matoratus  cum  tlla 
qualitate,tjttd  futc  apuddefun 
tlumpoJfeJforemicap.33.  nu- 
mcr.3. 

Scfjuens  tngrad:t,dcbet  cjfe  pro- 
xtmusjuccc/cripfius  pradt- 
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ceJforis,C3  3.^.4. 
Scquens  dicitur  refpeEiu prdcede 

tis>c.33.n.7. 
Sequcns  in  gradu ,computandus 

csl  reJpcEiu  prdcedcntis  pojfef 

foris3c.33.n.p. 
Stquens  non  fempcr  cji  qui pofl 

arittmum Je<juatur,cap.3j.nit 

mer.j/. 

Sequens  ingradu,quomodo  intcr- 
pretandus  ftt ,  ad  tntelleEium 
legis  4f.Tauri,cap.33>  nume- 
ro+2. 

Sequens  tngradu  ut  quis  dicatur 
ulttmipojfejforis ,  non  foium 
debuit pofstderc  ex  legalt  fa- 
Eioyfcd  ctiam  ex  eiusjaElo  ft) 
apprehenftone ,  cap.  3s.nume~ 
ros. 

Sequens  ingradujicet  rccufct  ac- 
ceptare  maioratum ,  non  TJti- 
que  potefi  ,  cap.  3s.  numero 

24. 

S  E  §UfE  STET^no pofsidet. 
c.iQ.n.9. 

Sequefjcr  tumpofiidet^trrpt^rfsio 
nc  tamen  bonorum  matoratus 
cfi,donecpoJfeJfor  declaretur: 
cum  diucrfafintypofstderc,  ft) 
in  poJfefsUne  ejfe ,  cap.  1 9.nu- 
mcr.14. 

Sequcfler  occupat,  apprehendit, 
ft)  manutenct ,  cap.i9.numc* 
ro  16. 

Sequejierpoteritrcmedijs  pojfef 
firijs  agerc,quadodubtum  cji, 
tjuis  maioratus  *verus  pojfef- 
for  ftt:cuminhoccafu  bonori 
d  s  tnaio* 
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maioratus  pojfcfsio  translata 
ft  m jequejirem,cap.i9-  n»mc 
rojo. 

Sequejier  bonorum  maioratus, 
cuianncxum  eji  ius  patrona- 
tus,pr*fentarepi teji,ftuepof- 
fideat  tpfcjequeficr  ,fiue  tan- 
tum  cufiosfit  ,  cap.  1 9.  numc- 
rojj. 

Scqtiefirispojfefsio  nuliius  conft- 
derattoms  eji,  njt  ab  ca  fcmc- 
jireccmputctur,  cap.ip.nume* 
107. 

S  E  QVE  S  Tj\A  TIO  facicn 
da  non  efi  ntftcx  <vrgcnti  cati 
fa„c.\o.n-2. 

Scquefiratio facicnda  no  eft,qua- 
uis  timor  fcandali  rcjultarct, 

C.tOJI.J. 

Scquefiratio  facicnda  noncfi,ctia 
ad pctitionemfifii,cap.io.  nu 
mer.4. 

Sequefiratio  jacienda  non  efl, 
ctiamji  o>  fufrucluariusfatif 
dare  nequfatjtdrcj^dejijten- 
da  cfi  apud proprietarium,  c. 

lo.n.j. 

Scquefiratto  facicnda  non  eji, 
ctiamft  rixAfuelcontcnttones 
oriantur  inter  litigatorcs,c.i  0 . 
nu.6. 

Sequeflratio  cxcludenda  cfi,  qua 
uis  quisdetmeat  ft)  non  pofsi- 
dcatf.io.n.7. 

Sequcfiratio facxenda  non  efl,etfi 
mctus  armorum,  ft)  aduerja- 
rijpotentia fuadeat/vt  jequc* 
Jiratiofiattc.jo.n1jo2 
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Sequefiratio  impeditur  ex  qttali- 
cuncjuc  occupatwnc  bonorum, 
do.n.n. 

Sequeslratto fit,quando  nerr.o  ex 
iitigatoribus  aSlualttcr  pofsi- 
det,  uelambo  in  pojfcfstonc 
funt,c.ion.  ts. 

Scqucflratio fit  dc  bonis  litigio  af 
feilis,quando  intentatur  inter 
diclum  rctinendx,  cap.io  .nu. 

n.ft) iS. 
Sequeflratto fit,quando  quispro- 
pria  autloritat;  pojfefsionem 
bonorum  ingrcditur ,  c.  lo.nu- 
mer.ip. 

Sequcjiratio fit,  quando  quis  pof- 
fidet  bona  extra  j\cgnum,cap. 
io.n.26. 

Sequcfiratio  fit  iudicis  arbitrio, 
Qjfine  <vrgcnti  caufa  ad  cam 
non  dcucnttur,c.  io.n.28. 

Sequefiratioadqucm  fincm  diri 
gaturtc.io.n.2£>. 

Scquefiratio  ex  mcro  iudicis  offi- 

Sequefiratio  fidecernatur  ,ddie 
dccrcti  nullusex  Ittigatoribus 
bonaingredidebct,^)  ficotra 
fiat,nuSus  efi  ingrejfus,  c.jo. 
n.43. 

Scqucfiratio  an  d  tempore  mor* 
tis  pojjefioris  maioratus ,  an 
<z>ero  d  die  decreti  jacienda 
fit,c.u.ni. 

Sequefiratio frutluum fit  propter 
tnccrtitudtncm fuccefforis ,  c. 
ji.n.j. 

ScqucflrationiseffcUus  ad&M- 
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tur.cap.ti.num.r. 
Sequefiratio fit ,  quando  plures 
pofstderc  contcndunt%c.  1 1  .m- 
mcr.p. 

Sequeflratio  non  extenditur}cum 
odiofa  femper  fit ,  cap.n  .nu- 
mer.22. 

Sequcfiratio  ad  hoc  deccrnitur, 
*vt  fiuEtus  ad  eum  JpcElent, 
qui  in  poffefsione  uicerttjtcee 
eorum  mentiom  fententia  fa- 
Ela  non fucritjc.  ij.n.7j. 

Sequeflratto  quando  efi faEta  ex 
parttum  uoluntate  ,poffcfsio 
amittiturifecus  fi  magtjtratus 
tmperio faEtafit,  c.ip.  numc 
rou. 

Sequefiratio  locum  nonhabct,nifi 
Quando  ncuter  in  pojfefstonc 
efi.c.i9.n.i7. 

Per  Sequeftrationemcm  qu& fi  a 
iudice ,  non  interueniente  con- 
finfu  Itttgatorum ,  non  tranf- 
mtttitur  poffefsto  ad  fiquc- 
firem :  quando  tamen  iudex 
aduocamt  m  Je pojfefsioncm, 
tunc pt  rmde  habeturtac fin>- 
nus  ex  litigatoribus  ea  aElua- 
liter  apprehendtjfct,  c.i9.  nu- 
mer.  iS. 

Scqucfirati»  JaEta  quando  quis 
pofstdet ,  ft)  fequejiratio  qux 
fi pojfejstone  aElualt  njacan 
te,valdc  diflant,c.  ip.  nume- 
ro  19. 

Sequeflrationemanpofsit  dccer- 
nere  iudex  ex  mero  eius  offi- 
tioj:.i9.n.2s.q) 1  j*. 
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Sequeftrationemft  facitiudexco 
animo^ut  pojfefsionem  tranf- 
ferret,{t)  nonfolum  cufiodta, 
tunc  in  fcquejirem  transfertur 
poJfefstotc.i9.n.3i. 

Sequefirationemaioratus  faEla, 
fi  contingat,  bonorum  admtni- 
firatorem  turbari,  an  ei  inter. 
terdtElapoJfeJforta  competat, 
c.i9.n.2S. 

Pcr  SEQVESTr\VM  a- 
Elualis  corporalts  pojfefsto 
amittitur,c.  1  p.nu.S. 

Per  Sequeftrum  necejfarium  non 
transfertur  pojfefsto,  c.ip.nu- 
mer.29. 

SEr\VlTVS,  <vtincaobti- 
neatur ,  an  fuffictat  probarc 
prxdv,  poffcfsionem,c.o~.nume- 
ro2o. 

Seruitutis  oElto  habet  admixta 
proprietatem,  cap.e.numcro 

Seruttutis  aEtio  confejforia  foli 
domtno  compettt ,  c.  f.numero 

S Ei\VVS  an  rcEle  in  fuam 

perjonam  conctpiat  fiiputatto 

nem,c.i.n.js. 
Seruus  etiamft fugiat,rctinelur  d 

dominoctmtts  ctus  pofJcJsio,c. 

in.49. 

SO  LE*N*NITA  S  ctiamfi 
ejfet  extrinfcca ,  ex  temports 
antiquitate  prdjumenda  efi, 
c.26.n.tj. 

SPECIALJ TATVM 
duarum  concmjus  non  admit 

titur, 
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titur,c.29.n.io. 
SPOLl ATV  S  non rcslitui- 

turyquando  recuperatio  eft  dif 

fictlisfi.io.n.27. 
Spoliatus  quanuisante  litis  ini- 

tium  reflttucnd»s ftt\attamen 

refiitutio  impcditur  ,quando 

tertius  litife  opponitt  c.2o.nu- 

mer.j. 

S  TA  TVS  qu*flio,ft)  iUcgiti- 
mitatis  exceptio  in  tudicw  pof- 
fefforioTcnuu  opponi potejl, 

c.jy.n.P. 
STATVTVM  <vt  in  caujis 
ardtus  credatur  njni  tefti,mn 
ualet,c.j2.n.6j. 
Statuttbeneficium  non  confertttr 
tninuitumjicut  benefictum  le 
gis  TauriyC.jj.  n.j6. 
Statutoquanuiscautum  fit ,  <vt 
qualtftunque  probatto  recipia 
tur,debet  intelltgi  de  eaqu* 
non  fit  reprobata  per  contra- 
riamprobattommj.j^.  mme 


tertusytllius  qualuatcm  fequi- 
turjc.2jn.j4. 
SVBST ITVTIO  concepta 
ad  certum  tempusjtonporrigi 
tur  adaltud,etiam  ex  n/erojt- 
miltmente  tef{atoris,c.2j.nu- 
mer.29. 

Subflttutio  nominatio  explici- 
ta  potentior  efl  tacita  $  im- 
plicita,c.29.n.ii. 

Subftitutio  exprejja  rvulgaris  tol 
i^(u{tMmic.2P.n.i2l 
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Skbslitutio  puptllaris  exprejfa 
excludit  matrem  pupillr,  taci- 
ta  rvero  eam  non  rcpeUitf.29. 
nu.14. 

Subftitutto ficla  ft)  interpretati- 
ua,qtt£  procedit  folum  deme- 
te  iuris^ft  tacita  fit ,  non  idcm 
operatur  ac  exprefia,c.2s>.nu  ■ 
mer.jf. 

Snbslutitio  tacita,qu&  elicitur  ex 
mentc  dijponentis>  non  dicttur 
ficla,  fed  wera  \  h&cq^  tdern 
quod  sxprejfa  operatur ,  c.29. 
n.j6. 

Subfiitutio  in  cafu  comrnijf*  infti 
tutionis  tantum,  dtcitnr  cttcr- 
fio  <voluntatis  committentis, 
c.j4.n.t2S. 

SVBSTJ TVTVS  tacitus no 
iuuatur  legis  beneficio;  expref 
fc  tamenfubslttuto  remedtum 
dtuiHadrianicompetit,  c.29. 
nu.9. 

Subslitutus  tacitus  dmi  Hadtia 
ni  remedio  iuuaripoteft,c.  2$. 

Subftitutus  nominatus  amuf- 
quijque  fuam  jpecialem  fub* 
jittuticnem  babet ,  ab  alio  di- 
flinftamjc.j  j.n.^x. 
Sulstttutus  cenfetur per  fe  quHt- 
bet  ex  fubftitutis 3ncc ab  alio 
dependens  eft,  cap.j  ynumero 

SVCCEDE 7^Et  ^verbum, 
f$)  Vzi\\wziz,adcaufamfan- 
guinis  FpcElat>cap.  2  7.  nume- 
.  ro  30. 

cde. 
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Succedcrc  fverbu.rr.y  latifsimcpa 
tet ,  ft)  comprehendit  omnem 
fuccedendt  modum,C2  7  .nume 
roj2. 

Succedere  quanuis  quis  cotendat 
non  tanqudm fubftitutus  <vlti 
mi  poffefforts^Tenutampropo 
nerepoteflycjj.n.2f. 

SFCCESS 10  nonpoteftpen 
dere  quoad.inftitutorem  :po- 
tesl  tamen  pendere  reffetlu 
fuccefforis,c.  to.n.jf. 

Succcfsio  fanguinis  qu*  dicatur, 
C.27M.7. 

Succefsioabinteftato,d  fanguine 
pendet,c  27.^.8. 

Succefsio  fanguinis  non  requirit 
fcripturam>c.2  ?.n.u. 

Succefsionem  quiprdtenditfuam 
infiitutioncm,<vel fubftitutio- 
nem  oftendere  debet,  c.j  0 ,nu~ 
mer.iS. 

Succefsio  maioratus  dupliciter  co 
ftderatur :  rejpetlufctlicet  iu~ 
rts fuccedendt,  ft)  refpcilu  re 
medijpojfcjfbrij*  f§}  iurtfdt- 
Bionts fupremi  Conjilij ,  c.js. 
num.p.  . 

Succefstoab  inteftatOyhdreditas 
quoqued»cttur,cdp.j7.  numc- 
roip. 

SVCCESSOi\particularis 
mediante  contraUupoffefsto- 
apprehendtt, 

penestra- 

dmtem>c.26.n.j-. 
Succejfor  etftpoft  longum  litis  tc- 
pus  declaretur  m  Tenma ,  nm 


a  diedeclarationis  ,fed  ddie 
mortis  pofstdet ,  c.  26.  numcro 
4/. 

De  Succeffore  $)  <vltimo  poffefi 
fore  eadem  perfonaconftttui- 

turjcjj.n.24. 
SucceJfor<verus  Medicitur>  qui 

contendtt  continuarepofefsio- 

nem  <verifucccfforis ,  g/  non 

<vltimi,ftintrujus  erat ,  cjj. 

num.50. 
Succefforis  ft)  hdrcdis  appcllatio 

ne  <vemt  qui  eft  fucceffor  cum 

effetlu,c.jj.n.jt. 
Succefforis perfonaftcut  diftintla 

eft  dperfona  pr*decejforts,ita 

etiam  poffefsio  debet  effe  di- 

ftinBayC.jj.n.47. 
Succejfor  in  iure  non  dicitur ,  qui 

aUu  non fucccjsit,cj s Jtume- 

ro  18. 

Succcjfor  <verus  ctiamJiaElu  pof 
fefstonem  non  apprehenderit, 
eo  mortuo,  Tenuta  proponipo- 
teft  ab  eo  qui  Juccedereconten 

Succejfor  <verus,quanuis  non  ag- 
nouerit  maioratum,iuftus  pof 
fefforconftituiturex  transU- 
tione  legali ,  proximitatemc^ 
gjgradum  facit fuccefforibus 
c.jf.n.2j. 

Succcjfer  maioratusprAudicium 
non  poteft  inferre  fequenttbus 
ingradu,c.jt.n.jj. 

Succejformaioratus fi  eu  refpuat, 
an  pojfefsio  continuetur  ab  eo, 
*vcl  dprddexefforetc.jfJi.jf. 

Succcjfor 
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Succeffor  maloratus  mbil  capit 

ab  rvlttmo  pojjefforc ,  cap.  3  ? . 

num.27. 
S VMM A%1  A  cognitio  in- 

telhgitur  tsuodd  modum  proce 

dendi ,  non  <-vero  tsuoad  modu 

probdndi,c.3  t.n%2i. 
Summarium  memcntaneum 

iudicium  tdem  eft,  cap.31.nu- 

mer.z, 

Summariumiudicium  quare  dfr 

catur,c.3i.n.3. 

Sntnrnanum  iadtcium  dtcitur,  in 
quo  extraordmem,folo  faclo 
w/pecio,proceditur,cap.3 1  .nu 
mer.7.  > 

^VPPLJCAKJ  poteft  d 
grauamine  ante  fententtam 
dtffjnitiuam  Tenuta  tllato, 
quauts  ab  ipfa  diffinttiua  fup- 
pltcattoftt  prohimta)cap.i2.n. 
100. 

Suppitcaripotcfl  in  Tenuta,etiafi 
diffinittuepronuntietur,tiuan 

<  .   do  profiuiUiiittir  [eorjurn  ah 

co  quod  litigatorcs  prettende- 
bantzCiz.n.102. 
SuppJuari  potefifi direcle  fipcr 
Tertutdnonpronutietur^  c.12. 

num.to3-  „ 
SVPJ>LJ€JTJO  admstti- 
tur  fuper  declaratione  an  Tc- 
'  nuttt fit  lonsfvel  non,  c.+.nu- 
mer.8. 

SupplicattoinTenuta  quoad<v- 
truntiuecffeclumprobtbitacft 

CS<4f.3.    '  » 

lSupplttatio  mn  cft  admittenda 


■  5"HS 


in  Tenuta,nificonftiteiit,  uh 
centem  in  poffefswnc  miffum 
fuiffe.c.t  2.n.j. 

Suppltcatio  quando  diretloprobi 
beturfrobtbita  ejuoaue  cenfcr 
tnr  tiuoad  tsucmltbct  articu- 
lum,pcrquemtmpediatur  cxc 
cutio  fcntcntU  ,  ftj  *ffcclus 
eius,ci3-n.2/. 

Suppiicationi  locus  non  eft,  etiam 
tjuoadfrutlus,tfuando  lex  fe 
fundat  inddatwneemtanda, 
c.s3.n.s2. 

Supplicationi  curdefiratur  in  cau 
fa  poffcfforia  ,  cap.s.  nume- 
^03. 

Supplicatione  prohihita  in  poffcf 
jorio,f£/  infruilibusprobibtta 
eft  ficunditm  legem  noftram, 

C.I3-n.^9. 

SVVS  bstrescontinuat  dominiu, 
rtcc  datur  mcdium  inter  obitu 
defimcli,ft)  cxittentiam  fui 
bttrcdi$,cg.n.T2. 

S uu>  l-  Jtres  an  continuet  poffefsiO 

ncm,c.s.n.s4. 

'    *  '     X.  . 

••  1  .1 

.<•.-....   «  '.»»»»  *  •» 

..  •    •    •  •*>        .         1  •  flj        •  «••    *  *  •  . 

TAC  1 TV M  fuando  ex  ex- 
freffo  infertur  ,tunc  tacitum 
pro  cxpreffo  ftf  firipto  babc^ 
turf.29.ru2p. 
T  A  V%J  lcgtscondiu ficrunt 
.  .anttt^udm  apudJndos  nllus 
maioratus  inilitutus fuiffet,c. 

T£  MPVS,  aJtfuod  qu&°  m 

mcrwn 
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meru  alicuius  fauoru  Jlatui* 
tpr%aJ>fq\altqriu  odto,aducrJ9 
abfentem  ignorantem  cur- 
rit,abjque  Jpercfittutionis ,  c. 
i?.n.G. 

Tempus  continuum  curritaduer- 

fitt  ignorantcm-fvttle  uero  d 

temporefcientUyCs^nu.s  2 . 
TE  W  E  2y?j  <verbumfro  ob- 

tinere^tudkio^vincere^fur 

patur,ci.n.8. 
Tenere ,  njcrbum  ,pro  aflringere 

quoque  fumiturf.t.n.fi. 
Tenere,  njerbum,  pro  fujiinere 

diciiurjbtd.n.io. 
Tcmresvcrbum  ,pro<valere  @) 

Wfflere  accipitur,c.  i.n.  11. 
Tcnere,verbumypro  occupare  fu- 

rtfconfulti  ob(eruant,c  i.n.12. 
Ttnere ,  yerbum,  tegere  quoque 

Jigmficat,c.iJt.ij. 
Tencresverbum,pro  cobdrerede 

Jumiturtc.i.n.i4. 
Tenere,<-verbum,prorctinerc  ac* 

ciptturj:.  x.n.if. 
Teneti  achonc,id  csi,obligart,  /u 

rijconfuitt  dicuntxc  1  .n.16. 
Tenere/vcrbu,pro  objcruare 

furpari  confueuit,cap.  / .».  /  7 . 
Tcnere,idefi,firmum  ejfexc.i.nw 

mcr.is. 

Tenerepro  mere  pofstdere  inter- 
dum ponitur,c  1  .n.ip* 

Tcnere,td  eft  reputare,in  decretis 
legitur>ci.n.2o* 

Tcnere/vcrbum^ro  contemncre 
inueniturj.i  M.21. 

Tenzr*Sverbum}proftaret  ittniti, 


ft)  manutcnere  fumitur ,  c .  1 . 
n.22. 

Tenere,eft  naturaliter  occupare\ 
pofstdcre  uoo ,  efi  domtnan- 
tts  animo  dettnere,cap.  1  .n.yP. 

Tcnere  dtcitur,qui  corporepojfef 
fioni  infifiit,c  i.n.s^. 

Tenere  rett  e  dicuntur  etiam  bi  in 
auosius pofistdendi  noncadit, 
cap.i.n.3s. 

TE^HVTA  a  tcnendodiSfa 

...... 

cjUci.n.2. 
Tenuta  dtcitur,idefi,manutcntio 
rn  tuniQyCi.n.23. 

Tcnutam  proponens,  nibil  altud 
agttjufirvt  d  fuprcmoConfi- 
Itoinailualem  occupationem 
mtttatur,c.i.n.2+. 

Tenuta  fecundum  Uges  \egias 
dquiparatur  naturalt pojjefi 

fiomdciurccommumici.n:63 
Tcnuta  in  fc  tus  cpnttnct,c  1  .n.<*  <s 
Tenutanecefipojfefsto  naturalis 

necciuilts^dcvtraque  tamen 

participat,ci.n.68. 
Tenut0  eji  pojfitfito  naeuralts 

mixta  cum  ciuili,c.i.n.<sp. 
Tenutaeft  remcdium  pojfejforiu 

fummartfsimum  extraor' 

dinarium,c.i  .».7/. 
Tenuta  mixtam  naturam  nancif 

cttur,c.i.n.8i . 
Tenuta  cx  legibus 2(eqni  recentw 

ribus  ionge  dtfiat  a  Tenuu fig 

ntficatione fecundu  lcges  Par- 

tttarumf.t.n.82. 
Jemtaa  iure  comunipro  primo 

.   dtcreto aeapnurs.i.n.ts- 

Tenuta 
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Temta  efliuspefsidendt,  $)  ftfi 

aflio  in  iudicium  deduild » c . 

i.num.s^. 
Tenuta  nec  matoratus  <vocabula 

mnqudm  d  lurcconfultts  tn- 

uentaj.i  n.}. 
Tenuta  n»n  esl  ruerum  %)  pro- 

prium  mterdiBum  Vti  pojsi- 

detis,c.t.n.}o. 
Tenuta  agcns.de  merofaBo  tan- 

tumtrattatt.i.n.ii. 
Tenuta  $)  pojfefsio,$)  rcrtere  q) 

pofsiderefeparaturic.  i.n.  //. 
Tenuta  njnde  originem  duxerir, 

c.z.n.i. 

Tenuta  fummarium  fj)  cxetuti- 
uum  remediumefl%c.3.n.  i. 

ln  Tcnuta  q)  in  efiUdtcio  no dif 
.  ceptdtur  depojfefsionc,  nec  de 
propttctatejcfM.z. 

Tenuta  publicatiohemjconclufio- 
ncm,reHitutionem,ncc  inflru- 
mtntorum  reprobationem  ncn 

admittit,c}.n.3. 
Tenuta  ab  exteris fiduciaxiapof- 

jcfsio  appellaturtc.3.n.7 . 
T tnura  non fuit  cognita  nifi  a  le- 

gibus  7{e^ijs\cs  .n.n. 
Tenutdadhoc  inftituta,  <vt  <ve- 

rus  fuccejfor  bona  <vimulidc- 

tincret,donec  fuper  pojfefforia 

ft)petitoriocaufa  cxaminare 

tur>cj.n.i. 
Tenuta  rcjpcciu  originisfux  xqui 

jtaratur  mtcrditlo  Interimj:. 

s.n.t3> 

Temta  ex  iure  recentiori  tquipd- 
ratur  nuerditlo  Vti  pojsidc* 


tisj:.j.n.i  4. 
Ttnuta  %/eius  retredium  iure  no 
uiorihabetadmixta  propiic- 

tatemjc.6.n.3. 
Tenuta  rvincere  non  potefl>  qui 
nequit  obthtere  inpropnetate, 
ce.n.i. 

Tenuta  ft)  eius  iudiciuman  ad- 
mittat  altiorisquaslionis  ex+ 
ceptiones,C7.n.3o. 

Tenuta  q)  eius  remedio  corpo  ra- 
Jia  tantumconfequimur ,  c.s. 

num.r6.  c 
Tenuraquoadmaioratus  tatum 

huius  'R^mCafleU*  locum  ha 

bet,ciz.n  Z3. 
Tenuta  g/Clericis  qjMonachis 
~    compctitjbid.n.z  S. 
Jn  Tenuu  iudicio  non  prtflatur 

cautio fidciuJforia,c,  tz.n.36. 
Jn  Tenuta  cafus  contingere  poteft 

pcr  quem  pojfefsio  non  pofsit 

dtcimomentaneajc.iz  nfiz. 
<^A  TenutA  fcntentia  an  fupplica- 

ri  pojsu  ,l*te Hom*  pendente 

fuper  cauja  natalium,  tbidem 

num.o~3* 
ln  Tcnutajn  eius  initio ,  nunqua 
de fruitibus  fuit  cognitum » c . 
13-n.io. 

Temta  iudicium  extrapojfefsio- 

nem  in  antiqua  origine  rema- 

netjc.i3.n.it. 
In  Tenuta  iudicio  olimfolum  cog- 

nofcebatur  de  detenttone  bo- 

norumtc.i3.n.6<f. 
Tcmtaanaduerfus  eumproponi 

pofsit,  cuiyltmus  pojjsffor 

tnutta 
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in  maioraiu  tradidit>an 
^vero^traditione  non  obflante, 
rvltimi  poffefforis  mors  expe- 
llanda  fitt  c.  i  s.n.i. 

Temtam  fi  <juts  proponat  apud 
magifiratum  tncompetentcm, 
inpoffefstoncmrefolmtur  ems 
petitiotc.2i.n.4. 
Tenutam  in  Confilio  "Regio propo- 
nere potefi  amlibct  cx  litigato- 
ribustqui  uerum  fe  effe fuccef 
foremputet ,  non  babita  difie  • 
rcntia  cuius  forum  fcquend» 
fit%c.24.n.i. 
Tenuu  materiadifficillimacf?, 
tum  q) rvtdifsimajcap.  i.nu- 

.  mtr.i» 

Tenuu  poffefforcs  nonpofsident 
ficut  domini ,  cap.  i.numc- 
ro  62. 

Tcmu  tffcUus  diutrfus  efl  ab  cf 

fiSItfus pojfcfsionisnaturalts, 

c.i.n.64. 
Tenuu  iudicium  introduBum 

fuit  ad executioncm  poffefsio- 

wtnml**  &  *uumalis  *  lcgc 

translauic.i.n.6s. 
Ttmu  vocabulum  ab  Italis  fuit 

rvfurpatum ,  cap.  i.numt- 

ro$4. 

T tnuu  mifsionis  in  pojfefsio- 
nemexprimoq)  ficundo  dc 
creto  dijfcremia  adnotatur,  c. 
i.n.Sf. 

Teouu  rcmediumad  auos  cffctl* 

fit  introduclumyc.2.n.io. 
Tenuttrcmedtuorigini  trdxitd 
lc^eP.tit.7.ltb./.Comp:c.2Jf.ii. 


E  X. 

Tenuu  remedium  fimileefllnte* 
nm  interdiclotc.2.n.tf. 

Ttnuu  remedium  rejfetlu  pri- 
mogeniorum  Hijpanu  nullibi 
fcriptum  fuittm/iin  lcgibusf\e 
gnt  recentioribustc.  2.n.ip. 

Tenuu  remtdtu  intcntatur  ad  in 
ftar  inttrditli  Interim,  c2.n1» 
mer.21. 

Temttpojfefforiumdiffertd  m« 
dicto  momtntariOyC.j.n.s. 

Ttnuu  caufa  plenam  probatione 
expofctttc.jJi.p. 

Tenuu  remedium  in  bonis  liberis 
Ucum  non  habetjc. 4.11.1. 

Ttnuu  remedium  an  competat 
pro  conficjuendis  boms  maiora 
tus  ex  legali difpofitione  abf 
aue  2{egia  facultatetc.4.n.r. 

TcnuU  remedium  an  detur  pr* 
iurepatronatus  {*)  anniucrfa 
rijs,c.4.n.6. 

Tenuu  remedium  iam  poffeffo- 
riumefltg)  folaproprietas  re 
mittttur ad t\egios  Couentus, 

Tcnuu  cogmtioncm  non  babebat 
f\egius  Senatus  ante  nouam 
fantltonemde  Tenutts  cdua* 
c.f  .n.6. 

Tenuu  iudtcium  quarc  poffejfo- 
rium fit  cjfctlumtratio  reddi* 
.  turtc.f.n.S. 

Ttnuu  rtmtdium  introduclum 
fuitadexecutionem  legis  4/. 

.  TauritC.f.n.fi. 

Tcmuiudtciumjauanuis  pnfftfi 
forium  ftttquoadcogmticnem 
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fummarium  efi,%)  nonplena- 
rium,c.7.n.j. 
Tenuu  remedium  quanuis  fit  pof 
fefsiorium,  quoadeffeRus  ta- 
men  de  natura  Tcnuu  csl,  c. 

5.  n.8. 

Tenuu  nomen  improprium  eH, 
ft)quare  nihtlominusTcnuta 
apptlletur,c.f.n.if. 

Tenuu  effetlus  aquiparatur  dc 
iurecommuntfcntcntu  Prdfe 
BiPrdtorio^Cf.n.tS. 

Tcnuu  iudicium  in  ctus  principto 
prtparatortum  tantum  erae 
pojfefstonis  ft)  proprietatis ,  c. 

6.  n.2. 

Tenuta  rtmedium  in  eiusinitio, 
merum  tantum  erat,cap.6.nu 
mer.  t . 

TenuU  remedium  fuit  inuentum, 
<vt  fucceffores  maioratuum 
iusfuumcitius  confequeretur, 
c.S.n.27. 

Tcnuu  initio  inJpcEto  ,folhm  de 
dctcntione  fuu  cognttum,  non 
de  poJfefsione)c.s.n.4S. 

TenuU  iudiciu  <z>nica  fententia 
executioni  mandatur,cap.i2. 
num.i» 

ln  Tenuu  remedio  omnia  interdi 
cla  pojfejforia  competun  t ,  ft) 
omniafimul  accumulari  pof 
funt,cap.i2.num.8o.$)  c.ij. 
num.tf. 

rA  Tenuu  fentcntia  an fupplicari 
pofsit ,  quando  illegitmitatis 
tjutflio  incidit,  %)  proprie- 
tas  \Unpeditur  rattone  fez 


ri  EcclefiaHici ,  ibid.c12.nu- 
mcr.82. 

^ATenuufententiaftcut  rumad 
mittitur fuppltcatio,$)  quoad 
frutlus  'interdicitur,c.u.nu- 

mcr.16. 

Jn  Tenuta  interditlum  retinend* 
omnibus  litigatoribus  compe- 
tit,ibid.n.  17. 

Per  Tenuu  fententiam  non  da- 
tur  noua  poffefsiofaut  in  alijs 
tnterdtttis  poJfeffortjs,cij.nu 

mer.20. 

cATcnuu  fentetia  latacumfiu 
Bibus,nccquoadpoJfcfsioncm, 
rtec  quoad  fruBus  fuppltcari 
pojfe,  definditur,tbid.nume- 
ro2o~. 

Jn  Tenuta fiuBus  non  rueniebat, 
quandodeeajola  cognojccba- 
tur.nunc  <vcro  cum  aep 
fwne  agatur  tx  iure  nouiori, 
JruBus  ueniunt  ex  naturaa- 
BiontSiCU.n.27. 
Tenuja  i*dtctum  fecunauw  le- 
gcm  "Regni  habet admixtam 
proprietatem,ft)  ftc  plene  cog- 
•  nofcttur  de  <vcro  ac  legitimo 
fuccejfore  ,  cap.  13.  nume- 
roji.  - 
Jn  Tenuu  caufa  non  agitur  de 
pojfcfsume  momentanea^ci  j. 
num.jf. 
Tenuu  atlto  intra  fcx  menfes  co- 
putandos  d  dte  mortis  cvitimi 
pojfeJforts,atquc  occupationis 
JaBddmaioratus  pofjefforc, 

proponenda  efi,c  1 6.nj* 

Tenuu 
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Tenuu petitione  intrafix  mefis 
propom  fujficityquanuis  litiga 
tori  aduerfo  poft  fexmefes  jue 
ritintimata,c.i<r.n.2. 

Tenuu  lex  fcmefire  nonconfiituit 
adiudicium  inchoandum,  fcd 
ad  aclionem  proponendam,  c. 
i^.n.4. 

Ad  Tcnuu  aclionem  proponen- 
damcurrunt fiex  menfes  cotra 
minoremtabfentemyfuriofum. 
ignorantemsinfantcm>#)  eum 
qui  inutero  efi,c.t7.n.i. 

Jn  Tenuta  omnes  tanquam  pojficj 
fores  contendunttc.2  0  .n.  1 2 . 

Ttnuu  remediumnouum  efift) 
fingular£>{$}  omntbus  iuris  re~ 
gulis  repugnanSyC.2j.n.2S. 

Jn  Tenuu  iudicio  contendentcs, 
omnesrei  funt',quiltbct  enim 
pojfiefsionem  ciudem  ft)  natu- 
ralem  translatam  contendit, 

C.2jf.n.2. 

Jn  Tenuta  quis  fuftineat  partes 
rei ,  quis  njero  partes  acloris, 
c24.Vt.-ff  "»».*»*,  .  . 

Jn  Tenuu  iudicio  omnes  litigato- 
respofifiejfiores  efie  prxtedunt, 
nec  attcnditur  aclualts  ap~ 
prehenfio,  turbatio ,  njel  deic- 
Uio,  ad  dtslinguenda  reme- 

!  .  diapoJJeforiaycap.24.num. 

**  /i» 

Tenuu  remedium  cxtraordina* 
rium  efiydiuerfumjf  a  natura 
altorum  interdiilorum ,  c .  24. 
.  -  n.14.  \- 

•  iinTenutarverius  cH ,JkccJJb- 
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rem  maioratus,  qtti  afl  ualt  m 
pojficfsicr.tm  apprchcndtrat.fi 
ab  ea  cadat,  intra  legale  tcm  • 
pus  aclionem  Tcnuu  pofe  pro 
ponere ,  $  ct;am  ad.'ptjcc}id<e 
tnterdtci um  cum  alijs  coniun- 

gerepoJfcyC.24.tJ  /9. 

Tenuu  tudtaum  efi  mixtum  cum 
proprictateyC.ss-n.  2  7. 

Tenutam  prcpcucnSyCmnia  intcr- 
dtcla pojfejforia  accumulare 
potejt  dtuerfis  rejpccitbus  :  ff) 
qud  fic  ratto  tcap.24.numero 

7. 

Tenuu  remedium  an  compctatyd 
qui  eft primus  maioratus  fuc- 
cejjir \atque  immedtate  ab  ip- 
Jo  inslitutore  maioratus  pofi 
fefisionem  capit ,  cap.2s.num. 
I. 

De  Tenuta  aginon  potefiynificiui 
lis  g/  naturaltcpojjefsio  tranf 
lata fiuerit  in  rLcrum  fuccejfo- 
rem:nam  fi h&c  translatio  dc- 
ficit ,  ft)  Tcnuta  quoque  defi- 
CU£t2*-n.io. 

Tenuta  q)  interdiFlumQuorum 
bonorttm  tquiparantur ,  c.2  <r. 
n.29. 

Jn  Tcnuu  rcmedio  non  recurri- 
tur  ad iudicis  arbitrium ,  fid 
fiam  excepttonem  proponens 
probarc  debet  intra  tcrminum 
tnslantu  ,  cap .  26 .  numero 
32. 

Ex  Tenuu  bcneficio  noncofequi- 
mur pojfiefisioncm  -vacantem; 
continuatur  entm  pojjefsto  de 
c  2  mortue 
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mortuo  in  <viuum,  abjque  alt- 
qua  apprehenftone,  ftf  tnpof 
fefsionem  mtfsione ,  c.26  .n  .38. 

Tcmtd  remedtum  fuccejfori  wa. 
ioratus  competttfiuepnmcge- 
ntum  tepamentoyftue  contra- 
fiu  infttuatur,c.2*.n.j  1  • 

Tenutd  iudicium  ft)  tnterdiBum 
habct  proprtctatem  admtx- 

tam,c.26.n.S7- 
Tcnutd  remedtum  quicquid  de- 

trahit  proprtetati  ,  detrahit 

pvffcfsiont,c.2Cn.fS. 
ln  Tcnutd  remedio  non  attendi- 

tnr  prima  apparentta  ,tnj}e- 

rvera  extslentia futccJJoris,c. 

2d.n./p. 
Tenutd  benefcium  in  faucrem 

primogt  nij  fucccjforum  confer 

tur,c.2-).n.iS. 
Tentttd  iudicium  diflat,  quanuis 

fumrr.arium  ft)  executtuum 

Jit,d  fcriptura  ccntinente  ciau 

fflam  onarcHtigsarn.^ucl pcir 

tisconjefsicnem ,  ft)  d  Jentcn- 
tia  qud  tranftjt  in  rem  iudica- 
tam,c.27.n.2o. 
Jn  Tcnuta  adnotatur  cafus  ftngu 
Iaris,in  quo,cumJcla  prdatio 
ne  maicratus,  <via  exccutiua 
tthfque  fcriptura  ccwpctit  ,c. 
2).n.2i. 
Ttnutd  rtrr.cditmncndaturcon- 
tra  titulopcfsidevttm,  ncnob- 
fante  dtcjhne  legts  4j.  ft) 
q%cmcdo  hdc  iex  mteUtgcnda 
ftt,C*s.n.u. 
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Tenuta  non  competit  apudfupre- 
mum 

Conjtltumcontraoccupa 
temremmaioratus  titulojm- 
gulari,c  2S.n./2. 
Tcnuta  an  competat  ti,qui  ntm  ex 
piictteadprtmogenijfucccjstone 

rvocatusef,c.2p.n.i. 
Tenutdrcmcdiumjpectaltter  fj) 
ncmtnatim  <vocato  ft)  fubfii- 
tutotantkm  prdHandum  eft, 
c.2p.n.2. 
Tenutd  remedium  non  folum  com 
petit  fubftttutu  expltcitis  ,fcd 
ft)  his  qui  in  inflitutione  ma  • 
ioratus  tmplicita  <vocationem 
habent,c.2p.n.2f. 
Temttd  remedium  an  proponcn 
pofsit,qui  cotra  inftitutoris<vo 
luntatem  fuccedere  contendit, 
prdtendens  excludinon  potuif 
fe:an  <vero  ftt  articulus  pro- 
prietatis,c.jo.nii, 
Jn  Tenutd  iudicio  agi  no  poteflde 
inftitvtcris  potentia,fedfolum 
de  eius  ^oluntate,  c.j  o.  nu.j. 
Tenutam proponere pojfe  tliu  qui 
fubslttutitmem  ft)  nominatio- 
ntm  non  habet ,  ft)  <voluntati 
teftatorts feopptmit,<verius  eft 
c.3o.n.2f. 
Tcnutam  quiproponie,  iUudagit, 
njwerus fuccejfor  declaretur 
c.3o.n.2<s. 
Jn  Tenutd  iudiciofumario  de  qud 
fticmib9  f$)  cxccptiwuh9  inctdeti 
bus  cognofct  poteft,c.3o.n.»7. 
Jn  Tenutd  remedto  poftefforio  nm 
fujftcitprimafigurafedvera 
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>i  induhitaltlis  exifttntia  fiuc 
cefsiomSyC.jo.n.jt. 

Tenuta  temedium  pojfiejfcrium 
intet  caufias  fiummattas  com~ 
putatut,ft)  m  eo  extra  otdtne 
ptoceditut,c.ji.n.i. 

Tenuta,intetdtEtum  lntetim,fi- 
duciatia,aut  depofitaria  pof- 
fcfsio  appellarijolet ,  c.j  i  .n.s. 

Dc  Tenuta  olim  fummatim  cog- 
nofccbatut ,  ft)  de  fiaElo  tan- 
tum ,  Jinc  altioris  qudftionis 
cxamine,c.j  i  n.p. 

Tcnuu  temedtum,tjuod  olim  me- 
rum  etat,iam  mixtum  ejl  efi- 
fi<tlum>c.j  i.n.io. 

Tenutdt  remcdium  licctpojfejfo- 
rtttm  eJfeEium fit,  Tcnuu  ta- 
mennomenrettnetyC.j  i  ,n.  i/. 

lnTcnutxfummatiotemcdio  an 
plendffjliegittmtprobatione-s 
Te^Mrantutjtap.j  i  .n.  /  2  Jate 
dtfcutiturji.tj.14.  is.  16. 

Tenuta  oltm  puparatorijs  tudt- 
cijs  cemparatipoterat,c.j  1  .nu 

Temtta  pofttjuam^mry^^e- 
BumtntetdiEHpojfieJJari]  ha 
het,  plenam ptobattonem.ex- 
pofcit,c.jt.n.jf. 

InTenuta  auanuispL  n<t  $p**- 

*  •  >  'jficJtitfUiritur ptobattones, 

*  mhtlominus  intetdtElum  fum 
-    jnartum  eft.-tftjudfit  tatio, 

•</*.$i  «».//*'">• MV»  • 
ln  Tenuta  non  plene<  de  propticta 
- v  "  €c  co<wofoitu*yc^),n\44} ~  F 
-AdT ttiuu  remediu  admttitur 


nui  rvocatusft)  fubfiitutus  eft 
ab  inflittitore^uanuis  non  pr& 
tendatfie  efic  tmmediatu  Jub- 
Jiitutum  <vlttmipoJJeJJoristc. 
jj.n.jt. 
Tenuu  remedtu  ~vt  competat  (e- 
quenti  ingradu ,  acceptationc 
opus  efl ;  (juanuis  ad transla- 
tionem  pojfiefstonts  non  fttne- 
cejfiatia  fcientia  tUtus  in  tjuem 
ttansfiettut ,  ncc  cius  accepta- 
tio,c,js.n.7. 
Ad  Tenutam  proponenda  non  Jufi 
fictt  qualitas  fvert  fucccjjoris, 
Jed  njt  ucre  aEiu  apprchendc 
tit pojfiefsionem,c.ji.n.  /  0 . 
Tenuu  temedium  competttmorte 
n/ltimipoJfieJfiotis,ettafi  aEiua- 
lis  pojfiejfor  non  ftteritjc.jj.n.  zr 
Ad  Tenttta  proponendamjufificit 
<v!timupojfeJfurem  mortuuefi- 
■  Je,quau:s  rvacattonts  maiotat9 
;  fcietia  no  habuijfet,c.jfi  n.js. 
Tenuu  detcrminatio  propter  Car 
homanum  tuncfujj>endttur,c\ua 
dotcftag^^& 
«jrWs^maiotatus  tnflautus  efi: 
.  fecusTiero  tjuandod  contraEiu 
pnmogentu  prouenit,  c.jj  .n.  1 2. 
Tenuta  cft  remeuiu  fitmniarifsi- 
mu.  de  nulio  itaoue alto  fumma 
tto  temcdio  cognvjciturantc  eitts 
•  ptonuntiattoncmj:.j?.n&#*jj. 

Tenutd  tcmedtu  foltus fiaEii  eta  t 
4%-eius  otigine,mctum  fjj)  Jim- 
plex ,  fepatatum^  d  ciuiltbus 

tj/r/Lccptis>c.jl.n*4.  '      .  2 
e  j  ln 
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Jn  Ti  tmta fiatus  quxfiiononoppo 

nitur,csS.n.i2. 
JnTenutantmquamfuit  cogniti 
de  qudfttone  aud  tmis  ordtne 
deftderaret,csS.n.  1 6. 
In  Tenuta  poslquam  de  pojfefsio 
ne  cognofcitur ,  omnes  aluores 
qudfitones  tn  ea  rveniunt,cap. 
sS.n.tj. 
Tenuta  locv.nt  habet  ex  iure  nouio 
ri,quanuis  infirumentum  ma- 
ioratus  non  producatur  ,csS. 
num.is. 
Tenuta  potefi  proponi ex  primoge 
nio  quod  ex  antiquitatc  con- 
fiat,cs8.n.2o. 
Tenutx  delegatio  extraerdincm 
efi,{t)  iui  i  communi  cotraria, 
csp.n.ts. 
Tenuta  ad  quos  ejfcllus fuerit  in- 

duFU,cso.n.2o. 
Dc  Tenuta  fecundum  IegemMa 
driti  folumcognofcit  '/{eyum 
Conftltum  CafielUtc.  $9.n.s*. 
Ttnuta  intetata  tn  7{egio  Audito 
rio  Gattirdi,  non  amtutiatur, 
fed  tudicatur  tanqudm  de  tu~ 
dicio  pojfejforio  ordtnario ,  c. 
sp.n.^s. 
TET^MINFS  quandodle 
ge  non  prdfigiturtarbitrio  iudi 
cis  reltnquitur.c.  23  .n.40. 
Termtniprotogatio  quanuts<veti 
ta  fit,non  <vidctur  prohtbcriil 
la  dtlatto,quafit  opus  fecundi* 
negotij  naturamtatque  loci  di* 

fiantiam,C39.n.33< 
TE^JJFS  quando  fe  oppo- 
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nity  fententid  TenuU  fujpcn- 
dcnda  efi,quoujque  deiurefuo 
doceat,ft)  cumeo,cdteris%fi- 
mullitigatortbus  fenlenttafe- 
ratur,c.£o.n.t. 

Tertium  littgatorem ,  qui  iudicio 
fuperefi,audire  $)  admittcrc, 
deiure  naturali  efl  ,c.2o.n.2. 

Tertij  oppofttio  impedit  reintegra 
tionem  pojfefstonis  prdcife  ja* 
cicndamex  foma  fiatuti&p- 
pellationc  non  obfiantc  tc.t 9. 
num.4. 

tA  Tertio  excrptione  oppofitaju- 
dtcium  altorum  litigatorum 
dijfertur}c.is>.n.f. 

Terttus  admittitur,^)  iudicijpro 
fecutionem  impeditjtam  inpof 
feJforio,quam  inpctitorio>cap. 
tP.n.t. 

Tcrtijrej^cclu,publicatis  attefi* 
ttombus  teftesrctipiuutur,  li- 
cct  in  alijs  cafibus  rcgulafu  in 
contrarium^c.iO.n.S. 

Tcnio  no  nocent  acla  Ittis  & Ifen 
tentia,niji  titis  notittdmha* 
bucrit,cip.mfi* 

Tcrtius poteft  impcdire  cxccutio- 
nemfententia  iam  laujquouf. 
que  and:atur.c.j p.n.i  0 . 

Ttritus  qut  <vnwn  tx  litigatori- 
bus  dtjendcrcconatur  >  multu\ 
dtffcrt  ab  tllo,qui  adjuum  co- 
tnodum ,  caterorumcxpul- 
fionem  in  iudiciq  cxpcritur ,  c. 

jy.n.]f.. 

Tcrtio  in  Tenuta  nudo  alto  remc- 
dtojuuurri  poffet>nifi  lnifi- 
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pcrfcdcreturt  c.2o.n.  /  7. 

Tcrtius  quadojeopponitad  coad 
tuuandum  ius  <vmus  ex  titi- 
gatortbus  ,  admittendus  esl, 
ettamjiposlfexmenfes  oppofi 
tionem faciat,c.  2j.n.t. 

Tertius  quialtcutopem fertjitem 
ajfumit  m  eo fiatuan  quo  eam 
inuentt,c.2j.n.2. 

Tcrtius  oppojitor  ideo  iudicio  a/si 
fiit ,  quando  opem  fcrrecona- 
tur>  ne  aliquod damnum  fen* 
tiatfi  incaufa  princtpali  Juc~ 
cumbat,c.2j.n.j. 

Tertij  ius,  qui  liti  fupercH  adiu  • 
uandoyconnexum  eslcumcau 
fa      iure  eius  cui  opem  ferre 
conatur)c.2j.n.o~. 

Terttus  qui  alium  adiuuat,  nullu 
alium  tttulumjtcc  caufamha 
bet,mfitllam,quam  principa- 
ltstra&attc.2j.n.7. 

Tertius,qut  ItttTcnuu  etiampofi 
fex  mcnfesfc  oppofuit,pars  iu  • 
dtctj  non  efi  ,(cd  tantum  afet* 


JnterTcrttumaltcrius  /« 

uatem.ft)  uteros  littgatorest 


num.9. 

Tertiumafficiunt  acla  facla  cu 

ptinctpaiiyC.  2j.n.io. 
Tertius  njoluntarius ,  tmauam 

extrancus  a  lite  esliC.s^m.i  t 
Tertius  caufa*fiifiensjeginmus 

contradtSlornon  reputatur,  c. 

2j.n.i2. 
TtrtmlitiafsifivtpotefiyMali* 


,.M, 


qua frausfortc/vcl  collufio  in 
terueniat  inter  litigatores ,  ex 
qua  prtiudictum  contra  eum 
rejultet,c,2j.n.tj. 

Tertius  quando fe  opponit  Itti  Tc- 
nuuiurcpropnojiouus  atlor 
dicitur.intra  femefire  itaque 
debet  fe  opponere,c.  2j.nu.14. 

Tertius  quando  liti  non  ajsifitt 
coadtuuando ,  fed  litigatores 
excludere  conatur ,  ador  no- 
uus  dicttur\ftj  idt  6 fitempora 
ad  agendum  prafcripta  fint, 
repellendus  esl,c.2j.n.ii. 

Tertius%qui  ture  proprio  feoppa- 
nitjttem  contefiatur ,  ad  pro- 
bationem  rccipitur ,  in  onu 
nibus  insriantiamjacitic.2j  .n. 

Tertius  an  admittatut  >ctiam  fex 
menfibus  clapfis>finondum  li~ 
tigatores  adprobandum  rccc- 
ptt  futjfent,c.2j  jt.17. 
Tertij  tus  cxlapfu  fex  menfium 
prorfus  extincium  efit  c.2j  ,nu 
mcr.id'.  V" 

ipofitor  confequitur  be- 
neficto  aliorum,quod  exfuo  co 
feqtti  non  potefi,c.2  j  ,n.j  5 . 
Tertius  poffcjfor  rei  matoratus  fo 
lum  pofstdet,  abfquedomtnio 
ft)  proprictate,c.2Sn.s^  V 
Tcrtius  cui  pojfiefsioefi  tradtta, 
- .  gradumnonfactt,c.j j.nn.22. 
T EST  A  M  E*HTV&1 
qutsfacere  rvoicnsficodictllum 
apt>cllautt}intcjlamcturectdit, 
h)  nonincodiciUu>c.2i.n^. 

•  4  T*M 
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TeRamento  coniraBus  i>  reucca- 

btIisfieripoteJc.c.34  »fS. 
Ex  Tefiameto  ftampetiteleclio, 
Jianm  ea  jacla  ,  etiamji  res, 
rjud  eitgttur,  non  fit  apprehen- 
fajpfius  domtmum  transfer- 
tar,c.  34.^.6/. 
TESTATOZ^  in  dubio pra- 
fumitur  reuocabtltter  <voluif- 
fedtfponcre,c.34^n.s9. 
TeHatorum  aioiuntati  femper  iu 

.  ranitunturyC.34.-n.23. 
TE  S  7 E  S  m  Tenuta  an  im- 

probentur>c.2.n.29. 
Tesies  in  fummarto  Ttnuu  r<ce- 
ptijn  dominij  iudtcio  rattfoa- 
,ridebent,c.j2.n.j. 
TcBcs  exammati  m  Tcnuta,  ite- 
ut  tn  iudicio  proprictatiscxa- 
mi»andt,*vel  rtotfoandi  non 
jmf.ft)  qutefttratto^x.nu. 
■  to.x.  'i.:j5^V:  •■  •• 
Teficsfummaricprobatiomsyoua 
da  examinantur  abftuc  lui- 
gatcrum  cuattone  Sidem  non 

fKiunts.j  m  ttJ****)  1 

Ttffatn  Tenutarccepttparteci- 
taia,wpiQpnctatts  tudicio  no 
cxammantur.  hlcmjt  dictm> 
w  probatiojvbutfacijs  tn  tudi 

 ctfproprictattSyC .3  2  n.  1  & 

Tesiet  pruducltm  T tnutaftmor 
^ltuifnt^fdcmfaciunt  m  petito 
w  & .rioif^eri)  njmunt ,  efi  m  ele- 
chi  nc  il!ius,c$ntra  quem  pra- 
t ^ducuntur  >ahfm  uerumtnm- 
I      dicio  proprietatii  recipiaidi: 

.  ft).  <^^ftftAih^ap.3»<  n.Aj. 


Proccdit  in  arbitro  h*c  diflin- 

Tesles  omnes  in  pojfcfforio  Tcnu- 
td  rcceptifidem  factunt  inpro 
prtetate  >etiamji  njiuant*  #) 
aduerjarius petat  iterum  exa 
mmarixc.3z.nas. 

TtUes  rtccpttcoram  ordinario,  fi 
dem  factunt  inalio  iudicto^  rc~ 
lecia  dtslin.clione,  de  qua  ftf- 

•r  prdin^p.c^^ln.to. 

Ttfhseifi  t  cprcbatus  cxifiat%non 

.    affciturtnfamia^c. 3  2^.3.2. 

Tcfics  per  fententiam  nobiLtfitis 
rtprobati,a  commiffarto  com- 
.ptdfarinonpoffunt  contraprd 
yten(orem\($Jfide  faclodedu- 
cantura  ltte  m<jua  depofue- 
?  runt,nulla  fides  ets  adwbetur 

.,  t.ii.n.si*  i 

Tefijbus  reprobath  non  creditnr, 
etiam  ex  conjenfupartiuipyC. 

TeHes  plures  fi  dtponant  depuro 
fangutnc ,  ft)  minor  mmpus 
~de  impuro;cuipT(,f?aiioiii  slan 
dumj:t>c.32-n.?4.$}  7/. 

Ttfies  ft)  tefhnuma  m  <juo  dijfe 
rant,c.32.n.82. 

Tefles  reprobati  per  fententiam, 
nullo  tcmpore  eius  <valcte>p 
impedirepofiunt,c.32.n.SS. 

Testium  mtnot  t  numcro  (iatur  in 
caufa  purttatts  janguints  yJi 
de  tmpnro  (UponMitiC.32.n1t- 

Tefiium  publicatio  non fitin  TV- 
\m4*«sn+r.f$) c.7.n.+. 

Tefiium 
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Tefiiumpublicatio  an fiat  ,po/I- 
qudm  Tenutd  remcdium  cfl 
efjetlum  po[fefJorium,c  7.n./. 

Tefiium  deficlus  an  in  Tenuta 
admittantur,c.7.n.7. 

Tefiium  copiain  Tenutadatur, 
c.7.n.f. 

Tcslium  repulfit  propomntur  in 
pojjejfiorijs  iudtcijs,c.7.n.8. 

T ITV  LVS  fiprdtccdai/vcra 
pojfiefsio  transfertur  in  accipie 
tem,  f£/  ftc  remedtum  legis  4/. 
non  competit,c.28.n.  1 8. 

Titulus  quando  prttcefsit  abfique 
fiaude  ex  parte  accipientis, 
Tenuta  non  habetlocum  con- 
tra  tertiumyc.z8.n.2o. 

Tituli  fingularis  ft)  rvniuerfalis 
dtfcrimen,c.28.n.2g. 

Tt\ADlTlO*NEM  etfi 
lexprohibeat ,  debct  intclligi 
quoad  domtniujed  non  quoad 
poJfcfsionem)c.28.n.  1 4. 

Tj\A^SF£i\7^E  ius fiuU 
tn  altttmfiquts  ^uultfi  iHi  no 
pofsrt  fjmni,  a  tradcntc  nm 
abdicatur,c.2S.n.j8.f£/  39. 

Transfierri  propre  dicttur  de  njno 
inaltum,csj.n.i  / . 

Quando  transfcrtur  aliquid  ipfo 
iurejdem  tranfmittttur,  auod 
apudprddeceJforemcrat,c.sj. 
n.tc.ft)  t7. 

T\A*XSLAT10  dominij 
pojl  altenationem  perfeEiam 
an  irrpedtaturjn  reprohibka 

•  altenari)c.28M.s*r 
'  Translattolcgalisfiufficit^abfque 
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aciuaiiapprchenftone,njt  a>l 
timus  pofjejfor  confiituatur  tl 
le,in  quem  lex  tranftulit,quan 
uis  tpfie  ignorauertt,csr,n.z\ 

Translationis  pojfefstonis  legis 
Taurincnenjts  qud Jit  ratio,  c. 
sPn.ss. 

Translationis  pojfefsionis  remc- 
dium  ncn  cejjat ,  quanuis  cefi 
fet  Tenuta,c.sp.n.4o. 

TVB^ATVS  ft)deieclusa  . 
fua  poffefsione,an  rcmcdijs  or 
dtnarijs  rvti  debeat ,  a n  uero 
ft)  fummaria  quoque  rcmedta 
ei  compctant,c.24.n.9. 

V. 

VA  CATIO  per  mortem  ft) 
njacatio  pcr  renuntiationem» 
diuerfa  funt,c.s4.n.x. 

Vacatioper  mortem,omnibus  efi 
notoria :  ex  njacationc^uero 
per  cafium  morti  fimilem  non 
idem  ejfeclus  de  ture  refiulta- 
re^otefit,cs\.n.<s  .gLbu&Jtu- 
mcr.t*. 

Ex  Vacatione  primi  primogenij 
cu  fecudo  incopatibtits,domi- 
nium  (t)  pojjefisio  in  fequen- 
temingradutransfertur,c*f.> 

3  4***7  *• 
Vacatio  maioratupper  mortem, 
nyclpcrcontrauentioncmcfy- 
dittonis ,  an  idem  fitt,  cs<s.nu- 
mer/S.. 

•  VEWDITOt\  caufie afistp 
re  poteft  ,quando  emptOT*  l*S 
e  s  moue- 
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mouetur,ne  emptore  n>  itle  ,de 
euitlione  ipfe  ttneaturx.  23  .n. 

VE  XJB  A  donationis  ft  appo- 
natur  in  donattonc  qu*  ex  ef 
fctlu  ejl  tranjatlio  ft)  rton  do 
natio  ypro  tranjaUione  hahe- 
turx.jj1.12. 
Verba  conditionalia  ncn  impor- 
tant  conditionem  in  t  c  <jud  de 
i    fui  natura  eft  modalisx.  7.11U. 

Vcrba  legis  femper  dcbent  accipi 
mproprto  q)  genuinojegnijica 
tOyC7.-fi.tf. 
Verba  futuri  temporis  adpr&tcri- 
tum  trahuntur^uando  ex  iu- 
rts  ratione  alttcr  intelligtnon 
pojfuntx.u.n.14. 
Verba  quandofunt  taxatiua,  ca- 
fum  tantum  relatum  compre- 
^&£mH9&&  fJOfi  c ^G"* 

tcndunntrxijfi.n.4. 

Verba  ,  Quifquis  mihi  hxrcs 
tnxfacumt  codttionem,  c.jj. 
num.40.' 
Verba^TcncTe^  Pofsidcre,  in 
teiltgt  dcbent  fecundum  condi- 
tionem  perfcn* ,  reiquali- 
tatem,c.jf.n.js>. 
Vcrbumper  fe  fumptum,  in  fupc~ 
riori  ftgntfcatu  acciptendum 
cjlx:j9.n.6. 
Verbum%  Rcgium  Confilium, 
fempcr  de  fupremo  (ashlLt 
accipiturx.jff.n.7. 
Vtrbum.Rcgium  Cofilium,  ex 
>   inMrfrctation*  cxtenditur  ad 


E  X. 

cmnes  prouimias,  in  (juihus  co 
gnofctturadinftar  XegijCa* 
ftelU  SenatuStC.j9.r1.26. 

Verbtim,Vo(sit,in  alitjuibus  legi- 
btts  flat  pro  Poflct.c.tf.».  //. 

VI A  ordiwaria  poffefsionis  fc- 
mel  elctla ,  nuUatenus  rediri 
potesl  ad  iudicium  fummanu 
#)  cxccutiuumTcnuu  ,c.zz. 
num.t. 

Ex  <vijs  pluribus  <vna  clcBa, 
alid pr*cludunturtc.2jn.2. 

Vtaordtnaria  ft  procedat  iudcx, 
quando  fummatim  cognofcerc 
potcttyprcccffus  'Valet ,  c  .22. 
nttm.f . 

Vta  ordtnaria  poffejforia  cUSla 
apud  magtjlratum  inferiore, 
eaneglctla,$) cxpcnjis  illius 
inflantUfolutis,  executiuum 
Tenuu  remedium in  j\egiofu 
premo  Senatu  proponi  poteft, 
c.22  n.S. 

Vta  executiua  aptius  compctit  in 
Tenuta  ftnefcrtpturA,  qttam 
currieax.27.n.3 1. 

Vta fummaria  non  impcditur  per 
ea  qu*  altiorem  cognitionem 
expofcuntx^jS.n.2. 
VmDlCIAZJTM  in  li- 
te  apud<vcteres  ,  fideiuJfores 
etiam  praslabatur  abeo,  cui 
adiudtcabatur  po£efsio,nihii 
fedeterius  ineajatlurum ,  c. 
I2.n.j4. 
VL  TJ  MVS  pofcfir  quis  dt 
citur,quanuis  acceptaremat? 
v    ratumrecufet  exprcftd 

icnun  - 
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rcnuntictic.jf.n.j+. 

VOLVW TA S  exprejfa plus 
habctpriuilcgij,  qudm  tactta, 
c.2P.n.i/. 

Voluntas  non  foium  dicitur  illa 
qu*  exprtffe  profirtur ,  fed 
ettam  ra  qu*  ex  conieclurts  de 
prehenditur„c.  i9.n.i9. 

Voluntas  impieta  dicitur  tfiue  ex 
rvcrborum  propnetate fiuc  ex 
interpretatione  deducaturtc. 

l9.n-20. 

VoluntascoUatainarbitrium  al~ 
tcrius,nulla  cfif.j+n.^  S. 


Voluntas  rvltima  coUata  tn 
arbitrium  alterius  modtfi- 
catur  ftj  limitatur  ad  ar- 
bttrium  bont  ^vtri ,  ^vt  non 
corruat  dtfiofttto ,  c .  j+.  num. 
tj8. 

VS  VC  AP 10  aduerfus  mino 
rem     <~uentrempotefl  com- 
pleriyltcet  non  inctpiat,c.i7.n. 

/7. 

WLGAr\lS  fub/tttuttota. 
cita  ft)  tmpltctta  fubexprejfa 
pupillari  contentafuttatem  n'o 
tolltt,c.zs).n.iJ. 
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